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Commentary and editing by Peter D. Robinson, J.D.

CHAPTER 7

The Members

A. Introductory

§ 1. In General; Rights and Privileges; Term of Office
§ 2. Seniority and Derivative Rights
§ 3. Status of Delegates and Resident Commissioner

B. Compensation and Allowances

§ 4. Salary; Benefits and Deductions
§ 5. Leaves of Absence
§ 6. Travel
§ 7. Franking
§ 8. Office and Personnel Allowances; Supplies

C. Qualifications and Disqualifications

§ 9. In General; House as Judge of Qualifications
§ 10. Age, Citizenship, and Inhabitancy
§ 11. Conviction of Crime; Past Conduct
§ 12. Loyalty
§ 13. Incompatible Offices
§ 14. Military Service

D. Immunities of Members and Aides

§ 15. Generally; Judicial Review
§ 16. For Speech and Debate
§ 17. For Legislative Activities
§ 18. From Arrest
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INDEX TO PRECEDENTS

Allowances
House Administration Committee, ju-

risdiction over, §§ 6.1–6.3, 8.1 et seq.
Appointment to civil office

cabinet appointment, constitutional
issue raised, § 13.6

Supreme Court appointment, constitu-
tional challenge to, § 13.4

time of resignation from House to
avoid violating Constitution, § 13.5

Clerk-hire allowance (see also Em-
ployees of Members)

adjustments to, § 8.4
jurisdiction of Committee on House Ad-

ministration over, § 8.1
Code of conduct

gifts and honorariums, §§ 1.1, 1.2
Committees

Committee on Committees, jurisdiction
over committee elections, § 2.7

Judiciary Committee, jurisdiction over
court appearance of Members, § 15.2

membership on, of Delegates and Resi-
dent Commissioner, §§ 3.9–3.11

seniority in, §§ 2.2, 2.5–2.7
Congressional Record

immunity as to remarks inserted in,
§ 16.3

reprints of, mailed under frank, § 7.4
republication and distribution of, lim-

ited immunity as to, § 16.3
Constituents

communications as to, by Member to
executive branch, § 1.5

Contingent fund
jurisdiction of Committee on House Ad-

ministration over, § 8.1
payments from, as privileged, § 8.8

Crime
as disqualification to membership,

§ 11.4

Deaths
announcement of, by senior Member of

state delegation, § 2.21
unpaid salary of deceased Member,

§§ 4.12, 4.13
Delegates and Resident Commis-

sioner
code of official conduct governs, § 3.8
committee membership, § 3.9
elimination through statehood or inde-

pendence, §§ 3.3–3.5
establishment of office, §§ 3.1, 3.2
floor rights, § 3.8
introduction of bills by, § 3.6
powers and privileges in committee,

§§ 3.10, 3.11
recommittal of private bills caused by,

§ 3.7
Employees of Members

clerk-hire allowance, §§ 8.4, 8.5
House Administration Committee, ju-

risdiction over, §§ 8.1, 8.2
legislative aides as entitled to immu-

nity of Member, § 17.4
minimum gross annual salary, § 8.5
temporary employment, § 8.2

Exclusion of Member-elect
for other than constitutional qualifica-

tions, §§ 9.3–9.6
Foreign gifts and awards

consent of Congress for, § 1.3
resolutions authorizing receipt of,

§§ 1.3, 1.4
Speaker’s acceptance of, resolution au-

thorizing, § 1.4
Franking privilege

abuse of, as question of privilege, § 7.5
congressional guidelines, § 7.1
Congressional Record and reprints,

§ 7.4
judicial inquiry into use of, § 16.2
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Franking privilege—Cont.
patron mail, allowed for House but not

for Senate, § 7.3
postal service interpretation and en-

forcement, § 7.2
Gifts and honorariums

disclosure of, by House rule, § 1.2
restrictions on, § 1.1

House
conditional waiver of privilege of the

House, § 18.3
exclusion from, for improper conduct,

§ 11.1
exclusion of Member-elect from, by ma-

jority vote, § 9.3
House officers

Clerk’s authority over House funds,
§§ 4.2, 6.7

enjoining enforcement of exclusion res-
olution by, § 9.4

liability for executing unconstitutional
congressional order, § 16.5

services to Delegates and Resident
Commissioner, § 3.8

Immunities
House determines violation of, § 15.1
jurisdiction of Judiciary Committee,

§ 15.2
procedure when Member subpoenaed

§§ 15.2, 15.3
Immunity from arrest

accommodation with court, § 18.2
criminal summons or arrest, applica-

tion of, § 18.5
grand jury inquiry, application of,

§ 17.4
grand jury summons, application of,

§§ 18.1, 18.2
subpena of witness, application of,

§§ 18.3, 18.4
violation of, as question of privilege,

§§ 18.2–18.4
Immunity of speech and debate

application to House officials, § 16.5

Immunity of speech and debate—
Cont.

Congressiona Record materials, § 16.3
defense of, to conspiracy or bribery

charge, §§ 16.1, 16.2
defense of, to defamation suit, §§ 16.3,

16.4
relation to franking privilege, § 16.2

Immunity of speech and debate for
legislative activities

committee activities and reports,
§§ 17.1–17.3

disclosure of classified material, § 17.4
employees of House, application to,

§ 17.1
grand jury inquiry of legislative aide,

§ 17.4
Incompatible offices

dual salary prohibited, §§ 13.1, 13.2,
14.7

military service, §§ 14.1 et seq.
resignation to accept, §§ 13.2, 13.3
state executive position as, § 13.1
United Nations appointment as, § 13.2
waiver of salary when retaining, § 13.1

Judiciary
appointments of Members to, §§ 13.3–

13.5
review by, of use of frank, § 7.1

Leaves of absence
challenges to requests for, §§ 5.5, 5.6
military service, §§ 5.3, 5.4
salary deduction, §§ 5.1, 5.8

Litigation by Members, §§ 1.6–1.9
Medical expenses of Members in-

jured in House, § 4.11
Member-elect, standing to sue House

officer, § 1.6
Military service

Congress allows Members to serve,
§§ 14.4, 14.5

congressional salary withheld during,
§ 14.7
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Military service—Cont.
draft deferment for Congressmen,

§ 14.3
reserve duty as incompatible, § 14.1
reserve duty of Congressmen, § 14.2
World War II practice, §§ 14.4–14.7

Office space and supplies
adjustments in, by committee, §§ 8.3,

8.6
effect of seniority, § 2.1
home district, adjustment of allow-

ances for, § 8.6
jurisdiction of House Administration

Committee over, §§ 8.1, 8.3, 8.8
‘‘Pentagon papers,’’ disclosure of,

§ 17.4
Qualifications and disqualifications

(see also Incompatible offices)
age requirement satisfied at taking

oath, §§ 10.1 et seq.
challenge by citizen, § 9.2
challenging procedure, § 9.1
citizenship, claim of forfeiture of, § 10.3
citizenship requirement satisfied at

taking oath, §§ 10.1–10.3
criminal conviction as disqualification,

§ 11.4
Delegates, qualifications for, §§ 3.1, 3.2
inhabitancy, challenges to, § 10.4
inhabitancy, requirement of, at time of

election, § 10.4
limits on House power to determine,

§§ 9.3, 9.4
past conduct as disqualification,

§§ 11.1–11.3
Senate determinations, §§ 9.5, 9.6

Salary of Members
challenged Member-elect, §§ 4.3–4.5
Commission on Executive, Legislative,

and Judicial Salaries, § 4.1
deduction for unauthorized absence,

§ 5.1
deduction from, as penalty, § 4.4

Salary of Members—Cont.
disposition of, when deceased, §§ 4.12,

4.13
dual compensation, §§ 4.6, 4.7
fixing, § 4.1
funds for, § 4.2
of Member-elect pending investigation,

§ 4.3
retirement, health, and insurance ben-

efits, §§ 4.10, 4.11
retroactive to beginning of term, § 4.5
Sergeant at Arms disburses, §§ 4.2, 4.6
waiver of, §§ 4.8, 4.9

Senate
exclusion from, for improper conduct,

§§ 11.2, 11.3
qualifications and disqualifications in

general, §§ 9.5–9.7
qualifications of age, citizenship, and

inhabitancy, § 10.2
seniority practice, §§ 2.23, 2.24
waiver of salary by Senator, § 4.9

Seniority
committee seniority, §§ 2.5–2.7
computation of, §§ 2.1–2.3
corrections in, §§ 2.8–2.10
definition of, §§ 2.1, 2.2, 2.20
Delegates and Resident Commissioner,

§§ 3.10, 3.11
demotions in, §§ 2.11–2.16
effect of, in ceremonial functions,

§§ 2.20–2.22
of Member-elect, § 2.11
party realignment as affecting, §§ 2.17,

2.18
recognition for amendments based on,

§ 2.19
Senate practice, §§ 2.23, 2.24

Stationery allowance, § 8.7
Summons and subpenas, §§ 18.1–18.5
Travel allowance

adjustments in, power of House Ad-
ministration Committee as to, §§ 6.2,
6.3
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Travel allowance—Cont.
appointees to attend conferences and

ceremonies, right to, §§ 6.5, 6.6
counterpart funds for overseas travel,

§§ 6.8, 6.9
extra sessions, resolution for, § 6.7
jurisdiction over, by House Administra-

tion Committee, §§ 6.1, 6.2
Members and employees, right to,

§§ 6.3, 6.4

Travel allowance—Cont.
regulation of, § 6.8

Vote
majority, to exclude Member-elect for

improper conduct, § 9.3
two-thirds, to expel for improper con-

duct, § 9.5
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1. Delegates and Resident Commis-
sioners enjoy in full or in part the
rights and duties arising from con-
gressional membership. Their status
is analyzed specifically in § 3, infra,
and other sections refer to them
where applicable.

2. For privilege, see Ch. 11, infra.
3. See U.S. Const. art. I, § 2, clause 2.

4. Section 1 of the amendment, ratified
in 1933, states that the terms of
Senators and Representatives shall
end ‘‘at noon on the 3d day of Janu-
ary, of the years in which such terms
would have ended if this article had
not been ratified’’, and section 2
states that the first assembly of a
Congress ‘‘shall begin at noon on the
3d day of January, unless they shall
by law appoint a different day.’’ For
commentary on the provisions, see
House Rules and Manual § 6 (com-
ment to U.S. Const. art. I, § 2, clause
1) and § 279 (comment to amend-
ment 20) (1973).

The Members

A. INTRODUCTORY

§ 1. In General; Rights and
Privileges; Term of Of-
fice

Membership in the House of
Representatives entitles the Mem-
bers to compensation, to miscella-
neous privileges and allowances,
and to immunities protecting their
independence and integrity. But a
Member-elect must first satisfy
the House that he has met all the
qualifications for membership re-
quired of him. Those rights, im-
munities, and qualifications are
the subject of this chapter.(1)

Ancillary matters dealing pri-
marily with parliamentary proce-
dure, such as questions of privi-
lege relating to Members,(2) are
treated elsewhere.

The qualifications for member-
ship, are mandated by the United
States Constitution.(3) Members’

allowances and the methods of
disbursement thereof are gov-
erned by statute, principally title
2 of the United States Code.
Other matters relating to Mem-
bers, such as seniority and deriva-
tive rights, are based on the cus-
tom and practice of the House.

The term of office for a Member
is mandated by the 20th amend-
ment to the Constitution to begin
on Jan. 3 of the odd-numbered
year for which elected, and to ex-
tend for two years to noon on Jan.
3 of the next odd-numbered
year.(4) Prior to the ratification of
the amendment, the terms of
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5. A joint committee of the First Con-
gress determined that under a reso-
lution of the Continental Congress
(First Congress to meet on Mar. 4,
1789) and under U.S. Const. art. I,
§ 2, clause 1 (Members to be chosen
every second year), the terms of Rep-
resentatives and Senators of the first
class commenced on the 4th of
March and terminated two years
later on Mar. 3 (see 1 Hinds’ Prece-
dents §§ 3, 11). That construction
was followed until the adoption of
the 20th amendment.

6. 2 USC § 34.
7. Rule XLIII clause 4, House Rules

and Manual § 939 (1973).
The Code of Conduct was adopted

in the 90th Congress (see § 1.1,
infra). For matters relating to the
Code of Conduct, see Ch. 12, infra.

8. Rule XLIII clauses 6, 7, House Rules
and Manual § 939 (1973). For disclo-
sure of campaign expenditures, see
Ch. 8, infra.

9. Rule XLIII clause 5, House Rules
and Manual § 939 (1973) prohibits
Members from receiving more than
the ‘‘usual and customary value’’ for
making a speech, writing for publica-
tion, or other similar activity. The
rule was adopted in the 90th Con-
gress (see § 1.1, infra).

10. Rule XLIV, part A, clause 3(d) (fi-
nancial disclosure), House Rules and
Manual § 940 (1973). The portion of
the rule relating to disclosure of
honorariums was adopted in the 91st
Congress (see § 1.2, infra).

11. 5 USC § 7342(d) approves a decora-
tion ‘‘tendered in recognition of ac-
tive field service in time of combat
operations or awarded for other out-
standing or unusually meritorious
performance.’’ In the absence of the
requisite approval and concurrence,

Members had begun on Mar. 4 of
the odd-numbered years and ter-
minated on Mar. 3 two years
later.(5) If Congress assembles for
its first session after Jan. 3, Rep-
resentatives-elect receive salary
from Jan. 3 if credentials have
been filed with the Clerk of the
House.(6)

Under the Code of Official Con-
duct, a Member is prohibited from
accepting any gift of substantial
value from any person or organi-
zation having a direct interest in
legislation.(7) A Member is re-
quired to disclose the amounts of
any gifts received for campaign
expenditures, which are likewise
regulated and must be kept sepa-
rate from personal funds under

the code.(8) In relation to ‘‘hono-
rariums,’’ a Member is prohibited
from accepting more than the
usual and customary value there-
of,(9) and he is required to disclose
honorariums from a single source
aggregating $300 or more.(10)

By statute, Congress has con-
sented, pursuant to article I, sec-
tion 9, clause 8, to the acceptance
by a federal employee of a foreign
decoration awarded him, subject
to the approval of the division of
the government in which he is
employed and the concurrence of
the Secretary of State.(11) When
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the decoration must be deposited as
the property of the United States.
See 22 USC § 2625 for the disposal of
nonapproved decorations.

12. See House Rules and Manual § 159
(comment to U.S. Const. art. I, § 9,
clause 8) (1973).

13. See § 1.4, infra.
14. The principle provisions are 10 USC

§ 4342 (United States Military Acad-
emy), 10 USC § 6954 (United States
Naval Academy), and 10 USC § 9342
(United States Air Force Academy).

For an occasion where a Member
resigned from the House under
threat of expulsion for allegedly hav-
ing sold appointments to military
academies, see 2 Hinds’ Precedents
§ 1273. The House excluded him
when he was re-elected to the same
Congress (1 Hinds’ Precedents § 464).

15. ‘‘All cadets are appointed by the
President.’’ 10 USC § 4342(d); 10

USC § 9342(d). ‘‘Midshipmen at the
Naval Academy shall be appointed
by the President alone.’’ 10 USC
§ 6953. The latter provision was
passed on Aug. 10, 1956, 70 Stat.
429, Ch. 1041, to make clear that the
appointment power rested in the
President alone. See note to 10
USCA § 6953.

See also Walbach v U.S., 93 Ct. Cl.
494 (1941), holding that Members of
Congress have no power of appoint-
ment to the Military Academy, but
can only nominate for positions.

16. 10 USC § 4342(a)(4) (Military Acad-
emy); 10 USC § 6954(a) (4) (Naval
Academy); 10 USC § 9342 (a) (4) (Air
Force Academy).

17. 10 USC § 4342(a) (5), (7) (Military
Academy); 10 USC § 6954(a) (5), (7)
(Naval Academy); 10 USC § 9342(a)
(5), (7) (Air Force Academy).

18. 10 USC § 4342(a) (6), (9) (Military
Academy); 10 USC § 6954(a) (6), (9)
(Naval Academy); 10 USC § 9342(a)
(6), (9) (Air Force Academy).

such an award is tendered to a
Member of the House, it is the
Speaker’s function to approve or
disapprove of the accepting and
wearing of the award.(12) In one
instance where the Speaker him-
self was tendered such an award,
a private law was enacted so as
not to place him in the position of
reviewing his own application.(13)

An incidental privilege drawn
from statute is the right of a
Member, Delegate, and the Resi-
dent Commissioner to nominate
persons for appointment to the
United States military acad-
emies.(14) Their power extends to
nominating alone, as the power to
appoint is held by the Presi-
dent.(15)

Since 1964, each Congressman
has been entitled to a maximum
quota of five nominated positions
in each of the academies at any
one time.(16) The Delegate from
the District of Columbia and the
Resident Commissioner from
Puerto Rico are entitled to nomi-
nate for five openings,(17) and the
Delegates from Guam and the Vir-
gin Islands are entitled to nomi-
nate for one opening.(18) Members
may request from the secretary of
the respective branch of the
armed services the name of the
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19. 10 USC § 4342(h) (Military Acad-
emy); 10 USC § 6954(e) (Naval Acad-
emy); 10 USC § 9342(h) (Air Force
Academy).

20. See 46 USC § 1126(b)(1).

1. 114 CONG. REC. 8811, 90th Cong. 2d
Sess. Debate on the resolution be-
gins at p. 8777.

2. Rule XLIII clause 4, House Rules
and Manual § 939 (1973). When the
House was considering the resolu-
tion, Charles M. Price (Ill.), Chair-
man of the Committee on Standards
of Official Conduct, explained clause
4 at 114 CONG. REC. 8878.

Congressman or other nominating
authority responsible for the nom-
ination of a named individual to
an academy.(19)

The Members are also allotted
quotas for nomination of persons
to the Merchant Marine Academy,
depending on state population.(20)

Cross References

Rights and status of Members before
being sworn, see Ch. 1, supra (assem-
bly of Congress) and Ch. 2, supra (en-
rolling Members and administering the
oath).

Number and apportionment of Members,
see Ch. 8, infra.

Rights and duties of Members in commit-
tees, see Ch. 17, infra.

Conduct, punishment, censure, and ex-
pulsion of Members, see Ch. 12, infra.

Status of Members-elect and Delegates-
elect, see Ch. 2, supra.

Resignation of Members, see Ch. 37,
infra.

Personal privilege of Members, see Ch.
11, infra.

Elections and campaigns of Members, see
Ch. 8 and Ch. 9, infra.

Party organization and Members, see Ch.
3, supra.

Collateral Reference

Senate Report, Armed Services Com-
mittee, Report Relating to the Nomina-
tion and Selection of Candidates for

Appointment to the Military, Naval,
and Air Force Academies, 88th Cong.
2d Sess. (1964).

Gifts, Awards, and Hono-
rariums

§ 1.1 The House adopted in the
90th Congress a standing
rule restricting the accept-
ance of gifts and hono-
rariums by Members.
On Apr. 3, 1968, the House

passed House Resolution 1099, re-
ported from the Committee on
Standards of Official Conduct,
providing for a Code of Official
Conduct to become part of the
rules of the House.(1) Clause 4 of
the resolution prohibited a Mem-
ber (or officer or employee of the
House) from accepting a gift of
‘‘substantial’’ value from persons,
corporations, or organizations
having a direct interest in legisla-
tion before Congress.(2) Clause 5
of the resolution prohibited a
Member (or officer or employee of
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3. Rule XLIII clause 5, House Rules
and Manual § 939 (1973). The Chair-
man of the Committee on Standards
of Official Conduct explained clause
5 at 114 CONG. REC. 8778, 8779.

4. 116 CONG. REC. 17020, 91st Cong. 2d
Sess. Debate on the resolution be-
gins at p. 17013.

5. Rule XLIV, part A, clause 3(d),
House Rules and Manual § 940
(1973). Charles M. Price (Ill.), Chair-
man of the Committee on Standards
of Official Conduct, explained the
amendment at 116 CONG. REC.
17014.

6. By the Foreign Gifts and Decorations
Act of 1966, Pub. L. No. 89–673, 80
Stat. 952, as amended, Pub. L. No.
90–83, 81 Stat. 208 (codified as 5
USC § 7342), Congress has granted
its consent to the accepting, retain-
ing, and wearing by a federal em-
ployee of a decoration tendered in
recognition of active field service or
awarded for other outstanding or un-
usually meritorious performance,
subject to the approval of his em-
ployer and to the concurrence of the
Secretary of State.

7. 102 CONG. REC. 14121, 14122, 84th
Cong. 2d Sess.

the House) from accepting an hon-
orarium in excess of the usual and
customary value of such serv-
ices.(3)

§ 1.2 The House amended in
the 91st Congress the rules
relating to financial disclo-
sure to require disclosure by
Members of certain hono-
rariums.
On May 26, 1970, the House

passed House Resolution 796, re-
ported by the Committee on
Standards of Official Conduct,
amending standing Rule XLIV on
financial disclosure.(4) One section
of the resolution amended para-
graph 3 of part A of Rule XLIV by
adding the requirement that
Members (or officers and employ-
ees of the House) disclose hono-
rariums from a single source ag-
gregating $300 or more.(5)

Receipt of Foreign Awards

§ 1.3 Before Congress con-
sented by statute to the ac-
ceptance by federal employ-
ees of foreign decorations,(6)

the House practice was to
pass bills authorizing named
Members to accept and wear
awards tendered by foreign
governments.
On July 23, 1956,(7) the House

passed H.R. 12358, discharged
from the Committee on Foreign
Affairs. The bill authorized four
Members of the House to accept
and wear the award of the Cross
of Grand Commander of the Royal
Order of the Phoenix, tendered by
the Government of the Kingdom
of Greece. The bill also provided
that notwithstanding contrary
provisions of the United States
Code, the said Members could
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8. 102 CONG. REC. 14557, 14558, 84th
Cong. 2d Sess.

9. 102 CONG. REC. 14564, 84th Cong.
2d Sess.

10. 116 CONG. REC. 43068, 91st Cong. 2d
Sess.

11. Under Rule XI clause 19(e) (4),
House Rules and Manual § 720
(1973), the Committee on Standards
of Official Conduct may issue, on re-
quest, advisory opinions with respect
to the general propriety of any cur-

wear and display such decora-
tions.

Similarly, on July 25, 1956,(8)

the House passed H.R. 12396 au-
thorizing a Member to accept and
wear the award of the medal for
distinguished military service,
tendered by the President of the
Republic of Cuba

Again, on July 25, 1956,(9) the
House authorized by H.R. 12408
two Members of the House and an
ambassador to accept and wear
the award of the Order Al Merito
della Republica Italiana tendered
by the Government of the Repub-
lic of Italy.

§ 1.4 Where the Speaker was
tendered a decoration from a
foreign country, the House
agreed to a joint resolution
authorizing him to accept
and wear the decoration, in
order to avoid a conflict of
interest.
On Dec. 21, 1970,(10) the House

passed House Joint Resolution
1420, authorizing Speaker John
W. McCormack, of Massachusetts,
to accept and wear an award con-
ferred by the Government of the

Republic of Italy. The resolution
stated in section 2 that the Speak-
er could wear and display the
decoration notwithstanding 5 USC
§ 7342 or any other provision of
law to the contrary.

Parliamentarian’s Note: 5 USC
§ 7342 provides for the granting of
the consent of Congress to officers
and employees of the government
to accept certain gifts and decora-
tions from foreign governments
under enumerated conditions.
Under section 6 of that statute,
the Speaker must approve the
presentation of such awards to
Members of the House. In this in-
stance the House passed the reso-
lution to avoid a possible conflict
wherein the Speaker would ap-
prove an award to himself.

Communications With Execu-
tive Branch

§ 1.5 The Committee on Stand-
ards of Official Conduct,
under authority of the House
rules, has issued guidelines
for Members and employees
in communicating with fed-
eral agencies on constituent
matters.(11)
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rent or proposed conduct of a Mem-
ber or employee.

12. 116 CONG. REC. 1077, 91st Cong. 2d
Sess.; see also Ch. 12, infra.

13. 113 CONG. REC. 6035, 90th Cong. 1st
Sess.

14. Id. at pp. 6035–40.
15. Id. at p. 6038.
16. Powell v McCormack, 395 U.S. 486

(1971), discussed in § 9, infra.
For other briefs and memoranda

relating to the suit brought by Mr.
Powell, see 113 CONG. REC. 8729–62,
90th Cong. 1st Sess., Apr. 10, 1967.

On Jan. 26, 1970, Charles M.
Price, of Illinois, the Chairman of
the Committee on Standards of
Official Conduct, inserted in the
Record an advisory opinion which
established guidelines for Mem-
bers and employees in commu-
nicating with departments and
agencies of the executive branch
in relation to problems and com-
plaints of constituents.(12)

Standing of Member-elect to
Sue House Officer

§ 1.6 The Speaker announced
the institution of a suit by an
excluded Member-elect to en-
join the Speaker and other
defendants from enforcing
the resolution excluding the
plaintiff from the House, and
seeking a writ of mandamus
directing the Speaker to ad-
minister him the oath of of-
fice as a Member of the 90th
Congress.
On Mar. 9, 1967,(13) Speaker

John W. McCormack, of Massa-
chusetts, informed the House that
a summons had been issued, in
connection with a suit brought by
Mr. Adam C. Powell, Jr., of New

York, and by other parties plain-
tiff, against Mr. McCormack and
against the following Members
and officers of the House: Carl Al-
bert, of Oklahoma, Majority Lead-
er, Gerald R. Ford, of Michigan,
Minority Leader, Mr. Emanuel
Celler, of New York, Mr. Arch A.
Moore, Jr., of West Virginia, W.
Pat Jennings, Clerk, Zeake W.
Johnson, Jr., Sergeant at Arms,
and William M. Miller, Door-
keeper.

The summons and the com-
plaint were inserted in the Con-
gressional Record.(14) The sum-
mons prayed for an injunction
against enforcement of House Res-
olution 1 of the 90th Congress, ex-
cluding Mr. Powell from the
House of Representatives, and
sought a writ of mandamus direct-
ing the Speaker to administer Mr.
Powell the oath of office as a
Member of the Congress.(15) The
Supreme Court later held, in the
final determination of the suit re-
ferred to by the Speaker, that Mr.
Powell was improperly excluded
from the House.(16)
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17. 117 CONG. REC. 16846, 92d Cong. 1st
Sess.

18. See Mitchell v Laird, 488 F2d 611
(D.C. Cir. 1973).

For other decisions relating to
standing to file suit in an official ca-
pacity, see Reed et al. v The County
Commissioners, 277 U.S. 376 (1928);
Coleman v Miller, 407 U.S. 433
(1939).

19. 116 CONG. REC. 1089, 1090, 91st
Cong. 21 Sess.

Standing of Members to Sue in
Representative Capacity

§ 1.7 The Members of Congress
have standing to sue in their
representative capacity
where the suit would enable
them to inquire into certain
actions in the discharge of
their constitutional duties
regarding legislation.
On May 25, 1971, Mr. Parren J.

Mitchell, of Maryland, was recog-
nized, under a previous order of
the House, to address the House
for 20 minutes.(17) Mr. Mitchell in-
formed the House that he and 12
other Members of the House had
filed on Apr. 7, 1971, a suit in a
U.S. District Court asserting that
the war in Indochina was illegal
because it lacked a decision by
Congress to fight such war.

Mr. Mitchell then inserted in
the Record copies of the complaint
and all briefs filed in that action.
The complaint indicated that Mr.
Mitchell and the other Members
were filing suit in their official ca-
pacity as Representatives in Con-
gress.

In Mitchell v Laird, the court,
in upholding the standing of the
Members of the House to bring
the suit in their representative ca-
pacity, said:

However, plaintiffs are not limited
by their own concepts of their standing
to sue. We perceive that in respects
which they have not alleged they may
be entitled to complain. If we, for the
moment, assume that defendants’ ac-
tions in continuing the hostilities in
Indo-China were or are beyond the au-
thority conferred upon them by the
Constitution, a declaration to that ef-
fect would bear upon the duties of
plaintiffs to consider whether to im-
peach defendants, and upon plaintiffs’
quite distinct and different duties to
make appropriations to support the
hostilities, or to take other legislative
actions related to such hostilities, such
as raising an army or enacting other
civil or criminal legislation. In our
view, these considerations are suffi-
cient to give plaintiffs a standing to
make their complaint. Cf. Flast v
Cohen, 392 U.S. 83 (1968); Association
of Data Processing Service Organiza-
tions, Inc. v Camp, 397 U.S. 150
(1970); Barlow v Collins, 397 U.S. 159
(1970).(18)

On Jan. 26, 1970,(19) Mr. Jerry
L. Pettis, of California, addressed
the House in relation to a brief
which he and 31 other Members
had filed in the Federal Appellate
Court in the District of Columbia
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20. Id. at pp. 1089 et seq.
1. Id. at p. 1090.
2. 117 CONG. REC. 21750–54, 92d Cong.

1st Sess.
3. Civil Action No. 1235–71, U.S. Dis-

trict Court for the District of Colum-
bia. The controversy was resolved by
the Supreme Court in N.Y. Times
Co. v U.S., 403 U.S. 713 (1971),
where the court ruled the federal

government could not restrain publi-
cation of the information.

4. Mr. Eckhardt’s introduction of the
brief appears at 117 CONG. REC.
22561, 92( Cong. 1st Sess.

in a case brought against the Civil
Aeronautics Board. Mr. Pettis and
the other Members had asked the
court to reverse the decision of the
board that had recently allowed
all domestic interstate airlines to
put fare increases into effect. The
brief and memoranda filed by
those Members, inserted in the
Record,(20) stated that ‘‘petitioners
are proceeding in their capacities
as users of the airways and Rep-
resentatives of their respective
constituencies and of other mem-
bers of the public who travel by
air.’’ (1)

On June 23, 1971, there was in-
serted in the Record by Mr. Rob-
ert C. Eckhardt, of Texas, a brief
in support of a motion for inter-
vention in an action in the United
States District Court for the Dis-
trict of Columbia.(2) The case in-
volved the application by the U.S.
government for an injunction
against the publication by the
Washington Post of a Defense De-
partment test study on the Viet-
nam conflict.(3) The brief stated

that the Members of Congress had
standing to sue as intervenors be-
cause of their ‘‘interest in not
being deprived of information
which would normally flow to
them but for an intervening act of
government restraining that flow.’’

On June 28, 1971, Mr. Eckhardt
inserted in the Congressional
Record a second brief on the same
case, filed on behalf of 27 Mem-
bers of Congress in opposition to
the injunction.(4) The brief de-
scribed the interest of the Mem-
bers of Congress in the suit as fol-
lows:

The Members of Congress, on whose
behalf this brief is filed, have a vital
interest in the outcome of these cases,
distinct from that of the plaintiff, the
defendants, or the general public. As
members of the national legislature
they must have information of the kind
involved in these suits in order to
carry out their law-making and other
functions in the legislative branch of
the government. They seek to vindicate
here a legislative right to know.

In addition as elected representa-
tives of the people in their districts,
Members of Congress have a particular
and profound interest in having their
constituents obtain all the information
necessary to perform their functions as
voters and citizens. More than any
other officials of government, Members
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5. Id. at . 22562.
6. 118 CONG. REC. 27457, 92d Cong. 2d

Sess.

7. 118 CONG. REC. 27457–61, 92d Cong.
2d Sess.

8. See Kennedy v Sampson,��F2d��
(D.C. Cir., Aug. 14, 1974).

of Congress have relations with the
public that gives them a crucial con-
cern with the public’s right to know.(5)

§ 1.8 In the 92d Congress, a
Senator instituted an action
in a federal district court to
challenge the constitu-
tionality of a pocket veto by
the President, and was held
to have standing to bring
such suit in his representa-
tive capacity.
On Aug. 9, 1972, Senator Ed-

ward M. Kennedy, of Massachu-
setts, addressed the Senate in re-
lation to his efforts to seek a judi-
cial determination of the legal and
constitutional issues surrounding
the President’s pocket veto power.
He contended that the action of
the President in withholding his
approval of the Family Practice of
Medicine Act (S. 3418) did not re-
sult in a pocket veto because it
took effect while the Congress was
on a brief holiday recess, and not
adjourned sine die after a Con-
gress or after a session.(6)

By unanimous consent, Senator
Kennedy inserted in the Congres-
sional Record a statement of his
contentions, his complaint before
the District Court for the District
of Columbia, and other materials

relating to the vetoed bill.(7) In the
case to which Senator Kennedy
referred,(8) the United States
Court of Appeals for the District
of Columbia Circuit held, in reli-
ance upon Sierra Club v Morton,
405 U.S. 727 (1972), Flast v
Cohen, 392 U.S. 83 (1968), Asso-
ciation of Data Processing Organi-
zations, Inc. v Camp, 397 U.S. 150
(1970), Coleman v Miller, 307 U.S.
433 (1939), and Baker v Carr, 369
U.S. 186 (1962), that the appellee,
a United States Senator, had
standing to maintain a suit, in his
capacity as an individual Senator
who voted in favor of a bill, to
challenge the effectiveness of a
Presidential ‘‘pocket veto’’ during
an intra-session recess of Con-
gress.

On the issue of standing, the
court concluded that ‘‘appellee’s
object in this lawsuit is to vindi-
cate the effectiveness of his vote.
No more essential interest could
be asserted by a legislator. We are
satisfied, therefore, that the pur-
poses of the standing doctrine are
fully served in this litigation.’’

The court then held, on the
issue whether the bill allegedly
pocket-vetoed became a law, that
it did become a law, an intra-ses-
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9. 116 CONG. REC. 43221, 91st Cong. 2d
Sess., Dec. 22, 1970. See also Ch. 24,
infra, for discussion of the veto
power generally.

10. 118 CONG. REC. 9902, 9907, 9915,
9920, 9921, 92d Cong. 2d Sess.

11. Gravel v United States, 408 U.S. 606
(1972).

sion adjournment not preventing
the return of a vetoed bill to Con-
gress where appropriate arrange-
ments had been made for receipt
of Presidential messages during
the adjournment. (The Secretary
of the Senate had been authorized
by unanimous consent to receive
messages from the President dur-
ing the adjournment to a day cer-
tain.) (9)

§ 1.9 The Senate adopted a res-
olution authorizing payment
from its contingent fund of
expenses incurred by a Sen-
ator as a party in litigation
involving the Speech and De-
bate Clause of the United
States Constitution, and pro-
viding for the appointment
of a select committee to ap-
pear as amicus curiae before
the United States Supreme
Court and to file a brief on
behalf of the Senate in the
action.
On Mar. 23, 1972,(10) the Senate

discussed its possible intervention
in the case of Gravel v United
States, involving the Speech and
Debate Clause of the Constitution
then pending in the Supreme

Court of the United States, Sen-
ator Maurice R. Gravel, of Alaska,
being a party thereto. The Senate
adopted a resolution (S. Res. 280)
authorizing the President pro
tempore, Allen J. Ellender, of Lou-
isiana, to appoint Members of the
Senate to a committee to seek per-
mission to appear as amicus cu-
riae in the case: (11)

RESOLUTION

Authorizing Senate intervention in the
Supreme Court proceedings on the
issue of the scope of article I, section
6, the so-called speech and debate
clause of the Constitution

Whereas the Supreme Court of the
United States on Tuesday, February
22, 1972, issued writs of certiorari in
the case of Gravel against United
States; and

Whereas this case involves the ac-
tivities of the junior Senator from Alas-
ka, Mr. Gravel; and

Whereas in deciding this case the
Supreme Court will consider the scope
and meaning of the protection provided
to Members of Congress by article I,
section 6, of the United States Con-
stitution, commonly referred to as the
‘‘Speech or Debate’’ clause, including
the application of this provision to Sen-
ators, their aides, assistants, and asso-
ciates, and the types of activity pro-
tected; and

Whereas this case necessarily in-
volves the right of the Senate to govern
its own internal affairs and to deter-
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mine the relevancy and propriety of ac-
tivity and the scope of a Senator’s du-
ties under the rules of the Senate and
the Constitution; and

Whereas this case therefore concerns
the constitutional separation of powers
between legislative branch and execu-
tive and judicial branches of Govern-
ment; and

Whereas a decision in this case may
impair the constitutional independence
and prerogatives of every individual
Senator, and of the Senate as a whole;
and

Whereas the United States Senate
has a responsibility to insure that its
interests are properly and completely
represented before the Supreme Court:
Now, therefore, be it

Resolved, That the President pro
tempore of the Senate is hereby au-
thorized to appoint a bipartisan com-
mittee of Senators to seek permission
to appear as amicus curiae before the
Supreme Court and to file a brief on
behalf of the United States Senate;
and be it further

Resolved, That the members of this
bipartisan committee shall be charged
with the responsibility to establish lim-
ited legal fees for services rendered by
outside counsel to the committee, to be
paid by the Senate pursuant to these
resolutions; be it further

Resolved, That any expenses in-
curred by the Committee pursuant to
these resolutions including the expense
incurred by the Junior Senator from
Alaska as a party in the above men-
tioned litigation in printing records
and briefs for the Supreme Court shall
be paid from the contingent fund of the
Senate on vouchers authorized and
signed by the President pro tempore of

the Senate and approved by the Com-
mittee on Rules and Administration;
be it further

Resolved, That these resolutions do
not express any judgment of the action
that precipitated these proceedings;
and be it further

Resolved, That the Secretary of the
Senate transmit a copy of these resolu-
tions to the Supreme Court.

MR. [MICHAEL J.] MANSFIELD [of
Montana]: Mr. President, there are
some recommendations relative to the
counsel to be appointed from the
Democratic side and three associate
counsel to assist the chief counsel.
Would the Chair make those nomina-
tions at this time on behalf of the ma-
jority?

THE PRESIDENT PRO TEMPORE:
Under the resolution just agreed to,
the Chair appoints the Senator from
North Carolina (Mr. Ervin) chief coun-
sel, and the Senator from Mississippi
(Mr. Eastland), the Senator from
Rhode Island (Mr. Pastore), and the
Senator from Georgia (Mr. Talmadge)
as associate counsel.

THE PRESIDING OFFICER (Mr. Staf-
ford) subsequently stated: The Chair,
on behalf of the President pro tempore,
under Senate Resolution 280, makes
the following appointments to the com-
mittee established by that resolution:
The Senator from New Hampshire (Mr.
Cotton), the Senator from Colorado
(Mr. Dominick), the Senator from
Maryland (Mr. Mathias), and the Sen-
ator from Ohio (Mr. Saxbe).

§ 2. Seniority and Deriva-
tive Rights

Seniority is a Member’s length
of service in the House or on a
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12. For detailed descriptions of the prac-
tice and its origins, see Celler, The
Seniority Rule in Congress, Western
Poll Quar. (Mar. 1961); Goodwin,
The Seniority System in Congress,
Am. Poll Sci. Rev. (June 1959);
Polsby, Gallaher, and Rundquist,
The Growth of the Seniority System
in the U.S. House of Representa-
tives, Am. Poll Sci. Rev. (Sept. 1969).

Congressional hearings have fo-
cused on the seniority system and
proposals for change. Hearings of the
Joint Committee on the Organization
of Congress, 79th Cong. 1st Sess.
(1945); hearings of the Joint Com-
mittee on the Organization of Con-
gress, 89th Cong. 1st Sess. (1965);
hearings of the Special Sub-
committee on Legislative Reorga-
nization of the House Committee on
Rules, 91st Cong. 1st Sess. (1970).
For a critical analysis of the system
by an ex-Member, see 116 CONG.
REC. 26034–39. 91st Cong. 2d Sess.,
July 28, 1970.

13. In assigning office suites, ‘‘longest
continuous service’’ refers not only to
present consecutive service but also
to a past period of service inter-
rupted by a period of nonmember-
ship. (See § 2.1, infra).

In computing committee seniority,
the Committee on Committees may
credit a Member for past interrupted

service on the committee to which he
has been assigned (see § 2.2, infra).

14. Rule X clause 4, House Rules and
Manual § 672 (1973) provides for the
Member next in rank on a standing
committee to act as chairman in the
latter’s absence.

The House rejected proposed
amendments to the Legislative Reor-
ganization Act of 1970 which would
have altered and codified seniority
as a factor in the selection of com-
mittee chairmen (see § 2.4, infra).

15. For demotions in seniority by the
House, see §§ 2.11, 2.12, infra. For
seniority demotions by the party, see
§§ 2.13–2.16, infra.

For changes implemented by the
majority and minority party cau-
cuses in the 92d and subsequent
Congresses modifying strict seniority
practices in the selection of com-
mittee chairmen, see Ch. 3, supra,
and Ch. 17, infra.

One party has refused to interfere
with the prerogative of the opposing
party caucus in selecting a com-
mittee chairman on the basis of se-
niority. 117 CONG. REC. 1709–13,
92d Cong. 1st Sess., Feb. 4, 1971.

House committee. The seniority
system is the traditional prac-
tice (12) in the House whereby cer-
tain prerogatives and positions
are made available to those Mem-
bers with the longest continuous
service in the House or on com-
mittee.(13) However, the seniority

system as such is nowhere codi-
fied and is only mentioned collat-
erally in the House rules; (14) it
can be changed by the House or
modified by the party caucuses.(15)

There are two types of senior-
ity—congressional seniority,
which relates to the length of
service in the House, and com-
mittee seniority, which relates to
the length of consecutive service
on a particular committee.
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16. Pursuant to the 25th amendment to
the Constitution (ratified Feb. 6,
1933), the terms of Members begin
on Jan. 3 of the odd-numbered years.

17. Cf. 2 USC § 37 (salary begins at elec-
tion for Member to fill unexpired
term) and 2 Hinds’ Precedents § 1206
(general discussion of terms of Mem-
bers elected to fill vacancies).

18. See Ch. 2, supra (rights of Members-
elect).

19. See §§ 2.5, infra (election to com-
mittee after resolution of contest),
and 2.11, infra (Member-elect ex-
cluded pending investigation, elected
to no committees, and stripped of
chairmanship).

20. See § 2.21, infra.
1. See § 2.22, infra.
2. See § 2.20, infra.
3. Preference is given to those Mem-

bers with longest continuous service
in the House. House Rules and Man-
ual § 985 (1973).

For computation of ‘‘longest contin-
uous service’’ as related to the as-
signment of offices, see § 2.1, infra.

4. For party organization, see Ch. 3,
supra. For committee election and
organization, see Ch. 17, infra.

Congressional seniority is com-
puted from the official date that a
Member begins his service. There-
fore, seniority ordinarily dates
from Jan. 3 of the first Congress
to which a Member is elected or
re-elected after a break in service
in the House.(16) Where a Member
is elected to fill a vacancy, his
congressional seniority is com-
puted from the date of election.(17)

An objection to a Member’s right
to be sworn, later resolved in his
favor, does not affect his congres-
sional seniority.(18)

Committee seniority is com-
puted from the date a Member is
elected to a specific committee.
Members-elect whose seats in the
House are in doubt may be ex-
cluded from the resolution elect-
ing committees and fixing rank
thereon, pending resolution of any
challenges and investigations.(19)

Some of the rights derived from
congressional seniority are purely
ceremonial in nature. For exam-
ple, a senior Member traditionally
announces the death of a Member
from his state and party.(20)

Where a delegation of Members is
appointed by the Speaker for the
funeral of an ex-Member, Mem-
bers are listed in the order of
their congressional seniority.(1)

The dean of the House, or the
Member with the longest contin-
uous service in the House, tradi-
tionally administers the oath to
the Speaker at the beginning of a
new Congress.(2)

Congressional seniority deter-
mines the priority of assignment
to office suites in the office build-
ings.(3)

Committee rank and the elec-
tion of committee chairmen and
subcommittee chairmen is largely
a matter for determination by the
political party organizations in the
House.(4) In computing committee
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When an attempt was made by
certain members of the majority
party to unseat a committee chair-
man in the 92d Congress, they urged
support from the minority party on
the floor of the House, in departing
from ‘‘the custom of the House,
which is that the majority party in
the enclaves of their caucus make
the determinations and the minority
party accepts those decisions.’’ 117
CONG. REC. 1709, 92d Cong. 1st
Sess., Feb. 4, 1971 (address of Mr.
Jerome Waldie [Calif.]). The minor-
ity party refused to support the at-
tempt. Id. at p. 1713. During debate
on Mr. Waldie’s proposal, Mr. James
O’Hara (Mich.) stated that ‘‘each
party should be free to make its own
decisions without hindrance from the
other.’’ Id. at p. 1711. Mr. James
Fulton (Pa.), of the minority party,
stated: ‘‘It has been the custom that
each party shall select its own people
and set the seniority and that they
shall select the membership of the
various committees and their own of-
ficers and that the other party would
do the same.’’ Id. at p. 1709.

5. See § 2.2, infra.
6. See § 2.3, infra.

7. See § 2.7, infra.
8. See Ch. 12, infra.
9. See § 2.12, infra.

10. 107 CONG. REC. 10391, 87th Cong.
1st Sess., June 14, 1961.

seniority, a party organization
may credit not only the present
consecutive service of a committee
member, but also prior inter-
rupted service on the same com-
mittee.(5)

Relative committee rank is indi-
cated by the order in which the
names of Members appear in the
resolution which names Members
to a standing committee.(6) When

the committee seniority of a Mem-
ber is not yet determined, or if
election contests over his seat are
pending, vacancies may be left
open in the resolution pending the
determination of such matters.(7)

A Member may be stripped of
his congressional seniority or his
committee seniority for certain
improprieties.(8) Thus, in the 91st
Congress, the House punished a
Member for improper conduct in
past Congresses by reducing his
seniority to that of a first-term
Representative.(9)

Forms

Form of resolution electing a Mem-
ber to committee and fixing his rank
thereon.

Resolved, That J. Edward Roush,
of Indiana, be, and is hereby elected
a Member of the standing committee
of the House of Representatives on
Science and Astronautics and to
rank No. 10 thereon.(10)

Cross References

Seniority and party organization, see Ch.
3, supra.

Committee organization and seniority,
see Ch. 17, infra.

Conference appointments and seniority,
see Ch. 33 infra.

Collateral References

Celler, The Seniority Rule in Congress,
Western Political Quarterly (Mar.
1961).
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11. 113 CONG. REC. 5218, 90th Cong. 1st
Sess.

Goodwin, The Seniority System in Con-
gress, American Political Science Re-
view (June 1959).

Hearings of the Joint Committee on the
Organization of Congress, 79th Cong.
1st Sess. (Wash. 1945); Hearings of the
Joint Committee on the Organization
of Congress, 89th Cong. 1st Sess.
(Wash. 1965); Hearings of the Special
Subcommittee on Legislative Reorga-
nization of the House Committee on
Rules, 91st Cong. 1st Sess. (Wash.
1970).

Polsby, The Growth of the Seniority Sys-
tem in the United States House of
Representatives, American Political
Science Review (Sept. 1969).

Bolling, Power in the House, E.P. Dutton
& Co., Inc. (N.Y. 1968).

Democratic Study Group, The Seniority
System in the United States House of
Representatives, Special Report (Feb.
25, 1970).

�

Computing Seniority

§ 2.1 In computing seniority
for the assignment of office
suites, ‘‘longest continuous
service’’ is interpreted as the
longest period of uninter-
rupted service as a Member.
On Mar. 2, 1967,(11) the Chair-

man of the House Office Building
Commission, Speaker John W.
McCormack, of Massachusetts,
announced a determination as to
the meaning of the term ‘‘longest

continuous service’’ in relation to
seniority for assignment of office
suites.

MR. MCCORMACK: Mr. Speaker, for
the information of the Members, I in-
clude an action recently taken by the
House Office Building Commission:

ASSIGNMENT OF ROOMS, HOUSE
OFFICE BUILDINGS

In connection with assignment of
rooms to Members of the House of Rep-
resentatives in the House Office Build-
ings, 40 U.S.C. 178 provides, in part,
as follows:

‘‘If two or more requests are made
for the same vacant room, preference
shall be given to the Representative
making the request who has been long-
est in continuous service as a Member
and Member-elect of the House of Rep-
resentatives.’’

The question was raised before the
House Office Building Commission as
to whether the wording ‘‘longest con-
tinuous service’’ should refer to any pe-
riod of continuous service whether or
not such continuous service occurred
before or after a break in service in the
House.

At meeting of February 27, 1967, the
House Office Building Commission
unanimously ruled on this point, as fol-
lows:

‘‘The term ‘longest continuous serv-
ice’ as used in 40 U.S.C. 178, gov-
erning seniority in assignment of
rooms in the House Office Buildings, is
held to refer to the longest period of
uninterrupted service as a Member
and Member-elect of the House of Rep-
resentatives (not necessarily the last
period of uninterrupted service as held
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12. 111 CONG. REC. 991, 89th Cong. 1st
Sess., Jan. 21, 1965.

13. Biographical Directory of the Amer-
ican Congress 1774–1971, S. DOC.
NO. 92–8, 92d Cong. 1st Sess. (1971).

14. 111 CONG. REC. 991, 89th Cong. 1st
Sess., Jan. 21, 1965. For the prior
service of those Members listed
below Mr. Davis, see the Biographi-
cal Directory of the American Con-

gress 1774–1971, S. DOC. NO. 92–8,
92d Cong. 1st Sess. (1971).

15. 115 CONG. REC. 2433, 2434, 91st
Cong. 1st Sess.

16. John W. McCormack (Mass.).

in Cannon’s Precedents, Vol. 8, page
981, Sec. 3651).’’

This ruling is effective February 27,
1967 and is being submitted as a mat-
ter of record for the information of all
Members of the House of Representa-
tives.

§ 2.2 In computing committee
seniority, a party may credit
a Member for prior inter-
rupted service in the House.
In the 89th Congress, Mr.

Glenn R. Davis, of Wisconsin, was
elected to the Committee on Ap-
propriations, to rank fifth from
the bottom.(12) Mr. Davis began
service in the 89th Congress after
a break in service extending from
the 85th Congress to the 88th
Congress; prior to that break he
had served in the House from the
80th Congress through the 84th
Congress.(13)

Mr. Davis was elected to higher
committee rank in the 89th Con-
gress than four Members each of
whom had served for at least one
term immediately preceding the
89th Congress.(14)

§ 2.3 Committee rank is indi-
cated by the order in which
the names of Members ap-
pear in the resolution elect-
ing them to a standing com-
mittee.
On Feb. 3, 1969,(15) the House

made a correction in the election
of Members to the standing Com-
mittee on Veterans’ Affairs, since
the original resolution which was
adopted contained an error in the
order in which names were listed:

MR. GERALD R. FORD [of Michigan]:
Mr. Speaker, I ask unanimous consent
to vacate the proceedings whereby the
House agreed to House Resolution 176
on January 29, and ask for its imme-
diate consideration with an amend-
ment which I send to the desk.

THE SPEAKER: (16) Is there objection
to the request of the gentleman from
Michigan?

There was no objection.
The Clerk read the resolution, as fol-

lows:

H. RES. 176

Resolved, That the following
named Members be, and they are
hereby, elected members of the fol-
lowing standing committees of the
House of Representatives: . . .

COMMITTEE ON VETERANS’ AFFAIRS

Charles M. Teague, California; E.
Ross Adair, Indiana; William H.
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17. 116 CONG. REC. 26044, 91st Cong. 2d
Sess.

18. Id. at p. 25831.
19. Id. at p. 25832.

Ayres, Ohio; John P. Saylor, Penn-
sylvania; Seymour Halpern, New
York; John J. Duncan, Tennessee;
John Paul Hammerschmidt, Arkan-
sas; William L. Scott, Virginia; Mar-
garet M. Heckler, Massachusetts;
John M. Zwach, Minnesota; Robert
V. Denney, Nebraska. . . .

AMENDMENT OFFERED BY MR. GERALD

R. FORD

The Clerk read as follows:

Amendment offered by Mr. Gerald
R. Ford: On page 7, lines 5 and 6,
strike out ‘‘E. Ross Adair, Indiana;
William H. Ayres, Ohio;’’ and insert:
‘‘William H. Ayres, Ohio; E. Ross
Adair, Indiana;’’

MR. GERALD R. FORD: Mr. Speaker,
my amendment, which has just been
read by the Clerk, will correct the se-
niority standing of the gentleman from
Ohio (Mr. Ayres) on the Committee on
Veterans’ Affairs.

The amendment was agreed to.

Seniority Considerations in Se-
lecting Chairmen

§ 2.4 During consideration of a
legislative reorganization
act, the House rejected two
amendments proposing that
seniority need not be the sole
consideration in the selec-
tion of committee chairmen.
On July 28, 1970, during con-

sideration of the Legislative Reor-
ganization Act of 1970,(17) the
House rejected an amendment
and a substitute amendment pro-

posing that the House consider
other factors in addition to senior-
ity in the selection of committee
chairmen.

The primary amendment had
been offered by Mr. Henry S.
Reuss, of Wisconsin, on July 27,
1970.(18) His amendment read as
follows:

Sec. 119 Clause 3 of rule X of the
rules of the House of Representatives
is amended to read as follows:

3. At the commencement of each
Congress, the House shall elect as
chairman of each standing com-
mittee one of the Members thereof,
who need not be the Member with
the longest consecutive service on
the Committee; in the temporary ab-
sence of the Chairman the Member
next in rank in the order named in
the election of the committee, and so
on, as often as the case shall happen,
shall act as chairman; and in case of
a permanent vacancy in the chair-
manship of any such committee the
House shall elect another chairman.

The substitute amendment, of-
fered as a substitute to Mr. Reuss’
amendment, was offered by Mr.
Frederick Schwengel, of Iowa, and
read as follows: (19)

Sec. 120. Clause 3 of Rule X of the
Rules of the House of Representatives
is amended to read as follows:

3. (a) As soon as possible after the
commencement of each Congress, the
senior member of the majority party
on each standing committee shall
call an organization meeting of all
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20. See the Congressional Record insert
at 116 CONG. REC. 26034–39, 91st
Cong. 2d Sess., July 28, 1970, of a

paper written by ex-Member John V.
Lindsay (N.Y.) on the seniority sys-
tem in current practice and on pro-
posals for change.

1. 107 CONG. REC. 11797, 87th Cong.
1st Sess.

2. 107 CONG. REC. 10391, 87th Cong.
1st Sess.

the members of the committee for
the purpose of electing the chairman
of the committee and the minority
leader for the committee. . . .

(d) The first order of business at
any such organization meeting shall
be the election of the chairman of
the committee. The three most sen-
ior members of the committee who
are members of the majority party
shall be regarded as having been
nominated for the office of chairman.
Tellers shall be appointed by the
temporary chairman, one from
among the members of the com-
mittee who are members of the ma-
jority party and two from among the
other members of the committee.
Voting shall be confined to members
of the majority party, and shall be by
secret written ballot.

(e) After the chairman of the com-
mittee has been elected and in-
stalled, the next order of business
shall be the election of a minority
leader for the committee, which shall
be accomplished in the same manner
as in the case of the election of the
chairman except that (1) the tellers
shall be appointed by the chairman,
two from among the members of the
committee who are members of the
majority party and one from among
the other members of the committee,
and (2) voting shall be confined to
members of the committee who
are not members of the majority
party. . . .

After these amendments were of
I Bred, and before they were re-
jected by the House, there ensued
lengthy debate on the seniority
system in the House and on pos-
sible alternatives to the current
practice.(20)

Fixing Committee Seniority

§ 2.5 When the House has de-
termined the right of a Mem-
ber to his seat after the orga-
nization of the House, the
House elects such Member to
committee and designates his
rank thereon by resolution.
On June 29, 1961,(1) pursuant

to the determination by the House
on June 14, 1961, that Mr. J. Ed-
ward Roush, of Indiana, was enti-
tled to a seat,(2) the House adopt-
ed the following resolution:

Resolved, That J. Edward Roush, of
Indiana, be, and he is hereby elected a
Member of the standing committee of
the House of Representatives on
Science and Astronautics and to rank
No. 10 thereon.

§ 2.6 Where a senior Member
was assigned to the last posi-
tion on a committee for dis-
ciplinary purposes by his
party caucus, the House was
advised that junior Members
subsequently elected to the
committee would be placed
below the punished Member
in rank.
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3. 112 CONG. REC. 27486, 89th Cong.
2d Sess.

4. See § 2.13, infra.
5. 113 CONG. REC. 1086, 90th Cong. 1st

Sess.

6. The right to a seat of Member-elect
Benjamin B. Blackburn (Ga.) was
challenged on Jan. 10, 1967, 113
CONG. REC. 14, 90th Cong. 1st Sess.,
and had not yet been decided.

7. See § 2.13, infra.
8. See § 2.16, infra.
9. 93 CONG. REC. 481, 80th Cong. 1st

Sess.

On Oct. 18, 1966,(3) the House
was considering a resolution elect-
ing a junior Member from New
York to the standing Committee
on Interstate and Foreign Com-
merce. Mr. John B. Williams, of
Mississippi, who had been as-
signed the last position on that
committee by the Democratic Cau-
cus at the convening of the 89th
Congress,(4) arose to propound an
inquiry. He asked whether the
freshman Member would go above
him or below him in committee
rank. Mr. Wilbur D. Mills, of Ar-
kansas, who had offered the reso-
lution, responded that freshmen
Members newly elected to the
same committee would be placed
below Mr. Williams.

§ 2.7 The Committee on Com-
mittees may report a resolu-
tion leaving vacancies on
certain standing committees
pending further consider-
ation of the assignments and
seniority of certain Members.
On Jan. 23, 1967,(5) the Com-

mittee on Committees reported
House Resolution 165, electing
Members to committees but leav-
ing certain vacancies on the Com-

mittee on Interstate and Foreign
Commerce.

One vacancy related to an as
yet undecided contested election
case.(6)

The other vacancy related to the
undetermined status of Mr. John
B. Williams, of Mississippi, who
had, in the 89th Congress, been
stripped of his committee senior-
ity and assigned to the last major-
ity position on said committee.(7)

Mr. Williams had requested the
committee to refrain assigning
him to any committee pending a
determination by his party caucus
of his committee seniority in the
90th Congress.(8)

Correction of Seniority
Rankings

§ 2.8 The House by unanimous
consent fixed the relative
rank of two Members on a
committee where an error
had been made in the origi-
nal appointment.
On Jan. 20, 1947,(9) the House

agreed by unanimous consent to
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10. Joseph W. Martin, Jr. (Mass.).
11. 85 CONG. REC. 1283, 76th Cong. 2d

Sess.
12. 115 CONG. REC. 2433, 2434, 91st

Cong. 1st Sess.

correct the committee seniority of
two members of a committee:

MR. [CHARLES A.] HALLECK [of Indi-
ana]: Mr. Speaker, in determining se-
niority on the reorganized Public
Lands Committee, into which were
merged six previous standing commit-
tees of the House, we made an error in
the determination of seniority between
the gentleman from Colorado [Mr.
Rockwell] and the gentleman from
North Dakota [Mr. Lemke].

In order to correct that error and to
bring that assignment of seniority in
line with other similar assignments
adopted by the Committee on Commit-
tees, I ask unanimous consent to cor-
rect the list of members of the Com-
mittee on Public Lands by placing the
gentleman from Colorado [Mr. Rock-
well] No. 4 thereon and the gentleman
from North Dakota [Mr. Lemke] No. 5
thereon.

THE SPEAKER: (10) Is there objection
to the request of the gentleman from
Indiana [Mr. Halleck]?

There was no objection.

§ 2.9 On one occasion, the
House adopted a resolution
electing a Member retro-
actively to a committee and
fixing his rank on such com-
mittee accordingly.
On Nov. 2, 1939,(11) the House

adopted the following resolution:
Resolved, That E.C. Gathings, of Ar-

kansas, be, and he is hereby, elected a

member of the standing committee of
the House of Representatives on
Claims as of June 2, 1939, and shall
take rank accordingly.

Parliamentarian’s Note: The
House took such action because
the Member in question had
served on the committee for a pe-
riod of months under the mis-
apprehension, also held by the
committee, that he was a duly-
elected member of that committee.

§ 2.10 On motion of the Minor-
ity Leader, the House agreed
by unanimous consent to va-
cate past proceedings where
by it had agreed to a resolu-
tion electing minority mem-
bers to committees, and then
reconsidered the resolution
with an amendment chang-
ing the order of names in
order to correct seniority.
On Feb. 3, 1969,(12) Gerald R.

Ford, of Michigan, the Minority
Leader of the House, asked unani-
mous consent to vacate the pro-
ceedings whereby the House had
agreed to House Resolution 176,
electing Members to the Com-
mittee on Veterans’ Affairs. Mr.
Ford offered an amendment
changing the order of the names,
and therefore the seniority of
members, in order to correct the
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13. 113 CONG. REC. 1086, 90th Cong. 1st
Sess.

14. 113 CONG. REC. 26, 90th Cong. 1st
Sess., Jan. 10, 1967.

15. 115 CONG. REC. 15, 91st Cong. 1st
Sess.

16. Id. at p. 33.

seniority standing of Mr. William
H. Ayres, of Ohio. The resolution
as amended was agreed to by the
House.

Demotions in Committee or
Congressional Seniority

§ 2.11 Where a Member-elect
was excluded from the House
pending a determination of
his right to his seat, he was
stripped of his chairmanship
of the Committee on Edu-
cation and Labor and not
named to any committees.
On Jan. 23, 1967,(13) the Com-

mittee on Committees reported a
resolution (H. Res. 165) electing
Carl D. Perkins, of Kentucky, as
Chairman of the Committee on
Education and Labor, which posi-
tion had formerly been held by
Member-elect Adam C. Powell, of
New York. Mr. Powell’s name was
not nominated for election to any
committee. He had been excluded
from House membership pending
an investigation of his right to a
seat.(14)

§ 2.12 In authorizing a chal-
lenged Member-elect to take
his seat, the House may dis-
cipline him for actions in

past Congresses by reducing
his congressional seniority to
that of a first-term Congress-
man.
On Jan. 3, 1969, the House au-

thorized Adam C. Powell, Mem-
ber-elect from New York, whose
seat had been challenged,(15) to
take the oath of office and to be
seated as a Member of the House
by House Resolution 2.(16) The res-
olution provided for deductions
from Mr. Powell’s salary as pun-
ishment for past conduct, and also
provided as follows:

(3) That as further punishment the
seniority of the said Adam Clayton
Powell in the House of Representatives
commence as of the date he takes the
oath as a Member of the 91st Con-
gress.

§ 2.13 Two Members were
stripped of their committee
seniority in the 89th Con-
gress by their party.
In the 89th Congress, the

Democratic Caucus adopted a res-
olution on Jan. 2, 1965, directing
the Committee on Committees to
demote in committee rank Mr.
John B. Williams, of Mississippi,
and Mr. Albert W. Watson, of
South Carolina. (Both of those
Members had allegedly supported
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17. See the remarks in the Senate of
Senator Strom Thurmond (S.C.) ana-
lyzing the action of the House Demo-
cratic Caucus and the activities of
Mr. Williams and of Mr. Watson
which precipitated that party action.
111 CONG. REC. 758, 759, 89th Cong.
1st Sess., Jan. 15, 1965.

18. 109 CONG. REC. 506, 88th Cong. 1st
Sess., Jan. 17, 1963.

19. 109 CONG. REC. 505, 88th Cong. 1st
Sess., Jan. 17, 1963.

20. 111 CONG. REC. 809, 810, 89th Cong.
1st Sess., Jan. 18, 1965.

1. 109 CONG. REC. 506, 88th Cong. 1st
Sess., Jan. 17, 1963.

2. 111 CONG. REC. 992, 89th Cong. 1st
Sess., Jan. 21, 1965.

3. See § 2.17, infra.
4. 115 CONG. REC. 2083, 91st Cong. 1st

Sess.

the Presidential nominee of the
Republican Party.) (17)

Mr. Williams had ranked second
on the Committee on Interstate
and Foreign Commerce (18) and
fifth on the Committee on the Dis-
trict of Columbia in the 88th Con-
gress.(19) In the 89th Congress, he
was demoted in seniority by being
elected to the last majority posi-
tion on both of those commit-
tees.(20)

Mr. Watson had ranked last on
the Committee on Post Office and
Civil Service in the 88th Con-
gress.(1) In the 89th Congress, he
was elected to the next-to-last po-
sition on the Committee on Inter-
state and Foreign Commerce.(2)

(Mr. Watson later resigned from
the House, was re-elected as a Re-
publican, and was elected as a mi-

nority member of the Committee
on Interstate and Foreign Com-
merce.) (3)

§ 2.14 A Member who had re-
fused to support the Presi-
dential nominee of his party
was reduced in committee se-
niority by his party in the
91st Congress when his name
was placed at the bottom of a
list of members of his party
elected to one of the stand-
ing committees.
On Jan. 29, 1969,(4) the House

adopted a resolution electing
Members to the standing Com-
mittee on Agriculture. The name
of Mr. John R. Rarick, of Lou-
isiana, was placed at the bottom
of the list, pursuant to the deter-
mination of the Democratic Cau-
cus to punish him for refusing to
support the Presidential nominee
of the Democratic Party. Under
the listing of the resolution, he be-
came the lowest ranking majority
member of the Committee on Ag-
riculture.

§ 2.15 On one occasion, the
Committee on Committees
left a vacancy on a standing
committee pending further
consideration of the com-
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5. 113 CONG. REC. 1086, 90th Cong. 1st
Sess.

6. See § 2. 13, Supra.
7. 113 CONG. REC. 1087, 90th Cong. 1st

Sess.

8. 111 CONG. REC. 992, 89th Cong. 1st
Sess.

9. See § 2.13, supra.
See also the remarks of Senator

Strom Thurmond (S.C.) on Jan. 15,

mittee assignments and se-
niority of a Member whose
party had stripped him of
committee seniority in the
preceding Congress.
On Jan. 23, 1967,(5) the Com-

mittee on Committees reported to
the House a resolution leaving a
vacancy on the Committee on
Interstate and Foreign Commerce
because of the undetermined sta-
tus of Mr. John Bell Williams, of
Mississippi, who had, in the pre-
vious Congress, been stripped of
his committee seniority and as-
signed to the last majority posi-
tion on said committee.(6)

§ 2.16 In one instance a Mem-
ber requested the Committee
on Committees to refrain
from assigning him to any
House committees pending a
determination by his party
caucus of his committee se-
niority.
On Jan. 23, 1967,(7) there was

included in the Record a letter
from Mr. John Bell Williams, of
Mississippi, to the Chairman of
the Democratic Committee on
Committees, requesting such com-
mittee to postpone assigning him

to any House committees pending
a determination by the Demo-
cratic Caucus of his seniority sta-
tus.

Parliamentarian’s Note: Mr.
Williams had been stripped of his
committee seniority during the
89th Congress and as of Jan. 23,
1967, his committee seniority in
the 90th Congress had not yet
been acted upon by the Demo-
cratic Caucus.

Effect of Change in Party Af-
filiation

§ 2.17 A Member who was
stripped of committee senior-
ity by his party caucus re-
signed from Congress, joined
the opposition party, was re-
elected to Congress, and was
elected to the same com-
mittee.
On Jan. 21, 1965,(8) Mr. Albert

W. Watson, of South Carolina,
was elected to the next-to-last po-
sition in rank on the Committee
on Interstate and Foreign Com-
merce. Mr. Watson had been de-
moted in committee seniority by
the House Democratic Caucus be-
cause of his support of the Repub-
lican Presidential candidate.(9)
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1965, 111 CONG. REC. 758, 759, 89th
Cong. 1st Sess., explaining the cir-
cumstances under which Mr. Watson
was stripped of his seniority.

10. 111 CONG. REC. 1452, 89th Cong. 1st
Sess.

11. 111 CONG. REC. 13774, 89th Cong.
1st Sess.

12. 111 CONG. REC. 14501, 89th Cong.
1st Sess.

13. 110 CONG. REC. 22369, 88th Cong.
2d Sess.

14. 116 CONG. REC. 25635 91st Cong. 2d
Sess.

On Jan. 28, 1965,(10) Mr. Wat-
son resigned his congressional
seat, to become effective Feb. 1,
1965.

Mr. Watson joined the Repub-
lican Party and was re-elected to
the Congress as a Republican; he
took the oath of office on June 16,
1965.(11)

On June 23, 1965,(12) Mr. Wat-
son was elected to the Committee
on Interstate and Foreign Com-
merce on the recommendation of
the Republican Conference.

§ 2.18 A change in party affili-
ation by a Senator might ne-
cessitate a change in party
ratios on certain committees
and a loss of seats on some
committees for the other
party.
On Sept. 17, 1964,(13) Majority

Leader Michael J. Mansfield, of
Montana, announced that the
change in party affiliation, from
the majority party to the minority

party, by Senator Strom Thur-
mond, of South Carolina, might
require a change in party mem-
bership ratios on certain commit-
tees, since ratios on Senate com-
mittees reflect the relative mem-
bership of the two parties in the
Senate as a whole. Senator Mans-
field stated that it would appear
that the Republicans would be en-
titled to an additional seat on
each of the two committees on
which Senator Thurmond had for-
merly sat and that the Democrats
would lose those seats on those
committees.

Seniority as Affecting Floor
Recognition

§ 2.19 The order of recognition
to offer amendments is with-
in the discretion of the
Chair, but precedent indi-
cates that he should recog-
nize members of the com-
mittee handling the pending
bill in the order of their com-
mittee seniority.
On July 23, 1970,(14) Chairman

Chet Holifield, of California,
ruled, in answer to a parliamen-
tary inquiry, that he would recog-
nize members of a committee han-
dling a pending bill to offer
amendments in the order of their
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15. For full discussion of priorities of
recognition, see Ch. 29, infra.

16. The Member of longest consecutive
service is now the ‘‘Dean’’ of the
House (113 CONG. REC. 14, 90th
Cong. 1st Sess., Jan. 10, 1967; 115
CONG. REC. 15, 91st Cong. 1st Sess.,
Jan. 3, 1969), although he has some-
times been termed the ‘‘Father’’ of
the House (2 Hinds’ Precedents
§ 1140; 6 Cannon’s Precedents § 6).

While the Member with longest
consecutive service has usually ad-
ministered the oath to the Speaker
in past Congresses, the practice has
not always been followed (6 Cannon’s
Precedents § 6).

17. 113 CONG. REC. 14, 90th Cong. 1st
Sess., Jan. 10, 1967. As of the con-
vening of the 92d Congress, Mr.
Celler had amassed service in 24
consecutive Congresses. Biographical
Directory of the American Congress
1774–1971, S. DOC. NO. 92–8, 92d
Cong. 1st Sess. (1971).

18. 115 CONG. REC. 15, 91st Cong. 1st
Sess., Jan. 3, 1969.

19. 117 CONG. REC. 13, 92d Cong. 1st
Sess., Jan. 21, 1971. As of the begin-
ning of the 92d Congress, Mr. Pat-
man had served for 21 consecutive
Congresses. Biographical Directory
of the American Congress 1774–1971,
S. DOC. NO. 92–8, 92d Cong. 1st
Sess. (1971).

20. 115 CONG. REC. 16795, 91st Cong.
1st Sess.

seniority. He stated that the order
in which amendments may be of-
fered to a pending paragraph
(open to amendment at any point)
is not determined by the sequence
of lines to which the amendments
may relate, but by the committee
rank of those seeking recogni-
tion.(15)

Seniority Considerations and
Ceremonial Functions

§ 2.20 The Member of the
House with longest consecu-
tive service customarily ad-
ministers the oath to the
Speaker at the convening of
a new Congress.(16)

At the convening of the 90th
Congress the Member with the
longest consecutive service in the
House, Mr. Emanuel Celler, of

New York, administered the oath
to the newly-elected Speaker.(17)

Mr. Celler likewise administered
the oath to the Speaker at the
opening of the 91st Congress.(18)

When Mr. Celler was absent on
the opening day of the 92d Con-
gress, Wright Patman, of Texas,
the Member second to him in con-
secutive service, administered the
oath to the Speaker.(19)

§ 2.21 The announcement of
the death of a sitting Mem-
ber is normally the preroga-
tive of the senior Member of
the deceased’s state party
delegation in the House.
On June 23, 1969,(20) Mr. Silvio

O. Conte, of Massachusetts, the
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1. 115 CONG. REC. 24634, 91st Cong.
1st Sess.

2. 115 CONG. REC. 16800, 16801, 91st
Cong. 1st Sess.

3. For other instances where House fu-
neral delegations were listed in

order of congressional seniority, see
115 CONG. REC. 24695, 91st Cong.
1st Sess., Sept. 8, 1969; 116 CONG.
REC. 25866, 91st Cong. 2d Sess.,
July 27, 1970; 116 CONG. REC.
43770, 91st Cong. 2d Sess., Dec. 29,
1970.

4. 102 CONG. REC. 3815, 84th Cong. 2d
Sess.

5. The precedents cited by Senator
Morse occurred during the 42d Con-
gress, where Senator Charles Sum-
ner (Mass.) was dropped as Chair-
man of the Committee on Foreign
Relations, during the 68th Congress
where Senator Albert B. Cummins
(Iowa) was dropped as Chairman of
the Committee on Interstate Com-
merce and during the 69th Congress,

senior member of the Republican
party state delegation from Mas-
sachusetts, arose to announce to
the House the death of Mr. Wil-
liam H. Bates, a Republican from
Massachusetts.

Similarly, the death of Senate
Minority Leader, Everett M. Dirk-
sen, of Illinois. was announced to
the House by the senior member
of his party in his state’s House
delegation, Mr. Leslie C. Arends,
of Illinois, on Sept. 8, 1969.(1)

§ 2.22 When the Speaker ap-
points a funeral delegation
for a deceased Member, he
lists, following the state dele-
gation, other appointed
Members in the order of
their seniority.
On June 23, 1969,(2) Speaker

John W. McCormack, of Massa-
chusetts, announced his appoint-
ments to the funeral delegation
for the funeral of a deceased
Member of the House. After list-
ing the names of the Members
from the same state as the de-
ceased Member, the Speaker list-
ed the names of 45 other Mem-
bers of the House, listed in order
of their congressional seniority.(3)

Senate Practice

§ 2.23 In the Senate, preroga-
tive according to seniority
practice is a custom, not a
rule, and is not always fol-
lowed.
On Mar. 2, 1956,(4) Senator

Wayne L. Morse, of Oregon, in op-
posing the appointment of a sen-
ior Senator to the chairmanship of
the Senate Judiciary Committee,
stated that the seniority practice
in the Senate is a customary tra-
dition but is not a rule. Senator
Morse listed three important
precedents in the Senate where
the Senate did not elevate to the
chairmanship of a committee the
next Senator in line in order of se-
niority.(5)
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when Senator Edwin F. Ladd (N.D.)
was not designated to the chairman-
ship of the Committee on Public
Lands and Surveys, to which he had
seniority under the traditional prac-
tice.

6. 101 CONG. REC. 1930, 1931, 84th
Cong. 1st Sess.

7. Mr. Bridges stated he requested the
alteration of seniority ‘‘because last
year he [Senator Saltonstall] served
as Chairman of the Armed Services
Committee, and did a very able job
in that capacity; and I desire to show
him the courtesy of letting him be a
rung higher on the ladder, so to
speak, temporarily. . . .’’ Id. at p.
1931.

8. 103 CONG. REC. 835, 85th Cong. 1st
Sess.

9. For general discussion of the status
of Delegates, see 1 Hinds’ Precedents
§§ 400, 421, 473; 6 Cannon’s Prece-
dents §§ 240, 243.

In early Congresses, Delegates
were construed only as business
agents of chattels belonging to the
United States, without policymaking
power (1 Hinds’ Precedents § 473),
and the statutes providing for Dele-
gates called for them to be elected to
‘‘serve’’ (i.e., act of July 13, 1787, 1
Stat. 52, § 12), not to ‘‘represent’’,
which is the language in later stat-
utes (48 USC § 1711 [Guam and Vir-
gin Islands]; Pub. L. No. 91–405, 84
Stat. 852, § 202(a), Sept. 22, 1970
[District of Columbia]). The provision
relating to the Resident Commis-
sioner from Puerto Rico, 48 USC
§ 891, does not define his function
and does not explicitly provide for
his participation in the House of
Representatives.

§ 2.24 The Senate may, by
unanimous consent, ex-
change the committee senior-
ity of two Senators pursuant
to a request by one of them.
On Feb. 23, 1955,(6) Senator

Styles Bridges, of New Hamp-
shire, asked and obtained unani-
mous consent that his position as
ranking minority member of the
Senate Armed Services Committee
be exchanged for that of Senator
Everett Saltonstall, of Massachu-
setts, the next ranking minority
member of that committee, for the
duration of the 84th Congress,
with the understanding that that
arrangement was temporary in
nature, and that at the expiration
of the 84th Congress he would re-
sume his seniority rights.(7)

In the succeeding Congress, on
Jan. 22, 1957,(8) Senator Bridges

reiterated that request for the du-
ration of the 85th Congress.

It was so ordered by the Senate.

§ 3. Status of Delegates
and Resident Commis-
sioner

Delegates and Resident Com-
missioners are those statutory of-
ficers who represent in the House
the constituencies of territories
and properties owned by the
United States but not admitted to
statehood.(9) Although the persons
holding those offices have many of
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10. As to jurisdiction over the District of
Columbia, U.S. Const. art. I, § 8,
clause 17, grants exclusive legisla-
tion over the seat of government to
the Congress.

11. See 1 Hinds’ Precedents §§ 400, 421,
473.

A territory or district must be or-
ganized by law before the House will
admit a representative Delegate (1
Hinds’ Precedents §§ 405, 407, 411,
412).

12. 1 Stat. 52, § 12.
13. In the early history of Congress, Del-

egates were allowed to vote on com-

mittees to which assigned (1 Hinds’
Precedents § 1300). They lost the
right in the latter half of the 1800’s
(1 Hinds’ Precedents § 1301) but
have regained the right under cur-
rent House rules. (See § 3.10, infra.)

14. Act of Apr. 12, 1900, 31 Stat. 86, Ch.
191 (Puerto Rico), now codified as 48
USC § 891

15. 2 Cannon’s Precedents §§ 244–246.
16. Rule XII clause 1, House Rules and

Manual § 740 and note thereto, § 741
(1973).

17. See 1 Hinds’ Precedents § 400. For a
recent attempt to provide for non-
voting Delegates in the Senate, see
amendment offered to H.R. 8787 (bill
to create Delegate positions for
Guam and the Virgin Islands) at 118
CONG. REC. 24, 92d Cong. 2d Sess.,
Jan. 18, 1972.

18. Delegates have been authorized by
the following laws: Act of July 13,
1787, 1 Stat. 52 (Northwest terri-

the attributes of House member-
ship, they are not actual Members
of the House, since the Constitu-
tion provides only for Members or
representatives of states duly ad-
mitted into the Union. The Con-
stitution is silent on representa-
tion of territories and other prop-
erties belonging to the United
States, although article IV, section
3, clause 2, grants exclusive sov-
ereignty to the United States over
such lands.(10)

The offices of Delegate and
Resident Commissioner are cre-
ated, defined, and limited by stat-
ute.(11) The first such statute was
adopted on July 13, 1787, author-
izing the election of a Delegate to
Congress from the territory north-
west of the Ohio River.(12) The act
allowed that Delegate to have a
seat in Congress, with the right of
debating, but not of voting, on the
floor of the House.(13) The statute

creating the office of Resident
Commissioner did not provide for
a seat in the House.(14) In suc-
ceeding Congresses, the Resident
Commissioner was given debating
and floor rights,(15) and now holds
the same powers and privileges in
committees as other Members.(16)

Although the issue has been
discussed, Congress has never
provided for a Delegate or Resi-
dent Commissioner to represent
his constituency in the Senate.(17)

There is a long list of statutes
dating from 1787 providing for
Delegates to Congress from var-
ious regions and territories.(18)
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tory); Act of May 26, 1790, 1 Stat.
123, Ch. 14 (territory south of Ohio);
Act of Jan. 9, 1808, 2 Stat. 455, § 3
(Mississippi territory); Act of Feb.
27, 1809, 2 Stat. 525, Ch. 19 (Indi-
ana territory); Act of June 4, 1812, 2
Stat. 745, § 9 (Missouri territory);
Act of Mar. 3, 1817, 3 Stat. 363, Ch.
42 (Delegates in all the territories);
Act of Mar. 3, 1817, 3 Stat. 373, § 4
(Alabama territory); Act of Feb. 16,
1819, 3 Stat. 482, Ch. 22 (Michigan
territory); Act of Mar. 2, 1819, 3
Stat. 495, § 12 (Arkansas territory);
Acts of Mar. 30, 1822, 3 Stat. 659,
§ 14, and Mar. 3, 1823, 3 Stat. 754,
§ 15 (Florida territory); Act of Apr.
20, 1836, 5 Stat. 15, § 14 (Wisconsin
territory); Act of June 12, 1838, 5
Stat. 240, § 14 (Iowa territory); Act of
Aug. 14, 1848, 9 Stat. 329, § 16 (Or-
egon territory); Act of Mar. 3, 1849,
9 Stat. 408, § 14 (Minnesota terri-
tory); Act of Sept. 9, 1850, 9 Stat.
451, § 14 (New Mexico territory); Act
of Sept. 9, 1850, 9 Stat. 457, § 13
(Utah territory); Act of Mar. 2, 1853,
10 Stat. 178, § 14 (Washington terri-
tory); Act of May 30, 1854, 10 Stat.
282, § 14 and 10 Stat. 289, § 32 (Ne-
braska and Kansas territories); Act
of Feb. 28, 1861, 12 Stat. 176, § 13
(Colorado territory); Act of Mar. 2,
1861, 12 Stat. 214, § 13 (Nevada ter-
ritory); Act of Mar. 2, 1861, 12 Stat.
243, § 13 (Dakota territory); Act of
Mar. 3, 1863, 12 Stat. 813, § 13
(Idaho territory); Act of May 26,
1864, 13 Stat. 91, § 13 (Montana ter-
ritory); Act of July 25, 1868, 15 Stat.
182, § 13 (Wyoming territory); Act of
Feb. 21, 1871, 16 Stat. 426, § 34
(District of Columbia—repealed in
1874); Act of May 2, 1890, 26 Stat.

89, § 16 (Oklahoma territory); Act of
Apr. 30, 1900, 31 Stat. 158, § 85 (Ha-
waii); Act of May 7, 1906, 34 Stat.
169–175 (Alaska); Act of Sept. 22,
1970, Pub. L. No. 91–405, 84 Stat.
852 (District of Columbia); Act of
Apr. 10, 1972, Pub. L. No. 92–271,
86 Stat. 118 (Guam and Virgin Is-
lands).

Resident Commissioners have
been created by the following laws:
Act of Apr. 12, 1900, 31 Stat. 86, Ch.
191 (Puerto Rico); Act of Aug. 29,
1916, 39 Stat. 552, Ch. 416 (Phil-
ippine Islands).

19. Puerto Rico remains represented by
a Resident Commissioner (48 USC
§ 891). The office of Resident Com-
missioner from the Philippines was
eliminated upon a grant of independ-
ence from the United States (see
§ 3.3, infra).

20. The insular possessions of Puerto
Rico, Guam, and the Virgin Islands,

The granting to a territory of Del-
egate representation has up to the
present preceded the admission of
such territory as a state into the
Union. On the other hand, those
properties of the United States
which have been granted rep-
resentation by a Resident Com-
missioner have not become
states.(19) The question has arisen
whether a territory or other prop-
erty is entitled to a Delegate or to
a Resident Commissioner. It has
been stated that an incorporated
territory, prepared to meet the
qualifications for statehood, was
entitled to a Delegate in Congress,
and that unincorporated prop-
erty,(20) not generally con-
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have been held to be unincorporated
territories (Smith v Government of
the Virgin Islands, 375 F2d 714 [3d
Cir. 1967]) to which the basic ‘‘fun-
damental principles’’ of the Constitu-
tion are applicable. Soto v U.S., 273
F 628 (3d Cir. 1921); Government of
the Virgin Islands v Rijos, 285 F
Supp 126 (D. Virgin Islands 1968).

1. See the remarks of Mr. John C.
Spooner (Wisc.), Apr. 2, 1900, 33
CONG. REC. 3632, 56th Cong. 1st
Sess., maintaining that Puerto Rico
was granted only a Resident Com-
missioner because of resistance to its
becoming a state.

See also the more recent remarks
of John L. McMillan (S.C.), Chair-
man of the District of Columbia
Committee, on Aug. 10, 1970, 116
CONG. REC. 28061, 91st Cong. 2d
Sess., objecting to the granting of a
Delegate to the District of Columbia
on the grounds that the grant was
without legal precedent, since: 1.
Delegates were intended to be in-
terim representatives from terri-
tories which were to become states;
2. Representation from lands under
the exclusive jurisdiction of the
United States and not intended for
statehood were granted Resident
Commissioners; 3. The District is
under the sole jurisdiction of the
United States, was never intended to
be a state, and should have been
granted only a Resident Commis-
sioner.

2. See Rule XII, House Rules and Man-
ual § 740 and note thereto, § 741
(1973).

3. See Smith v Government of the Vir-
gin Islands, 375 F2d 714 (3d Cir.
1967); Government of the Virgin Is-
lands v Rijos, 285 F Supp 126 (D.
Virgin Islands 1968).

4. For creation of the D.C. Delegate po-
sition, see § 3.1 infra.

templated for statehood, would be
entitled to a Resident Commis-
sioner.(1)

There is no practical distinction
between the rights, privileges, and

entitlements of the Delegate and
the Resident Commissioner.(2) In
1972, Congress granted to Guam
and the Virgin Islands, considered
unincorporated property of the
United States,(3) the right to Dele-
gates. Congress provided in the
91st Congress for a nonvoting Del-
egate to Congress from the Dis-
trict of Columbia,(4) which was
characterized not as a territory or
property belonging to the United
States, but as the seat of govern-
ment. The special status of the
seat of government is indicated by
article I, section 8, clause 17, of
the Constitution, granting ‘‘exclu-
sive legislation’’ in the Congress
over the seat of government, and
by the fact that the ratification of
the 23d amendment to the Con-
stitution was necessary in order to
grant representation in the elec-
toral college to the District of Co-
lumbia.

Since 1936, several offices of
Delegate have been created and
some eliminated. The Delegates
from Alaska and from Hawaii
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5. See §§ 3.4, 3.5, infra.
6. See § 3.3, infra.
7. See § 3.2, infra.
8. See 1 Hinds’ Precedents §§ 400, 421,

423, 469, 470, 473.
It has been held that the Judiciary

has no authority to pass on the
qualifications of a territorial Dele-
gate. Sevilla v Elizalde, 112 F2d 29
(D.C. Cir. 1940).

9. 1 Hinds’ Precedents §§ 421, 423
(qualifications similar to those of
Members, on public policy grounds).
Contra, 1 Hinds’ Precedents § 473
(Delegate excluded on basis of crime
of polygamy, on grounds his office

was not a constitutional one, and
Congress could provide for qualifica-
tions other than those for Members
in the Constitution).

No House precedents appear on
the extension to Delegates of the im-
munities from arrest and from being
questioned in another place to Dele-
gates. See, however, Doty v Strong, 1
Pinn. 84 (Wise. 1840), where the ter-
ritorial Supreme Court held the
privilege from arrest applicable to
Delegates.

15 Op. Att’y Gen. 281 (1877) de-
clared that a Delegate, like a Mem-
ber, was affected by the prohibition
against holding incompatible offices,
but that he could hold such an office
until sworn in as a Delegate.

10. See 48 USC § 1711 (Guam and Vir-
gin Islands Delegates), requiring age
of at least 25 years at election, min-
imum of seven years’ citizenship at
election, and inhabitancy in the ter-
ritory, and prohibiting simultaneous
candidacy for another office. Pub. L.
No. 91–405, 84 Stat. 852, § 202(b)
(District of Columbia Delegate) re-
quires a candidate to be a qualified
elector, at least 25 years of age, and
at least a three-year resident, and
prohibits the holding of another paid
public office.

The qualifications for the Resident
Commissioner are United States citi-
zenship, age of at least 25 years, and
fluency in the English language 48
USC § 892.

were both eliminated upon the ad-
mission of those territories as
states into the Union.(5) The office
of Resident Commissioner from
the Philippines was discontinued
upon the granting of independ-
ence to the Philippines by the
United States.(6) The most recent
change in the number of Dele-
gates was occasioned by the adop-
tion of an act creating new offices
of the Delegate from Guam and
the Delegate from the Virgin Is-
lands.(7)

In early Congresses, there oc-
curred lengthy debate on the
qualifications, disqualifications,
and privileges of the Delegates
and Resident Commissioners.(8)

The principle was established that
the Delegates and Resident Com-
missioners should meet the quali-
fications laid down in the Con-
stitution for Members.(9)

The most recent acts creating
offices of Delegates contain within
their provisions explicit qualifica-
tions similar to those constitu-
tionally defined for Members.(10)
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11. Act of Sept. 22, 1970, Pub. L. No.
91–405, 84 Stat. 852, § 202(a).

12. 48 USC § 1715.
13. See 2 Hinds’ Precedents § 1301.
14. 2 Hinds’ Precedents § 1300; 6 Can-

non’s Precedents § 243 (committee
report denying committee vote to
Delegate since he held no legislative
power).

15. House Rules and Manual § 740
(1973).

16. See §§ 3.9, 3.10, infra.

17. See § 3.10, infra.
18. See § 3.11, infra (announcement of

majority party policy extending full
voting and seniority rights in com-
mittee to the Delegates and Resident
Commissioner).

19. For the parliamentary rights of the
Delegate and Resident Commis-
sioner, see House Rules and Manual
§ 741 (note to Rule XII) (1973). See
also § 3.6 (introducing bills) and § 3.7
(objection to consideration of bill),
infra.

20. 48 USC § 1715 (Guam and Virgin Is-
lands); Pub. L. No. 91–405, 84 Stat.
852, § 204(a) (District of Columbia
Delegate); 2 USC § 31 (comprehen-
sive provision for Delegates, Resi-
dent Commissioner, Senators, and
Representatives).

See § 4, infra, for the salaries of
Members and Delegates, § 6, infra,
for travel allowances, and § 8, infra,

The Delegate from the District of
Columbia is entitled to all the
privileges granted a Member
under article I, section 6, of the
Constitution.(11) The Delegates
from Guam and the Virgin Islands
are entitled to those privileges
and immunities which are grant-
ed, or may be granted, to the Resi-
dent Commissioner from Puerto
Rico under House rules.(12)

In early Congresses, Delegates
and Resident Commissioners were
entitled to vote in the committees
to which they were assigned.(13)

The practice was then discon-
tinued for a substantial period of
time.(14) In the 92d and 93d Con-
gresses, however, Rule XII of the
standing rules, relating to Dele-
gates and Resident Commis-
sioners,(15) was amended to extend
to Delegates and Resident Com-
missioners all the powers in com-
mittee held by constitutional
Members of the House.(16) The
changes in the rule provided for

the Delegates and Resident Com-
missioners to be elected to com-
mittees rather than assigned (al-
though the D.C. Delegate is per-
manently assigned to serve on the
District of Columbia Com-
mittee).(17) The current powers of
Delegates and Resident Commis-
sioners include the right to vote in
committee and the accrual of com-
mittee seniority.(18)

On the floor of the House, Dele-
gates and Resident Commis-
sioners may debate, make mo-
tions, and raise points of order.(19)

They are entitled to the same sal-
ary and some of the allowances of
Members.(20) They are subject to
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for personnel, office, and supply al-
lowances.

1. See § 3.8, infra.
2. See Ch. 2, supra.
3. 48 USC § 891.
4. 48 USC § 1712 (Guam and Virgin Is-

lands); Act of Sept. 22, 1970, Pub. L.
No. 91–405, 84 Stat. 852, § 202(a)
(D.C. Delegate).

5. 116 CONG. REC. 28054, 91st Cong. 2d
Sess.

the same code of conduct and may
be disciplined by the House.(1) The
rights of Delegates-elect are simi-
lar to those of Members-elect, and
their credentials must be trans-
mitted to the House in the same
manner. The main distinction at
organization is that although Del-
egates and Resident Commis-
sioners must submit credentials
and must be administered the
oath, their names are not included
on the (Clerk’s roll to establish a
quorum or to vote for a Speaker.(2)

A further distinction is that the
Resident Commissioner is elected
for a term of four years by stat-
ute,(3) as opposed to the constitu-
tional term of two years applica-
ble to Members and the statutory
term of two years applicable to
Delegates.(4)

�

Establishment of Office of Del-
egate

§ 3.1 Congress created by law
in 1970 the office of Delegate
from the District of Colum-

bia to the House of Rep-
resentatives.
On Aug. 10, 1970,(5) the House

considered a bill reported from the
Committee on the District of Co-
lumbia establishing a Study Com-
mission on the District of Colum-
bia Government and providing for
a nonvoting Delegate from the
District to the House of Rep-
resentatives. The section relating
to the Delegate reads as follows:

Sec. 202(a) The people of the District
of Columbia shall be represented in
the House of Representatives by a Del-
egate, to be known as the ‘‘Delegate to
the House of Representatives from the
District of Columbia’’, who shall be
elected by the voters of the District of
Columbia in accordance with the Dis-
trict of Columbia Election Act. The
Delegate shall have a seat in the
House of Representatives, with the
right of debate, but not of voting, shall
have all the privileges granted a Rep-
resentative by section 6 of Article I of
the Constitution, and shall be subject
to the same restrictions and regula-
tions as are imposed by law or rules on
Representatives. The Delegate shall be
elected to serve during each Congress.

(b) No individual may hold the office
of Delegate to the House of Represent-
atives from the District of Columbia
unless on the date of his election—

(1) he is a qualified elector (as that
term is defined in section 2(2) of the
District of Columbia Election Act) of
the District of Columbia;
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6. 116 CONG. REC. 28062, 91st Cong. 2d
Sess. See at p. 28061 the remarks on
the same day of John L. McMillan
(S.C.), Chairman of the Committee
on the District of Columbia, main-
taining that the District should re-
ceive a Resident Commissioner rath-
er than a Delegate.

7. 116 CONG. REC. 31040, 91st Cong. 2d
Sess.

The bill became Pub. L. No. 91–
405, 84 Stat. 852, when the Presi-
dent approved it on Sept. 22, 1970.
See the Presidential message to Con-
gress on Sept. 28, 1970, 116 CONG.
REC. 33865, 91st Cong. 2d Sess.

8. Pub. L. No. 92–271, 86 Stat. 118,
codified as 48 USC §§ 1711–1715.

The bill (H.R. 8787) passed the
House on Jan. 18, 1972, and was re-
ported from the Committee on Inte-
rior and Insular Affairs. 118 CONG.
REC. 12–29, 92d Cong. 2d Sess.

9. Pub. L. No. 92–271, 86 Stat. 118,
§§ 2–5.

A proposal had been made and re-
jected, for lack of precedent, for
Guam and the Virgin Islands to pay
the costs of maintaining Delegates in
Congress. 118 CONG. REC. 25–28,
92d Cong. 2d Sess., Jan. 18, 1972.

10. 118 CONG. REC. 13–15, 92d Cong. 2d
Sess., Jan. 18, 1972. See also the re-
marks of Mr. Don H. Clausen
(Calif.), id. at p. 21.

(2) he is at least twenty-five years of
age;

(3) he holds no other paid public of-
fice; and

(4) he has resided in the District of
Columbia continuously since the begin-
ning of the three-year period ending on
such date. He shall forfeit his office
upon failure to maintain the qualifica-
tions required by this subsection.

The House passed the bill on
the same day.(6) The Senate
passed the bill on Sept. 9, 1970.(7)

§ 3.2 In 1972 the Congress pro-
vided for nonvoting Dele-
gates to the House from the
unincorporated territories of
Guam and the Virgin Islands.
On Apr. 10, 1972, there was

signed into law a bill granting
nonvoting Delegate representation
in the House from both Guam and
the Virgin Islands.(8) The bill pro-

vided for a term of two years for
those Delegates, laid down quali-
fications, and accorded them all
the privileges that were or might
be afforded them under the rules
of the House.(9)

The Chairman of the committee
handling the bill, the Committee
on Interior and Insular Affairs,
Wayne N. Aspinall, of Colorado,
indicated that there was no legis-
lative intent that the bill be con-
sidered as a prelude to statehood
for either Guam or the Virgin Is-
lands.(10)

Elimination of Office of Dele-
gate or Resident Commis-
sioner

§ 3.3 The office of Resident
Commissioner from the Phil-
ippine Islands to the House
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11. 48 USC § 1091, Aug. 29, 1916, Ch.
416, § 20, 39 Stat. 552; June 5, 1934,
Ch. 390, § 4, 48 Stat. 879.

12. 22 USC § 1394, 48 Stat. 463, Ch. 84,
§ 10.

13. Proclamation No. 2695, set out as
notes following 22 USCA § 1394.

14. 92 CONG. REC. 8167, 79th Cong. 2d
Sess.

15. 48 USC § 131 (May 7, 1906, Ch.
2083, § 1, 34 Stat. 169). The Dele-
gate’s term of office was provided for
in 48 USC § 132 and his salary and
allowances provided for in 48 USC
§ 134.

16. Pub. L. No. 85–508, July 7, 1958, 72
Stat. 339, § 8(c).

17. For the text of Pub. L. No. 85–508
and of the President’s Proclamation
No. 3269 and other materials relat-
ing to Alaska statehood, see the
notes preceding 48 USCA § 21.

of Representatives was elimi-
nated in 1946 upon the rec-
ognition by the United States
of the independence of the
Philippines.
Between 1916 and 1946, provi-

sion was made for the appoint-
ment and qualifications of a Resi-
dent Commissioner to the House
of Representatives from the Phil-
ippine Islands.(11) However, on
Mar. 24, 1934, Congress provided
by law for the recognition of Phil-
ippine independence and with-
drawal of American sov-
ereignty.(12) That law provided for
a Presidential proclamation to ef-
fectuate the surrender of all rights
of sovereignty of the United
States over the Philippines on a
date following the expiration of a
period of 10 years from the date of
the inauguration of the new gov-
ernment under the Philippine
(Constitution provided for in the
law. The Presidential proclama-
tion declaring Philippine inde-
pendence was signed on July 4,
1946.(13)

On July 2, 1946,(14) the House
granted unanimous consent that

Speaker Sam Rayburn, of Texas,
send an appropriate message to
the President and the people of
the Republic of the Philippines ex-
tending the congratulations of the
House of Representatives on their
independence.

§ 3.4 The office of Delegate
from Alaska to the House of
Representatives was elimi-
nated in 1959 when Alaska
was admitted to statehood.
From 1906 to 1959, the United

States Code provided for a Dele-
gate from the Territory of Alaska
to represent that territory in the
House of Representatives.(15) On
July 7, 1958, Alaska was declared
by law to be a State of the United
States of America. The law pro-
vided for the President to issue a
proclamation to effectuate the ad-
mission of Alaska into the
Union.(16) His proclamation was
issued on Jan. 3, 1959,(17) and the
names of Members-elect from the
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18. 105 CONG. REC. 11, 86th Cong. 1st
Sess.

19. 48 USC § 651, Apr. 30, 1900, 31 Stat.
158, Ch. 339, 85.

20. Pub. L. No. 86–3, 73 Stat. 4, § 7(c).
1. Proclamation No. 3309. The procla-

mation, Pub. L. No. 86–3, and other
materials relating to Hawaii’s state-
hood are set out as notes preceding
48 USCA § 491.

2. 105 CONG. REC. 16799, 86th Cong.
1st Sess. A scroll praising former

Delegate John A. Byrns (Hawaii) for
his role in achieving Hawaii state-
hood was placed in the Speaker’s
lobby for the signature of Members.
105 CONG. REC. 11588, 86th Cong.
1st Sess., June 23, 1959. A private
bill introduced by Delegate Byrns be-
fore the admission of Hawaii as a
state was considered and passed by
the House after the admission of Ha-
waii on May 3, 1960. 106 CONG. REC.
9246, 86th Cong. 2d Sess.

3. 99 CONG. REC. 29, 83d Cong. 1st
Sess.

4. 115 CONG. REC. 28801, 91st Cong.
1st Sess.

State of Alaska were called for the
first time on the Clerk’s roll at the
convening of the 86th Congress on
Jan. 7, 1959.(18)

§ 3.5 The office of Delegate
from the Territory of Hawaii
to the House of Representa-
tives was eliminated in 1959
when Hawaii was admitted
as a State.
From 1900 until 1959, the law

provided for a Delegate to the
House of Representatives from the
Territory of Hawaii.(19) On Mar.
18, 1959, a law was enacted
granting statehood to Hawaii and
providing for the issuance of a
Presidential proclamation to effec-
tuate the admission of Hawaii
into the Union.(20) On Aug. 21,
1959, Hawaii was officially admit-
ted into the Union pursuant to
the issuance of a Presidential
proclamation.(1)

The first Representative from
the State of Hawaii appeared to
take the oath of office in the 86th
Congress on Aug. 24, 1959.(2)

Floor Privileges; Introducing
or Objecting to Bills

§ 3.6 The House granted unani-
mous consent that a Delegate
be permitted to introduce
bills notwithstanding his ab-
sence from the House.
On Jan. 3, 1953,(3) the House

granted unanimous consent to a
request that the Delegate from
Hawaii, Joseph R. Farrington, un-
avoidably absent due to a family
death, be permitted to introduce
bills despite his absence.

§ 3.7 The Resident Commis-
sioner objected to the consid-
eration of a private bill,
thereby causing its recom-
mittal.
On Oct. 7, 1969,(4) Speaker John

W. McCormack, of Massachusetts,
ordered a private bill recommitted
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5. 117 CONG. REC. 15, 92d Cong. 1st
Sess.

6. House Rules and Manual § 919
(1973).

7. House Rules and Manual § 641–646
(1973).

8. House Rules and Manual § 648
(1973).

9. House Rules and Manual § 939
(1973).

10. 117 CONG. REC. 144, 92d Cong. 1st
Sess.

11. 118 CONG. REC. 36013–23, 92d Cong.
2d Sess.

12. 117 CONG. REC. 144, 92d Cong. 1st
Sess.

to the Committee on the Judiciary
after recognizing Mr. Harold R.
Gross, of Iowa, and Jorge L. Cor-
dova, Resident Commissioner,
Puerto Rico, for objections to the
bill’s consideration.

§ 3.8 In the 92d Congress, all
Delegates were admitted to
the floor, extended the serv-
ices of the Clerk and Ser-
geant at Arms, and brought
under the Code of Conduct
by amendments to the House
rules.
On Jan. 21, 1971, the opening

day of the 92d Congress,(5) there
was offered by William M.
Colmer, of Mississippi, Chairman
of the Committee on Rules, House
Resolution 5, to amend the House
rules to reflect the creation of the
office of Delegate from the District
of Columbia. One amendment ex-
tended the privileges of the House
floor to the Delegate under Rule
XXXII.(6) Other amendments in-
cluded the Delegate within the
class of persons entitled to the
services of the Clerk under Rule
III clause 3,(7) and to the services
of the Sergeant at Arms under

Rule IV clause 1.(8) The last
amendment brought the Delegate
within the definition of ‘‘Members’’
affected by the Code of Conduct of
Rule XLIII.(9)

The House adopted House Reso-
lution 5 on Jan. 22, 1971.(10)

Later in the 92d Congress, on
Oct. 13, 1972,(11) the House
amended the House rules to re-
flect the grant to Guam and the
Virgin Islands of Delegate posi-
tions by the passage of House
Resolution 1153. The resolution
extended to all Delegates the right
of admission to the floor, the serv-
ices of the Clerk and Sergeant at
Arms, and brought them within
the scope of the Code of Conduct.

Committee Membership

§ 3.9 In the 92d and 93d Con-
gresses, the House amended
its rules to provide for the
election, rather than the as-
signment, of the Resident
Commissioner and Delegates
to standing committees.
On Jan. 21, 1971, the opening

day of the 92d Congress,(12) Wil-
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13. House Rules and Manual § 740
(1969). The references to the Hawai-
ian and Alaskan Delegates were ob-
solete, as those territories had be-
come states (see §§ 3.4, 3.5, supra).
For an amendment to the House
rules in 1949 permitting the Alaskan
Delegate to serve on an additional
committee, see 95 CONG. REC. 10618,
81st Cong. 1st Sess., Aug. 2, 1949.

14. 117 CONG. REC. 144, 92d Cong. 1st
Sess.

15. H. Res. 6, 119 CONG. REC. 26, 27,
93d Cong. 1st Sess., Jan. 3, 1973.

liam M. Colmer, of Mississippi,
Chairman of the Committee on
Rules, offered House Resolution 5,
amending the standing rules of
the House. Among the proposed
changes was a complete revision
of Rule XII, which had formerly
provided for the Resident Com-
missioner from Puerto Rico to be
assigned to the standing Commit-
tees on Agriculture, Armed Serv-
ices, and Interior and Insular Af-
fairs, and for the Delegates from
Alaska and Hawaii to be similarly
assigned to certain standing com-
mittees.(13) The new Rule XII pro-
posed by House Resolution 5 pro-
vided:

Strike out Rule XII, and insert in
lieu thereof the following:

RULE XII

RESIDENT COMMISSIONER FROM PUER-
TO RICO AND DELEGATE FROM THE
DISTRICT OF COLUMBIA

1. The Resident Comrmissioner to
the United States from Puerto Rico
shall be elected to serve on standing
committees in the same manner as
Members of the House and shall pos-
sess in such committees the same

powers and privileges as the other
Members.

2. The Delegate from the District
of Columbia shall be elected to serve
as a member of the Committee on
the District of Columbia and shall be
elected to serve on other standing
committees of the House in the same
manner as Members of the House
and shall possess in all committees
on which he ser.ves the same powers
and privileges as the other Members.

The House adopted House Reso-
lution 5 on Jan. 22, 1971.(14) At
the opening of the 93d Congress,
the House further amended Rule
XII to provide for all Delegates to
be elected to conmittees: (15)

In Rule XII, clause 2 is amended to
read as follows:

The Delegate from the District of
Columbia shall be elected to serve as
a member of the Committee on the
District of Columbia and each Dele-
gate to the House shall be elected to
serve on standing committees of the
House in the same manner as Mem-
bers of the House and shall possess
in all committees on which he serves
the same powers and privileges as
the other Members.

Committee Powers and Privi-
leges

§ 3.10 In the 92d and 93d Con-
gresses, Delegates and the
Resident Commissioner were
extended all the powers and
privileges of Members in
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16. 117 CONG. REC. 14, 92d Cong. 1st
Sess.

17. See § 3.9, supra, for the text of the
amendment.

18. Rule XII clauses 1 and 2, House
Rules and Manual § 740 (1973).

19. 117 CONG. REC. 144, 92d Cong. 1st
Sess.

20. H. Res. 6, 119 CONG. REC. 26, 27,
93d Cong. 1st Sess., Jan. 3, 1973
(see § 3.9, supra, for the text of the
amendment).

1. 119 CONG. REC. 8018, 93d Cong. 1st
Sess.

committees, including the
right in committee to vote
and to obtain seniority.
On Jan. 21, 1971, the opening

day of the 92d Congress,(16) Wil-
liam M. Colmer, of Mississippi,
Chairman of the Committee on
Rules, offered House Resolution 5,
amending the standing rules of
the House. One portion of the res-
olution completely revised Rule
XII, relating to committee service
by the Resident Commissioner
and Delegates.(17)

The proposed amendment not
only provided for the Resident
Commissioner from Puerto Rico
and the Delegate from the District
of Columbia to be elected to com-
mittees, but also extended to them
all the powers and privileges in
committee as those possessed by
Members of the House (including
the right to vote and to obtain se-
niority rights).(18)

The House adopted House Reso-
lution 5 on Jan. 22, 1971.(19)

At the opening of the 93d Con-
gress, the House further amended

Rule XII to provide for all Dele-
gates, including those from Guam
and the Virgin Islands, to possess
all the powers and privileges of
Members in committees to which
elected.(20)

§ 3.11 In the 93d Congress, the
majority party caucus an-
nounced a policy extending
full committee voting and se-
niority rights to the Dele-
gates and the Resident Com-
missioner

On Mar. 15, 1973,(1) Philip Bur-
ton, of California, Chairman of the
Democratic Study Group, an-
nounced the policy changes adopt-
ed by the Democratic Caucus at
the beginning of the 93d Con-
gress.

Among them was a policy pro-
viding that the Delegates from the
District of Columbia, Guam, and
the Virgin Islands, and the Resi-
dent Commissioner of Puerto Rico
have full voting rights and senior-
ity in committee.
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2. Compensation is pay for official serv-
ices and does not include allowances,
which are reimbursement for actual
or presumed expenses and which are
additional and separable from the
legal rate of compensation. Smith v
U.S., 158 U.S. 346 (1895). Therefore,
where there has been no appropria-
tion for an allowance, a Congress-
man cannot claim a constructive al-
lowance as part of his compensation.
Wilson v U.S., 44 Ct. Cl. 428 (1909).

For discussion of allowances, see
§ 6, infra (travel), and § 8, infra (of-
fice, personnel, and supply allow-
ances).

3. See also 2 USC § 47 (congressional
compensation as ‘‘public accounts’’).

In the drafting and ratification of
the Constitution, there was debate
on whether any compensation should
be allowed, or whether it should be
allowed for only the House and not
for the Senate. Story, Commentaries
on the Constitution of the United
States, §§ 851–52, Da Capo Press
(N.Y., Repub. 1970).

It was specifically provided that
the compensation be paid out of the
U.S. Treasury, rather than the indi-
vidual state treasuries, in order to

insure the independence of the na-
tional legislature and the equality of
compensation. Id. at § 854.

4. The constitutional authority for pay-
ment of congressional salaries does
not stem from the general taxing
and spending power of Congress but
from the specific clause providing for
a congressional salary to be paid.
Richardson v Kennedy, 313 F Supp
1282 (W.D. Pa. 1970), aff’d mem. 401
U.S. 901 (1971) (taxpayer lacked
standing to challenge congressional
pay raise effected by the Commission
on Executive Legislative, and Judi-
cial Salaries).

As to the fixing of the congres-
sional salary, early objections were
voiced on the failure of the Constitu-
tion to provide a procedure for fixing
and changing the salary. Story, Com-
mentaries on the Constitution of the
United States, § 855, Da Capo Press
(N.Y., Repub. 1970).

5. For the establishment of the commis-
sion and for the 1969 congressional
pay raise effected by the commission,
see § 4.1, infra.

B. COMPENSATION AND ALLOWANCES

§ 4. Salary; Benefits and
Deductions

The Constitution directs in arti-
cle I, section 6, clause 1, that Sen-
ators and Representatives shall
receive compensation for their
services,(2) to be paid out of the
Treasury of the United States.(3)

Pursuant to that clause, the rate
of compensation is fixed by stat-
ute and is periodically reviewed.(4)

In the 90th Congress, there was
established the Commission on
Executive, Legislative, and Judi-
cial Salaries, which commission
reviews salaries periodically and
submits a report to the President
who then makes recommendations
in his budget message.(5)

The salary of Members pro-
gressed from $6 per diem in the
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6. Salaries, 1795 to 1906: $6 per diem
before Mar. 4, 1795, $7 per diem
after Mar. 4, Act of Sept. 22, 1789, 1
Stat. 70–71; reduced to $6 per diem,
Act of Mar. 10, 1796, 1 Stat. 448;
$1,500 annually, Act of Mar. 19,
1816, repealed by Act of Feb. 6,
1817, 3 Stat. 257; $8 per diem, Act of
Jan. 22, 1818, 3 Stat. 404; $3,000
annually, Act of Aug. 16, 1856, 11
Stat. 48; $250 per month, Act of Dec.
23, 1857, 11 Stat. 367; $5,000 annu-
ally, Act of July 28, 1866, 14 Stat.
323; $7,500 annually, Act of Mar. 3,
1873, 17 Stat. 486; $5,000 annually,
Act of Jan. 20, 1874, 18 Stat. 4.

1907 to 1936: $7,500 annually, Act
of Feb. 26, 1907, 34 Stat. 993;
$10,000 annually, Act of Mar. 4,
1925, 43 Stat. 1301; $9,000 annually,
Act of June 30, 1932, 47 Stat. 401
(Economy Act of 1932); $8,500 annu-
ally, Act of Mar. 20, 1933, 48 Stat.
14 (Economy Act of 1933); $9,000 an-
nually, Act of Mar. 28, 1934, 48 Stat.
521; $9,500 annually, Act of May 30,
1934, 48 Stat. 821; $10,000 annually,
Act of Feb. 13, 1935, 49 Stat. 24.

Since 1936: $12,500 annually, ef-
fective Jan. 3, 1947, Act of Aug. 2,
1946, 60 Stat. 850; $22,500 annually,
Act of Mar. 2, 1955, 69 Stat. 11;
$30,000 annually, effective Jan. 3,
1965, Act of Aug. 14, 1964, 78 Stat.
415; $42,500 annually, effective Mar.
1, 1969, Act of Dec. 16, 1967, Pub. L.
No. 90–206, 81 Stat. 613 (codified as
2 USC § 31); $57,500 annually, effec-
tive Mar. 1, 1977 (recommendations
of President submitted Jan. 17,

1977, pursuant to Pub. L. No. 90–
206).

7. Under 2 USC § 31, as amended by
the Act of Sept. 15, 1969, Pub. L. No.
91–67, 83 Stat. 107, the Speaker re-
ceives $62,500 annually, and the Ma-
jority and Minority Leader receive
$49,500 annually.

Prior to the passage of Pub. L. No.
91–67, the Majority and Minority
Leaders received the same salary as
the other Members. Their pay raise
was effected by the recommendations
of the Commission on Executive,
Legislative, and Judicial Salaries, as
transmitted to Congress in the Presi-
dential Budget Message for 1970. H.
Doc. No. 91–51, 91st Cong. 1st Sess.,
Jan. 17, 1969.

8. 2 USC 34.
9. Members-elect receive compensation

monthly between the beginning of
the term and the convening of Con-
gress under 2 USC § 34, but only if
the Clerk has received a certificate
showing regular election under 2
USC § 26. A person who presents
regular credentials must be placed
on the Clerk’s roll and must receive
salary from the beginning of his
term. Page v U.S., 127 U.S. 67
(1888).

First Congress to a fixed amount
of $42,500 per year in the 90th
Congress.(6) The statutes also fix

separate rates of salary for the
Speaker and Majority and Minor-
ity Leaders of the House.(7)

Salary begins for Members-elect
at the beginning of their term,
even if Congress meets after the
constitutional day of Jan. 3.(8) The
actual entitlement to salary before
Congress meets, depends, how-
ever, on the filing of duly-certified
credentials.(9) Once Congress con-
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If a territory elected a ‘‘representa-
tive’’ before admission into the
Union, the person elected was enti-
tled to congressional salary only
from the time of the admission of the
territory as a state into the Union.
Conway v U.S., 1 Ct. Cl. 69 (1863).

10. 2 USC § 35. The House may, how-
ever, authorize a Member-elect
whose right to a seat is being inves-
tigated to receive salary and allow-
ances pending the result of the in-
vestigation (see § 4.3, infra)

11. See § 4.5, infra.
12. Resolution of July 12, 1862, No. 54,

12 Stat. 624.
13. 2 USC § 37. For the Speaker’s anal-

ysis of the change in the provision,
see 6 Cannon’s Precedents § 203.

14. 2 USC § 78. The function of the Ser-
geant at Arms in disbursing salary is
also dictated by Rule IV clause 1,
House Rules and Manual § 649
(1973), which was amended by H.
Res. 5, 92d Cong. 1st Sess., Jan. 22,
1971, and H. Res. 1153, 92d Cong.
2d Sess., Oct. 13, 1972, to extend his
services to all Delegates and the
Resident Commissioner.

See also 31 USC § 148, which au-
thorizes the Treasurer of the United
States to disburse the Members’ sal-
aries in the case of the Sergeant at
Arms’ disability.

2 USC § 80 clarifies the Sergeant
at Arms’ duties in relation to the
compensation of Members. When he
presents the necessary certificates to
the Treasurer of the U.S. for Mem-
bers’ salary, he is acting as a public
agent. Where, however, he draws the
salary for Members before it is prop-
erly due, the transfer of the money
to him is not a payment to Members.
Crain v U.S., 25 Ct. Cl. 206 (1890).

15. 2 USC § 48. The Court of Claims has
stated that the salary of Members is
not dependent upon the Speaker’s
certificate. Wilson v U.S., 44 Ct. Cl.
428 (1909) (dicta). However, the
Speaker’s certificate, even if in the
form of a personal letter, is conclu-
sive upon the accounting officers of

venes, salaries are regularly paid
only to those Members who have
taken the oath and who have duly
qualified for seats in the
House.(10) If a Member-elect does
not have credentials on file, or if
his right to a seat is challenged,
he is paid retroactively to the be-
ginning of the term once his right
to a seat is determined.(11)

As for the salary of Members
elected to fill unexpired terms, the
statutes formerly provided that
such a Member would receive sal-
ary from the time that the com-
pensation of his ‘‘predecessor’’
ceased.(12) The code now provides
that where a person is elected to
fill an unexpired term, his salary
commences on the date of his elec-
tion and not before.(13)

The Sergeant at Arms is the ac-
counting and disbursing officer for
the salaries of Members.(14) Before
the salaries are paid out of United
States Treasury, however, salary
accounts are certified by the
Speaker if the House is in ses-
sion (15) or by the Clerk if the



700

DESCHLER’S PRECEDENTSCh. 7 § 4

the Treasury. 6 Cannon’s Precedents
§ 201.

The Speaker may designate a sub-
stitute to sign the certificates in his
name. 2 USC § 50.

16. 2 USC § 49.
17. 2 USC § 34 (before convening) and 2

USC § 35 (after oath-taking).
18. See § 4.10, infra.
19. 2 USC § 39.

Deductions from a Member’s sal-
ary for unauthorized leaves may only
be taken after he has been sworn in.
2 Hinds’ Precedents § 1154. For in-
formation on leaves of absence, see
§ 5, infra. On one occasion, a Mem-
ber requesting a leave of absence not
for official business requested a
leave of absence without pay (§ 5.10,
infra).

20. 2 USC § 40.
1. 2 USC § 40a.

2. See § 4.4, infra.
3. 2 USC § 38a. The claim of the estate

of a deceased Member is handled by
the Committee on the Judiciary (see
§ 4.12, infra).

Where a Member took leave of ab-
sence for military service, and after
the Sergeant at Arms had ceased
paying Members absent for that pur-
pose, the House paid the deceased’s
widow the difference between his un-
paid House salary and the military
salary he had received (see § 4.13,
infra).

4. 6 Cannon’s Precedents § 204.
5. 2 USC § 38b.

House is not in session.(16) Con-
gressional salaries are paid out
monthly, by statutory mandate,
both before and after Congress
convenes.(17)

The salaries of Members are
subject to deductions for federal
income tax, and may be made
subject, at the election of the indi-
vidual Member, for deductions for
retirement, health, and insurance
benefits.(18) Authorized by statute
are deductions for unauthorized
leaves of absence,(19) for with-
drawal from the congressional
seat,(20) and for delinquency in-
debtedness.(1)

On one occasion, the House di-
rected that a monthly deduction

be levied from a challenged Mem-
ber’s-elect salary as punishment
for improper conduct in past Con-
gresses.(2)

In the event that a Member dies
during his term of office, and was
due unpaid salary, such salary
goes to his designated beneficiary
by statute, or to his widow or wid-
ower, or children, or parents, or to
the person so entitled under state
domiciliary law.(3) Customarily,
the House appropriates an
amount equal to one year’s con-
gressional salary to the widow of
a deceased Member.(4) Any such
death gratuity payment must be
construed as a gift to the specified
donee.(5)

The question arises as to wheth-
er a Member-elect of Congress
may receive dual compensation
both for (1) his congressional seat
and (2) an incompatible office held
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6. 14 Op. Att’y Gen. 406 (1874) pro-
posed that since a Member-elect
could lawfully hold an office under
the United States until appearing to
be sworn (see § 13, infra), he was en-
titled to receive pay for both posi-
tions before becoming a Member (as-
suming Congress met after the be-
ginning of the term). That conclusion
was based in part on the decision in
Converse v U.S., 62 U.S. (21 How.)
463 (1859), that a person holding
two compatible offices under the gov-
ernment is not precluded from re-
ceiving the salaries of both by any
provision of the general laws prohib-
iting double compensation. See also
9 Op. Att’y Gen. 508 (1860) and 12
Op. Att’y Gen. 459 (1868).

7. See § 4.9, infra.
8. See the determination of the House,

cited at 1 Hinds’ Precedents § 500,
that a Member-elect receiving pay as
a military officer was disqualified
from taking his congressional seat or
from receiving any congressional sal-
ary as of the moment the Congress
to which he was elected convened,
regardless of the time when he
would appear to take the oath (the
main issue before the committee was
not, however, the status of that

Member-elect, who resigned before
taking the oath, but the entitlement
to salary of his successor).

A report cited at 1 Hinds’ Prece-
dents § 184, while determining that
a Member-elect could receive com-
pensation for another governmental
office before the convening of Con-
gress, stated that the precedents of
the House did not ‘‘determine that
he [the Member-elect] may also be
compensated as a Member of Con-
gress for the same time for which he
was compensated in the other office.’’
The question was left open in the re-
port.

9. See 6 Cannon’s Precedents § 61.
10. See § 4.6, infra. See also § 4.13, infra

(effect of military absence on pay-
ment of congressional salary to
widow of deceased ex-Member).

11. See § 4.7, infra. See U.S. v Hartwell,
73 U.S. 385, 393 (1868), implying

up to the time he takes the
oath.(6) When that problem re-
cently arose for a Senator-elect, he
waived his congressional salary
up to the time he took the oath
and resigned from his office.(7)

The House has not expressly ruled
on the question whether a Rep-
resentative would be required to
do the same.(8)

During World War I Members
who served in the military forces
during their congressional terms
received compensation for both po-
sitions.(9) During World War II,
however, the Sergeant at Arms
did not pay those Members absent
for military training or service
during their terms, pursuant to
an opinion of the Comptroller
General.(10) When drafting a bill
providing for United States rep-
resentation in the United Nations,
Congress specifically provided
that any Congressman appointed
to the position not receive salary
for that position, in order to avoid
the prohibition against holding in-
compatible offices.(11)
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that another governmental office
without compensation would not be
incompatible.

12. 6 Cannon’s Precedents § 203.
13. See § 4.8, infra.
14. 6 Cannon’s Precedents § 201 (dif-

ferentiation in salary between Mem-
bers and Delegates and Resident
Commissioners).

15. 2 USC § 31.
16. House Rules and Manual § 649

(1973). The amendments were ac-
complished by H. Res. 5, 92d Cong.
1st Sess., Jan. 22, 1971, and H. Res.
1153, 92d Cong. 2d Sess., Oct. 13,
1972.

17. Postal Revenue and Federal Salary
Act of 1967, Pub. L. No. 90–206, 61
Stat. 642, § 225 (2 USC §§ 351–361).

In Richardson v Kennedy, 313 F
Supp 1282 (W.D. Pa.), aff’d mem.,
401 U.S. 901 (1971), the Supreme
Court affirmed a lower court decision
that a taxpayer lacked standing to
attack a congressional pay raise ef-
fected by the commission.

Congressional salary may be
waived by a Member, in which
case the sum is remitted to the
Treasury of the United States.(12)

For example, a Member who was
to be imprisoned for a period of
four months for a criminal convic-
tion instructed the Sergeant at
Arms to return his salary to the
Treasury for that period.(13)

What has been said above is ap-
plicable to Delegates and the Resi-
dent Commissioner; contrary to
prior practice,(14) they now receive
the same salary as Members.(15)

Rule IV clause 1, detailing the
functions of the Sergeant at Arms
in keeping accounts and dis-
bursing pay to Members, was
amended in the 92d Congress to
explicitly entitle Delegates and
the Resident Commissioner to the
financial services of that offi-
cer.(16)

Cross References

Monetary allowances, see § 6, infra (trav-
el allowance) and § 8, infra (office and
personnel allowances; supplies).

Compensation and incompatible offices,
see § 13, infra.

Compensation for military service, see
§ 14, infra.

Deductions from compensation for ab-
sence, see § 5, infra.

Compensation of officers, officials and
employees, see Ch. 6, supra.

�

Fixing Congressional Salary

§ 4.1 The Commission on Exec-
utive, Legislative, and Judi-
cial Salaries, established in
the 90th Congress, reviews
congressional salaries and
submits budget recommenda-
tions periodically.
There was established in the

90th Congress a Commission on
Executive, Legislative, and Judi-
cial Salaries.(17) The commission’s
functions are to review once every
fourth year the salaries of identi-
fied federal officials, including
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18. 2 USC § 356. For the membership of
the commission, appointed by the
President, the Speaker, the Presi-
dent of the Senate, and the Chief
Justice, see 2 USC § 352.

19. Act of Sept. 15, 1969, Pub. L. No.
91–67, § 2, 83 Stat. 107.

For the President’s 1969 salary
recommendations, see 34 Fed. Reg.
2241 (1969), reprinted at 2 USCA
§ 358. For the President’s message to
Congress transmitting his recom
mendations and analyzing the com-
mission, see Message from the Presi-
dent, H. Doc. No. 91–51, 91st Cong.
1st Sess.

20. 115 CONG. REC. 14165, 91st Cong.
1st Sess.

1. John W. McCormack (Mass.).

Congressmen, and to submit a re-
port to the President embodying
suitable budget recommenda-
tions.(18)

Pursuant to the report of the
commission in 1969, and to the
President’s budget proposals in-
corporating its recommendations,
the congressional salary was in-
creased to $42,500 per annum in
1969.(19)

Funds for Salary

§ 4.2 The House authorized the
Clerk by resolution to trans-
fer unexpended funds to the
Sergeant at Arms in order to
pay the salaries of Members,
where the supplemental ap-
propriation bill was pending
before the Senate.
On May 28, 1969, a resolution

was called up authorizing the

transfer of funds left over from
1968 House appropriations and of
funds for 1969 House appropria-
tions, in order to meet the payroll
of the House: (20)

MR. [SAMUEL N.] FRIEDEL [of Mary-
land]: Mr. Speaker, by direction of the
Committee on House Administration, I
call up the resolution (H. Res. 425) and
ask unanimous consent for its imme-
diate consideration.

THE SPEAKER: (1) Is there objection to
the request of the gentleman from
Maryland?

There was no objection.
The Clerk read the resolution, as fol-

lows:

H. RES. 425

Resolved, That the Clerk of the
House and Sergeant at Arms be and
is hereby directed to pay such sum
as may be necessary, from the bal-
ance available of the 1968 appropria-
tion and the various funds of the
1969 appropriation, where balances
may be available, for the House of
Representatives to meet the May
and June payroll of Members, offi-
cers of the House, and employees of
the House. Moneys expended from
these funds and/or appropriations by
the Sergeant at Arms and the Clerk
will be repaid to the funds and/or ap-
propriations from the Sergeant at
Arms and Clerk’s supplemental ap-
propriation upon its approval.

The House adopted the resolu-
tion, after Mr. Friedel explained
that the purpose of the resolution
was to enable meeting the payroll
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2. 113 CONG. REC. 24, 90th Cong. 1st
Sess.

3. 115 CONG. REC. 34, 91st Cong. 1st
Sess.

For a summary of Mr. Powell’s al-
leged improper conduct in past Con-
gresses, see the remarks of Mr. Gil-
lespie V. Montgomery (Miss.), id. at
p. 21.

of the House for the next month,
pending enactment of a supple-
mental appropriation bill con-
taining funds for such payroll.

Parliamentarian’s Note: The
resolution was not in fact privi-
leged for consideration under Rule
XI clause 22, since it did not in-
volve payment from the contin-
gent fund of the House.

Salary of Challenged Member-
elect

§ 4.3 Where a Member-elect
was excluded from the House
pending an investigation of
his right to be sworn, the
House by resolution author-
ized salary and allowances
for such Member pending a
final determination of his
right to the seat.
On Jan. 10, 1967,(2) the House

agreed to House Resolution 1, as
amended, excluding Member-elect
Adam C. Powell, of New York,
from the House pending an inves-
tigation of his right to be sworn.
The resolution, referring to a se-
lect committee the question of his
right to his seat, permitted Mr.
Powell to draw all the pay, allow-
ances, and emoluments authorized
for Members of the House:

Resolved, That the question of the
right of Adam Clayton Powell to be

sworn in as a Representative from the
State of New York in the Ninetieth
Congress, as well as his final right to
a seat therein as such Representative,
be referred to a special committee of
nine Members of the House to be ap-
pointed by the Speaker, four of whom
shall be Members of the minority party
appointed after consultation with the
minority leader. Until such committee
shall report upon and the House shall
decide such question and right, the
said Adam Clayton Powell shall not be
sworn in or permitted to occupy a seat
in this House. . . .

Until such question and right have
been decided, the said Adam Clayton
Powell shall be entitled to all the pay,
allowances, and emoluments author-
ized for Members of the House.

§ 4.4 When affirming the right
of a Member-elect to his seat,
challenged for improper con-
duct in past Congresses, the
House may provide for pun-
ishment by levying deduc-
tions from his congressional
salary.
On Jan. 3, 1969, the House au-

thorized by resolution (H. Res. 2)
challenged Member-elect Adam
C). Powell, of New York, to take
his seat.(3) Clause 2 of House Res-
olution 2 read as follows:
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4. For legal basis for the salary deduc-
tions, as based on the constitutional
power of the House to punish Mem-
bers, see the remarks of Mr. Fred-
erick Schwengel (Iowa), id. at pp. 32,
33. Mr. Schwengel also stated that
the resolution would not bar civil
litigation to recover any moneys
found to be due Congress from Mr.
Powell. Id. at p. 33.

5. 107 CONG. REC. 10391, 87th Cong.
1st Sess.

That as punishment Adam Clayton
Powell be and he hereby is fined the
sum of $25,000, said sum to be paid to
the Clerk to be disposed of by him ac-
cording to law. The Sergeant at Arms
of the House is directed to deduct
$1,150 per month from the salary oth-
erwise due the said Adam Clayton
Powell, and pay the same to said Clerk
until said $25,000 fine is fully paid.(4)

§ 4.5 Where a challenged Mem-
ber-elect was declared enti-
tled to a seat following a re-
count of the votes cast in the
election, the House adopted
a resolution entitling him to
congressional salary from
the beginning of the term to
which elected.
On June 14, 1961,(5) the House

adopted House Resolution 339, re-
ported as privileged from the
Committee on House Administra-
tion, declaring that J. Edward
Roush, of Indiana, was entitled to
a seat in the House from the Fifth
Congressional District of Indiana.
The committee had conducted a

recount of the votes cast in the
election, pursuant to House Reso-
lution 1 of the 87th Congress.

The House then adopted House
Resolution 340, also reported as
privileged from the Committee on
House Administration, providing
that Mr. Roush be entitled to com-
pensation, mileage, allowances,
and other emoluments from the
commencement of the term of the
87th Congress (and providing
suitable compensation for the
other contestant for the seat):

Resolved, That the House of Rep-
resentatives having considered the
question of the right of J. Edward
Roush or George O. Chambers, from
the Fifth Congressional District of In-
diana, to a seat in the House in the
Eighty-seventh Congress, pursuant to
H. Res. 1, Eighty-seventh Congress,
and having decided that the said J.
Edward Roush is entitled to a seat in
the House in such Congress with the
result that the said J. Edward Roush
is entitled to receive and will be paid
the compensation, mileage, allowances,
and other emoluments of a Member of
the House from and after January 3,
1961, there shall be paid out of the
contingent fund of the House such
amounts as are necessary to carry out
the provisions of this resolution in con-
nection with such decision of the
House, as follows:

(1) The said George O. Chambers
shall be paid an amount equal to com-
pensation at the rate provided by law
for Members of the House for the pe-
riod beginning January 3, 1961, and
ending on the date of such decision of
the House.
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6. See H. REPT. NO. 2037, from the
Committee on House Accounts, to ac-
company H. Res. 512, 79th Cong. 2d
Sess. (H. Res. 512 authorized the
Sergeant at Arms to pay the widow
of a deceased ex-Member the dif-
ference between his congressional
pay and his military pay, where the
ex-Member had obtained a leave of
absence from the House to serve in
the armed forces. In accordance with
the practice of the Sergeant at Arms
during the war, neither the Member
nor his widow could draw full com-
pensation for both positions.)

7. 91 CONG. REC. 12267, 79th Cong. 1st
Sess.

(2) The said J. Edward Roush and
the said George O. Chambers each
shall be paid an amount equal to the
mileage at the rate of 10 cents per
mile, on the same basis as now pro-
vided by law for Members of the
House, for each round trip between his
home in the Fifth Congressional Dis-
trict of Indiana and Washington, Dis-
trict of Columbia, in response to the
request of the Committee on House
Administration for his appearance be-
fore the committee in connection with
the investigation authorized by H. Res.
1, Eighty-seventh Congress.

(3) The said J. Edward Roush and
the said George O. Chambers each
shall be reimbursed for those expenses
actually incurred by him in connection
with the investigation by the Com-
mittee on House Administration au-
thorized by H. Res. 1, Eighty-seventh
Congress, in accordance with that part
of the first section of the Act of March
3, 1879 (20 Stat. 400; 2 U.S.C. 226),
which provides for payment of ex-
penses in election contests.

Dual Compensation

§ 4.6 During World War II, the
Sergeant at Arms of the
House did not disburse con-
gressional salary to those
Members who were presently
on leaves of absence and
serving in the military.
In accordance with an opinion

given him by the Comptroller
General, Sergeant at Arms of the
House Kenneth Romney, did not
pay congressional salary to those

Members of the House who were
during World War II on leaves of
absence because of service in the
armed forces. The action was
taken because such service was
construed as incompatible with
House service.(6)

§ 4.7 The House passed a bill
denying extra compensation
for any Member appointed as
a United Nations representa-
tive, thereby avoiding in
such cases the prohibition
against holding incompatible
offices.
On Dec. 18, 1945, the House

was considering a proposed bill to
provide for the participation of the
United States in the United Na-
tions.(7) A committee amendment
was offered to the bill, denying
compensation for the position of
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8. See the House report on said amend-
ment, H. REPT. No. 1383, 79th Cong.
1st Sess. By removing compensation
for the position, if held by a Member,
the amendment removed the office
from the Supreme Court’s definition
of an incompatible office, a ‘‘term
(which) embraces the ideas of tenure,
duration, emoluments, and duties.’’
U.S. v Hartwell, 73 U.S. 385, 393
(1868).

9. 91 CONG. REC. 12286, 79th Cong. 1st
Sess.

10. 91 CONG. REC. 12281, 79th Cong. 1st
Sess.

11. See U.S. v Lane, United States Dis-
trict Court for Massachusetts, Crimi-
nal No. 56–51–W.

12. 103 CONG. REC. 340, 85th Cong. 1st
Sess.

representative to the United Na-
tions for any Member who might
be designated as such representa-
tive; the amendment had been
drafted in order to avoid the pos-
sible conflict of a Member holding
an incompatible office with com-
pensation, under article I, section
6, clause 2, of the Constitution.(8)

Before the House agreed to the
amendment,(9) Mr. Sol Bloom, of
New York, explained that it would
not preclude a Member appointed
as representative to the United
Nations from receiving an expense
allowance for duties connected
with that office.(10)

Waiver of Salary

§ 4.8 When a Member was im-
prisoned for a criminal of-
fense for a four-month period
during a term of Congress,
he instructed the Sergeant at

Arms to return his salary to
the Treasury during that
four-month period.
On May 3, 1956, Mr. Thomas A.

Lane, of Massachusetts, requested
by letter the Sergeant at Arms of
the House to return his congres-
sional salary covering the period
from May 7, 1956, to Sept. 7,
1956, to the Treasury of the
United States. During that four-
month period, Mr. Lane served a
criminal sentence for income tax
evasion.(11)

§ 4.9 A Senator-elect who con-
tinued to hold an incompat-
ible office beyond the con-
vening of Congress waived
his congressional salary up
to the time he resigned that
office and took the oath.
Jacob K. Javits, Senator-elect

from New York, did not appear on
Jan. 3, 1957, the opening day of
the 85th Congress, to take the
oath with the rest of the Senate,
but was administered the oath on
Jan. 9, 1957.(12) No objection was
made to the administration of the
oath to Mr. Javits, although he
did not resign from his position as
attorney general of the State of
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13. Biographical Directory of the Amer-
ican Congress 1774–1971, S. DOC.
NO. 92–8 pp. 1183, 1184, 92d Cong.
1st Sess. (1971).

14. Senate Manual § 863 (1971) (statis-
tical section).

An early opinion of the Attorney
General proposed that until taking
the oath a Representative-elect could
receive salary for both his congres-
sional position and his incompatible
office. 14 Op. Att’y Gen. 408 (1874),
cited at 2 USCA § 25.

15. Pub. L. No. 79–601, 60 Stat. 850, Ch.
753, § 602, Aug. 2, 1946, codified in 5
USC § 8331(2). A Member or Dele-
gate must give notice in writing to
the official by whom paid in order to
become subject to retirement.

16. 5 USC § 8334. As of 1973, the deduc-
tion was eight percent of salary. To
be eligible for benefits, an ex-Mem-
ber must be at least 62 years old and
have completed at least five years ci-
vilian service or be at least 60 years
old and have completed 10 years
Member service. 5 USC § 8336(f).

There is no mandatory retirement
age for Members of Congress. See 5
USC § 8335.

17. 5 USC § 8901–8905 (health); 5 USC
§§ 8701, 8702 (life).

18. 100 CONG. REC. 2709, 83d Cong. 2d
Sess.

New York until the day he ap-
peared to take the oath of office in
the Senate.(13) Mr. Javits waived
his congressional salary for the
period prior to his taking of the
oath.(14)

Retirement, Health, and Insur-
ance Benefits

§ 4.10 Members are eligible for
Civil Service retirement,
health, and insurance bene-
fits.
Members of Congress may elect

to participate in a Civil Service
Retirement System, initiated for
them by the Legislative Reorga-
nization Act of 1946.(15) To fund
the optional program, deductions
are made from the Member’s con-

gressional salary.(16) Members
may also elect to receive life and
health insurance.(17)

§ 4.11 Where Members were
shot by persons in the House
Gallery, the House adopted a
resolution paying from the
contingent fund amounts to
defray hospital, medical, and
nursing expenses in the
treatment of their injuries.
On Mar. 4, 1954,(18) the House

authorized by resolution that
there be paid out of the contingent
fund of the House necessary
amounts to defray the medical ex-
penses and the treatment of inju-
ries of those Members of the
House who were hit by bullets
fired by several occupants of the
House galleries on Mar. 1, 1954.
Mr. Charles A. Halleck, of Indi-
ana, delivered remarks in expla-
nation of the resolution:

MR. HALLECK: Mr. Speaker, I ask
unanimous consent for the immediate
consideration of House Resolution 456.
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19. Joseph W. Martin, Jr. (Mass.).
20. 100 CONG. REC. 13469, 83d Cong. 2d

Sess.

The Clerk read as follows:

Resolved, That there shall be paid
out of the contingent fund of the
House such amounts as may be nec-
essary to defray hospital, medical,
and nursing expenses in the treat-
ment of injuries incurred in the
House of Representatives by its
Members during the session of the
House on March 1, 1954.

THE SPEAKER: (19) Is there objection
to the present consideration of the res-
olution?

MR. [SAM] RAYBURN [of Texas]: Mr.
Speaker, reserving the right to object,
and of course I am not going to, will
the gentleman from Indiana explain
the resolution?

MR. HALLECK: Mr. Speaker, this res-
olution was introduced by our col-
league from Michigan [Mr. Cederberg],
a very close friend of one of our col-
leagues who was injured the other day.

The purpose of the resolution is to
provide for payment out of the contin-
gent fund of the House of the nec-
essary medical and hospital expenses
for our five colleagues who were so
tragically wounded on the House floor
the other day. They were here on duty
in the House of Representatives. It
seems to me and to everyone with
whom I have discussed this matter it
is only fair and right that the hospital
and medical expenses which they are
incurring in the treatment of their
wounds be borne out of the contingent
fund of the House of Representatives.

MR. RAYBURN: Mr. Speaker, I with-
draw my reservation.

THE SPEAKER: Is there objection to
the request of the gentleman from In-
diana [Mr. Halleck]?

There was no objection.

Salary of Deceased Member

§ 4.12 The Committee on the
Judiciary and not on House
Administration has jurisdic-
tion of resolutions providing
that the Comptroller General
approve payment of the
claim of the estate of a
former Member for salary
due to such former Member.
On Aug. 5, 1954,(20) Mr. Carl M.

LeCompte, of Iowa, asked unani-
mous consent that House Resolu-
tion 301 (below) be rereferred
from the Committee on House Ad-
ministration to the Committee on
the Judiciary, since the resolution
had the elements of a claim.
There was no objection.

House Resolution 301 reads as
follows:

Resolved, That in order to enable the
Comptroller General to certify for pay-
ment, under the provisions of 31 USC
§ 712b, the claim of the estate of the
late James M. Hazlett, a Member of
the Seventieth Congress, who took of-
fice on March 4, 1927, and who re-
signed therefrom effective October 20,
1927, for the sum of $6,305.42, which
sum represents the salary due and un-
paid Mr. Hazlett for such period of
service, the Speaker is hereby author-
ized, in pursuance of the provisions of
2 USC § 48, to certify the proper salary
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1. 101 CONG. REC. 8757, 84th Cong. 1st
Sess.

2. 92 CONG. REC. 4998, 79th Cong. 2d
Sess.

3. See § 4.6, supra.
4. Rule VIII clause 1, House Rules and

Manual § 656 (1973).
5. See 4 Hinds’ Precedents § 3151.

certificates covering such period of con-
gressional service.

In the next Congress, on June
20, 1955,(1) unanimous consent
was granted that House Resolu-
tion 269, authorizing payment of
the salary due to Mr. Hazlett, de-
ceased, be referred to the Com-
mittee on the Judiciary.

§ 4.13 On one occasion, the
House paid to the widow of
an ex-Member the difference
between his past due con-
gressional pay and his mili-
tary pay, where he had ob-
tained a leave of absence to
enter the military and later
resigned his House seat to
remain in the service.
On May 14, 1946,(2) the House

adopted the following resolution:
Resolved, That the Sergeant at Arms

of the House of Representatives is
hereby authorized and directed to pay
to Catherine L. Harrington the sum of
$2,448.76, which sum represents a dif-
ference between the congressional pay
and military pay of her late husband,
Vincent F. Harrington, a member of
the Seventy-seventh Congress, who ob-
tained a leave of absence therefrom, ef-
fective May 8, 1942, to enter the mili-
tary service, and who resigned his con-
gressional office on September 4, 1942.

In House Report No. 2307, ac-
companying the resolution, it was

indicated that the resolution was
drafted to comply with the prac-
tice of the Sergeant at Arms of the
House during World War II of not
disbursing congressional salary to
those Members who took leaves of
absence to serve in the military.(3)

§ 5. Leaves of Absence

While the House is in session,
every Member must be present,
unless excused or necessarily pre-
vented from attendance.(4) There
are two types of authorized ab-
sences, excused absences and
leaves of absence. The former are
temporary in nature and are
granted during the call of the roll.
This section discusses leaves of
absence granted by the House,
which are more permanent in na-
ture, lasting at least one day’s
leave.

A request for leave of absence
for a Member is usually presented
by another Member following the
legislative program for the day.(5)

Although requests for leaves may
be presented orally from the floor,
they are properly presented by fil-
ing with the Clerk the printed
form which is made available at
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6. See 6 Cannon’s Precedents § 199.
7. See 2 Hinds’ Precedents §§ 1142–

1145.
8. See §§ 5.5, 5.6, infra.
9. 116 CONG. REC. 36769, 91st Cong. 2d

Sess., Oct. 14, 1970.

10. 2 USC § 39, which has been con-
strued as a congressional recognition
that the money in the hands of the
Sergeant at Arms is under his offi-
cial control. Crain v U.S., 25 Ct. Cl.
204 (1890).

11. 2 USC § 40.
12. See § 5.1, infra.

the desk of the Sergeant at
Arms.(6) The requests are nor-
mally granted by unanimous con-
sent, although they may be re-
fused.(7) Requests for leaves of ab-
sence may be challenged as not
being on official business, al-
though in current practice Mem-
bers do not challenge the good
faith of others in asking leave.(8)

As shown in the excerpt from
the Record below, the reason for a
leave of absence may be simply
stated as ‘‘official business’’ or
may be specified, as in the case of
illness in the Member’s family: (9)

By unanimous consent, leave of ab-
sence was granted to:

Mr. Thompson of New Jersey (at the
request of Mr. O’Hara) on account of
family illness.

Mr. Blanton (at the request of Mr.
Jones of Tennessee), for today, on ac-
count of official business.

Mr. Lowenstein (at the request of
Mr. Albert), for today, on account of of-
ficial business.

Mr. Price of Texas (at the request of
Mr. Arends), on account of emergency
appendectomy.

Mr. Baring (at the request of Mr.
Burton of California), for today, on ac-
count of official business

The statutes authorize the Ser-
geant at Arms to levy pro rata de-

ductions on the salaries of Mem-
bers or Delegates absent for other
than their sickness or the sickness
of family members.(10) In addition,
the Sergeant at Arms may deduct
an amount equal to allowable
mileage from congressional salary,
where the Member withdraws
from his seat and does not return
before the adjournment of Con-
gress without obtaining leave.(11)

Not since 1914, however, have
those provisions been enforced.(12)

Due to the number of Members,
and to the proliferation of their of-
ficial duties in Congress, com-
mittee field work, and in their
home states, enforcement is no
longer feasible

Cross References

Administration of oath to absentees, see
Ch. 2, supra.

Salary deduction for unauthorized leave,
§ 4, supra.

Application of constitutional immunities
while absent, §§ 15–18, infra.

Compelling attendance of Members upon
the House, Ch. 20, infra.
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13. 6 Cannon’s Precedents § 198.
14. 116 CONG. REC. 43136, 91st Cong. 2d

Sess.

15. 87 CONG. REC. 4991, 77th Cong. 1st
Sess.

16. 87 CONG. REC. 8210, 77th Cong. 1st
Sess.

17. Sam Rayburn (Tex.).

Salary Deductions for Unau-
thorized Absence

§ 5.1 Since 1914, no deductions
have been taken from Mem-
bers’ salaries for unauthor-
ized leaves of absence.
The last docking of pay for un-

authorized absences was accom-
plished by resolution on Aug. 25,
1914.(13)

Statement of Voting Position

§ 5.2 After a Member has taken
a leave of absence, he may by
unanimous consent insert in
the Record a statement on
how he would have voted on
matters considered during
his absence.
On Dec. 21, 1970,(14) Mr. Harold

R. Collier, of Illinois, was granted
unanimous consent to insert in
the Record the statement of the
manner in which he would have
voted during his leave of absence
of the prior week, had he been
present in the House. Mr. Collier
then listed in the Record the roll
calls that were voted on the prior
week, the subject of each roll call,
and the vote he would have made
thereon.

Leave for Military Service

§ 5.3 At the beginning of World
War II, the House granted
leaves of absence to Members
for training and service in
the Armed Forces of the
United States.
On June 10, 1941,(15) the House

granted a leave of absence to a
Member for three weeks, in order
to attend military training as a
lieutenant colonel in the Officers
Reserve Corps:

LEAVE OF ABSENCE

By unanimous consent, leave of
absence was granted to Mr.
Scrugham, for 3 weeks, on account of
military training, Army antiaircraft
artillery school.

On Oct. 23, 1941,(16) the House
granted indefinite leaves of ab-
sence to a Member for duty as a
military officer:

MR. [SCHUYLER OTIS] BLAND [of Vir-
ginia]: Mr. Speaker, our colleague from
Virginia, Hon. Dave E. Satterfield, Jr.,
has long been a member of the Naval
Reserve, and has been ordered to tem-
porary duty. I ask unanimous consent
that he be granted leave of absence in-
definitely.

THE SPEAKER: (17) Is there objection
to the request of the gentleman from
Virginia?
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18. 88 CONG. REC. 4028, 77th Cong. 2d
Sess.

A number of other Members took
leaves for military service. See H.
REPT. NO. 2037, accompanying H.
Res. 512, 79th Cong. 2d Sess.

19. See § 5.3, supra.
20. 88 CONG. REC. A–2015, 77th Cong.

2d Sess.

1. See H. REPT. NO. 2037, accom-
panying H. Res. 512, 79th Cong. 2d
Sess.

2. See § 14, infra, for more complete de-
tails on the military service of Mem-
bers.

3. 113 CONG. REC. 27314, 27315, 90th
Cong. 1st Sess.

There was no objection.

Similar leaves of absence were
granted on May 8, 1942.(18)

§ 5.4 During World War II,
Members absent from the
House for military service re-
turned to their congressional
duties after the War and
Navy Departments stated
their opposition and after
those Members ceased re-
ceiving congressional salary.
Immediately prior to and during

the first months of World War II,
various Members took leaves of
absence in order to serve in the
military.(19) On June 1, 1942, how-
ever, there were inserted in the
Congressional Record letters from
the Secretary of War and Sec-
retary of the Navy opposing the
enlistment or commissioning of
Members since they could render
greater service by continuing to
represent their constituents.(20)

And in accordance with an opinion
given him by the Comptroller
General, the Sergeant at Arms of
the House ceased paying congres-

sional salary to those Members
absent on military service.(1)

Most of those Members then re-
signed from the military and re-
turned to attendance in the
House.(2)

Challenging Requests for
Leave

§ 5.5 The good faith of a Mem-
ber in requesting a leave of
absence is not customarily
questioned by other Mem-
bers of the House.
On Sept. 29, 1967,(3) when Mr.

Charles A. Vanik, of Ohio, arose
to reserve the right to object to re-
quests presented for leaves of ab-
sence, the House Minority Leader,
Gerald R. Ford, of Michigan, com-
mented as follows on the reserva-
tion of objection:

MR. GERALD R. FORD: Mr. Speaker, I
did not hear the full observation or
comment of the gentleman from Ohio,
but I would only say this: To my
knowledge, in my 19 years here, I have
never heard anybody on either side of
the aisle challenge the good faith of a
Member who was seeking leave of ab-
sence on account of official business.
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4. 113 CONG. REC. 27314, 27315, 90th
Cong. 1st Sess.

Mr. Vanik withdrew his res-
ervation of objection.

§ 5.6 On one occasion a Mem-
ber, proceeding under a res-
ervation of objection to a re-
quest for leaves of absence
for certain Members on ‘‘offi-
cial business,’’ questioned
whether their business was,
in fact, ‘‘official’’ and then
withdrew his reservation.
On Sept. 29, 1967,(4) there were

laid before the House requests of
five Members for leaves on official
business. Debate on the requests
proceeded under a reservation of
the right to object:

MR. [CHARLES A.] VANIK [of Ohio]:
Mr. Speaker, reserving the right to ob-
ject, I would like to raise an issue, that
two of the gentlemen that asked for of-
ficial leave, to be absent from sessions
from tbe House of Representatives, are
among those who have been urging the
Speaker to have sessions through Sat-
urday, and to start sessions at 11
o’clock in the morning. I would like to
know if this really is official business
these two gentlemen are engaged
upon, or is it some other kind of mis-
sion? . . .

. . . I was wondering if the distin-
guished minority leader might be able
to clear up the question I raised about
these gentlemen, who are among those
who are very much responsible for our
being here on a bill which we could

have finished yesterday. They asked
for sessions on Friday and Saturday,
and they are not here today, and now
they have asked for official leave of ab-
sence. I think this is a perfectly bona
fide request, and I would like to know,
I would like to be assured they are
truly involved in something that re-
lates to the business of the House of
Representatives.

MR. GERALD R. FORD: Mr. Speaker,
let me repeat a little differently what I
said a moment ago: We have never
challenged the veracity of a Member
who asked for a leave of absence or the
basis on which a Member asked for
leave of absence based on the signa-
ture of the leader. We do not intend to
in the future. We have to do a great
deal of business in this Chamber based
on faith and trust in one another. I as-
sume when a Member on this side of
the aisle asks for a leave of absence on
account of official business, that it is
for a legitimate purpose. I do not know
in this particular case the precise de-
tails, but I would suggest the gen-
tleman make his inquiry to the Chair
and not to me.

MR. [WAYNE L.] HAYS [of Ohio]: Mr.
Speaker, will the gentleman yield?

MR. VANIK: I yield to the gentleman
from Ohio.

MR. HAYS: Mr. Speaker, I think it
would be fair to assume the two gen-
tlemen in question are on official busi-
ness and that the letter they sent was
a little pleasant demagoguery which
did not add too much to anything.

MR. VANIK: Mr. Speaker, I will with-
draw my opposition, but I think the
point has been made. I certainly appre-
ciate the position of the majority leader
and the minority leader when they
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5. 115 CONG. REC. 40491, 91st Cong.
1st Sess.

6. See U.S. v Lane, United States Dis-
trict Court for Massachusetts, Crimi-
nal No. 56–51–W.

7. 119 CONG. REC. 35653, 35662, 93d
Cong. 1st Sess.

submit these requests on behalf of
Members. I think the 28 signers of the
letter complaining about slowness of
business in the House of Representa-
tives have, in effect, questioned the ac-
tions of the entire House of Represent-
atives. I think, insofar as they have
done this, and tried to discipline the
entire House, they themselves are sub-
ject to question in their motives and in
their own attendance records in the
House.

Mr. Speaker, I withdraw my reserva-
tion of objection.

The several personal requests were
agreed to.

Absences Not on Official Busi-
ness

§ 5.7 A leave of absence from a
date certain to the end of the
session was granted a Mem-
ber who listed as his reason
a desire to be with his family
in Europe during the Christ-
mas season.
On Dec. 20, 1969,(5) the House

granted a leave of absence by
unanimous consent to Mr. Wayne
N. Aspinall, of Colorado, from
Dec. 22, 1969, until the end of the
first session, to enable him to
spend Christmas with his family
in Europe.

§ 5.8 When a Member was im-
prisoned for a criminal of-
fense for a four-month period

during the term of Congress,
he instructed the Sergeant at
Arms to return his salary to
the Treasury during that
four-month period.
On May 3, 1956, Mr. Thomas A.

Lane, of Massachusetts, requested
by letter the Sergeant at Arms of
the House to return his congres-
sional salary covering the period
from May 7, 1956, to Sept. 7,
1956, to the Treasury of the
United States. During that four-
month period, Mr. Lane served a
criminal sentence for income tax
evasion.(6)

§ 5.9 A Member was granted a
leave of absence for mater-
nity reasons.
On Nov. 1, 1973, a leave of ab-

sence was granted to Mrs. Yvonne
B. Burke, of California. The
Record noted: (7)

By unanimous consent leave of ab-
sence was granted to:

Mrs. Burke of California (at the re-
quest of Mr. Hawkins), on account of
maternity leave.

§ 5.10 The House granted a
leave of absence to a Mem-
ber, without pay, at his re-
quest, while he conducted a



716

DESCHLER’S PRECEDENTSCh. 7 § 5

8. 117 CONG. REC. 32430, 92d Cong. 1st
Sess.

9. U.S. Const. art. I, § 6, clause 1.
10. Allowances are reimbursement for

actual or presumed expenses and are
additional and separable from the
legal rate of compensation. Smith v
U.S., 158 U.S. 346 (1895).

Where there has been no congres-
sional appropriation for a travel al-

lowance for an extra session of Con-
gress, a Congressman cannot claim a
constructive allowance as part of his
compensation. Wilson v U.S., 44 Ct.
Cl. 428 (1909).

11. 2 USC § 43. The provision applies to
the Resident Commissioner from
Puerto Rico and to the Delegates
from Guam and the Virgin Islands
(see 48 USC § 1715).

12. Regulations of Travel Expenses,
issued by the Committee on House
Administration, Mar. 1, 1971, p. 20.

13. The number of round trips per ses-
sion was formerly codified (see 2
USC § 43b–1). In the 92d Congress,
however, the Committee on House
Administration became empowered
by law to periodically review and ad-

campaign for another polit-
ical office.
On Sept. 20, 1971,(8) a leave of

absence was granted without pay:
. . . Mr. Edwards of Louisiana, ef-

fective September 8, without pay, on
account of the campaign for Governor
of the State of Louisiana.

§ 6. Travel

There are three types of travel
by individual Members for which
they may receive allowances or re-
imbursement: travel to and from
the home district; other domestic
travel on official House business;
and limited overseas travel on of-
ficial House business. Allowances
or reimbursement must be made
pursuant to specific authorization,
as the congressional compensation
dictated by the Constitution (9)

only extends to pay for official
services, and not to reimburse-
ment for expenses incurred
through performance of such du-
ties.(10)

Each Member is entitled to a
mileage allowance for travel to
and from each regular session of
Congress.(11) The rate of reim-
bursement for such travel has
been maintained at 20 cents a
mile if by automobile, and at the
actual cost of transportation if
travel is by common carrier. Pay-
ments are computed on a basis of
actual automobile speedometer
readings, limited by a standard
mileage guide, and are credited to
the individual Member’s account
by the Sergeant at Arms at the
beginning of each session.(12)

Each Member may also be reim-
bursed, at 12 cents a mile, for a
certain number of round trips to
his home district during the ses-
sion.(13) As alternate payment, a
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just the allowances of Members, in-
cluding the travel allowance (see
§ 6.2, infra).

14. The lump-sum payment was for-
merly dictated by 2 USC § 43b–1.
The Committee on House Adminis-
tration has since made adjustments
to that amount (see § 6.3, infra).

15. See § 6.3, infra.
16. See § 6.7, infra.
17. Wilson v U.S., 44 Ct. C1. 428 (1909).
18. See § 6.1, infra.

19. See § 6.2, infra.
20. 2 USC § 78 and Rule IV, House

Rules and Manual § 649 (1973). Rule
IV was amended by H. Res. 5, 92d
Cong. 1st Sess., Jan. 22, 1971, and
by H. Res. 1153, 92d Cong. 2d Sess.,
Oct. 13, 1972, to entitle Delegates
and the Resident Commissioner to
the services of the Sergeant at Arms.

1. 2 USC § 48. The Speaker may des-
ignate a substitute to certify the
mileage accounts of Members and
Delegates. 2 USC § 50.

2. 2 USC § 49.
3. 2 USC § 43b–1 and 2 USC § 57.

Member or Delegate may elect to
receive a lump-sum payment for
transportation expenses each cal-
endar year.(14) Members are also
authorized a home district travel
allowance for employees on official
business.(15)

In the event that a special or
extraordinary session is convened
in addition to the two regular ses-
sions of a Congress, the House
may provide by resolution for ad-
ditional mileage allowance for the
expense incurred.(16) Where Con-
gress fails to appropriate addi-
tional mileage expense for a spe-
cial session, however, the Member
must bear his own expense and
cannot claim a ‘‘constructive’’ trav-
el allowance.(17)

The Committee on House Ad-
ministration has jurisdiction over
measures relating to the travel of
Members.(18) In addition, the com-
mittee has been authorized to
make periodic adjustments in all
allowances of Members, including

the travel allowance, without any
action required on the part of the
House.(19)

The Sergeant at Arms keeps the
accounts of mileage and disburses
travel allowances to individual
Members.(20) Before he may dis-
burse such payment, however, the
mileage account of each Member
must be certified by the Speaker,
if the House is in session,(1) or by
the Clerk, if the House is not in
session.(2)

Mileage accounts for trips to the
home district during a session are
paid out of the contingent fund of
the House.(3)

The cost of other domestic trav-
el outside the home district may
be reimbursed by the House if the
travel is undertaken on official
House business. For example,
travel for the purpose of per-
forming committee business, such
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4. For funding of committee business,
see Ch. 17, infra.

5. See § 6.5, infra. By statute, Members
appointed to attend funeral cere-
monies of deceased Members receive
reimbursement for travel expenses. 2
USC § 124.

6. Regulations of Travel Expenses,
issued by the Committee on House
Administration, Mar. 1, 1971, p. 3.

7. See 2 USC § 1754(b).

8. See §§ 6.8, 6.9, infra, for instances of
restrictions placed on overseas travel
by the House. See also the reporting
requirements and per diem restric-
tions of 2 USC § 1754(b).

9. For a summary of the House regula-
tions relating to reimbursed overseas
travel, see Regulations: Travel and
Other Expenses of Committees and
Members, Committee on House Ad-
ministration, p. 2, 91st Cong., Jan. 1,
1970.

Congress may also restrict private
funding of overseas travel for Con-
gressmen; the 86th Congress agreed
to an amendment to a ship construc-
tion subsidy bill which restricted free
or reduced rate transportation for all
federal employees. Pub. L. No. 86–
607, 74 Stat. 362, July 7, 1960.

as investigations, may be funded
from a committee’s budget.(4)

Likewise, where the House ap-
points a Member or Members to
attend meetings or assemblies on
behalf of the House, the House
may by resolution authorize a
travel allowance.(5)

Pursuant to regulations promul-
gated by the Committee on House
Administration, the Speaker may
designate persons not members or
employees of a committee to assist
in committee investigations and
therefore obtain travel expenses.(6)

The third type of travel for
which a Member may receive gov-
ernment funds is overseas travel.
Such travel may be funded either
through specific appropriations or
through ‘‘counterpart’’ funds.
Counterpart funds are those for-
eign currencies credited to the
United States, in return for aid,
which may be spent only in the
country of origin. Such currencies
are made available for Members
abroad on the business of certain
committees.(7) The use of counter-

part funds is limited by statute
and must be specifically author-
ized.(8) Any overseas travel by a
committee member must be re-
ported in detail, showing the num-
ber of days visited in each coun-
try, the amount of subsistence fur-
nished, and the cost of the trans-
portation. Printed forms for the
purpose of making such reports
are furnished by the Committee
on House Administration. In addi-
tion, each committee must file an
annual report on the funds spent
by Congressmen and committee
staff members traveling overseas
on official business.(9)

Forms

Forms of joint resolution appro-
priating mileage allowances for Mem-
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10. 85 CONG. REC. 16, 76th Cong. 2d
Sess., Sept. 25, 1939.

11. 60 Stat. 812.
12. House Rules and Manual § 693

(1973).

13. 117 CONG. REC. 26451, 92d Cong. 1st
Sess.

14. 2 USC § 57, enacted by Pub. L. No.
92–184, Ch. 4, 85 Stat. 636, Dec. 15,
1971.

15. 117 CONG. REC. 26445, 92d Cong. 1st
Sess.

bers and others incident to a special
session of Congress.

Resolved, etc., That the following
sums are hereby appropriated, out of
any money in the Treasury not oth-
erwise appropriated, for the payment
of expenses incident to the second
session of the Seventy-sixth Con-
gress, namely:

. . . For mileage of Representa-
tives, the Delegate from Hawaii, and
the Resident Commissioner from
Puerto Rico, and for expenses of the
Delegate from Alaska, $171,000.(10)

�

Jurisdiction Over Travel

§ 6.1 The Committee on House
Administration has jurisdic-
tion over travel allowances
and their adjustment.
The Committee on House Ad-

ministration, created by the Legis-
lative Reorganization Act of
1946,(11) has jurisdiction over
measures relating to travel and
has the added function of report-
ing to the Sergeant at Arms the
travel of Members.(12)

Adjustments to Travel Allow-
ances

§ 6.2 The Committee on House
Administration became au-
thorized by law in the 92d

Congress to periodically
renew and adjust the travel
allowances of Members.
On July 21, 1971, the House

agreed to House Resolution
457,(13) later enacted into perma-
nent law,(14) a privileged resolu-
tion reported from the Committee
on House Administration, which
empowered that committee to pe-
riodically review and adjust the
allowances of Members without
requiring any action by the
House.

During debate on the resolution,
it was stated by Mr. Frank
Thompson, Jr., of New Jersey, a
member of the committee, that
adjustment of allowances by the
committee would be submitted to
the House and printed in the Con-
gressional Record on the day fol-
lowing a decision.(15)

House Resolution 457 read as
follows:

Resolved, That (a) until otherwise
provided by law, the Committee on
House Administration may, as the
committee considers appropriate, fix
and adjust from time to time, by order
of the committee, the amounts of al-
lowances (including the terms, condi-
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16. 117 CONG. REC. 45608, 45609, 92d
Cong. 1st Sess.

tions, and other provisions pertaining
to those allowances) within the fol-
lowing categories:

(1) for Members of the House of Rep-
resentatives, the Resident Commis-
sioner from Puerto Rico, and the Dele-
gate from the District of Columbia—al-
lowances for clerk hire, postage
stamps, stationery, telephone and tele-
graph and other communications, offi-
cial office space and official office ex-
penses in the congressional district
represented (including, as applicable, a
State, the Commonwealth of Puerto
Rico, and the District of Columbia), of-
ficial telephone services in the congres-
sional district represented, and travel
and mileage to and from the congres-
sional district represented; and

(2) for the standing committees, the
Speaker, the majority and minority
leaders, the majority and minority
whips, the Clerk, the Sergeant at
Arms, the Doorkeeper, and the Post-
master of the House of Representa-
tives-allowances for postage stamps,
stationery, and telephone and tele-
graph and other communications.

(b) The contingent fund of the House
of Representatives is made available to
carry out the purposes of this resolu-
tion.

§ 6.3 On several occasions, the
Committee on House Admin-
istration has submitted or-
ders to the House adjusting
the travel allowance of Mem-
bers and their employees.
On Dec. 8, 1971,(16) Mr. Frank

Thompson, Jr., of New Jersey, a

member of the Committee on
House Administration, submitted
Order No. 2 of that committee, ad-
justing the travel allowance of
House Members, pursuant to au-
thority delegated to that com-
mittee by the House:

TO ADJUST THE ALLOWANCE FOR TRAV-
EL OF MEMBERS AND STAFF TO AND

FROM CONGRESSIONAL DISTRICTS

Resolved, That effective January 3,
1971, until otherwise provided by order
of the Committee on House Adminis-
tration;

(a) The contingent fund of the House
of Representatives is made available
for reimbursement of transportation
expenses incurred by Members (includ-
ing the Resident Commissioner from
Puerto Rico and the Delegate from the
District of Columbia) in traveling, on
official business, by the nearest usual
route, between Washington, District of
Columbia, and any point in the district
which he represents, for not more than
24 round-trips during each Congress,
such reimbursement to be made in ac-
cordance with rules and regulations es-
tablished by the Committee on House
Administration of the House of Rep-
resentatives.

(b) The contingent fund of the House
of Representatives is made available
for reimbursement of transportation
expenses incurred by employees in the
office of a Member (including the Resi-
dent Commissioner from Puerto Rico
and the Delegate from the District of
Columbia) for not more than four
round-trips during any Congress be-
tween Washington, District of Colum-
bia, and any point in the Congressional
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17. For the allowance prior to the order,
see 2 USC § 43(b), as amended by
Pub. L. No. 90–86, 81 Stat. 226,
Sept. 17, 1967.

18. 118 CONG. REC. 34177, 92d Cong. 2d
Sess.

district represented by the Member.
Such payment shall be made only upon
vouchers approved by the Member,
containing a certification by him that
such travel was performed on official
duty. The Committee on House Admin-
istration shall make such rules and
regulations as may be necessary to
carry out this section.

(c) This order shall not affect any al-
lowance for travel of Members of the
House of Representatives (including
the Resident Commissioner from Puer-
to Rico and the Delegate from the Dis-
trict of Columbia) which is authorized
to be paid from funds other than the
contingent fund of the House of Rep-
resentatives.(17)

On Oct. 5, 1972,(18) Mr. Frank
Thompson, Jr., of New Jersey,
submitted a revised Order No. 2
as follows:

COMMITTEE ON HOUSE ADMINISTRA-
TION: ORDER NO. 2—REVISED—TO

ADJUST THE ALLOWANCE FOR TRAVEL

OF MEMBERS AND STAFF TO AND

FROM CONGRESSIONAL DISTRICTS

Resolved, That effective January 3,
1973, until otherwise provided by order
of the Committee on House Adminis-
tration;

(a) The contingent fund of the House
of Representatives is made available
for reimbursement of transportation
expenses incurred by Members (includ-
ing the Resident Commissioner from

Puerto Rico) in traveling, on official
business, by the nearest usual route,
between Washington, District of Co-
lumbia, and any point in the district
which he represents, for not more than
36-round trips during each Congress,
such reimbursement to be made in ac-
cordance with rules and regulations es-
tablished by the Committee on House
Administration of the House of Rep-
resentatives.

(b) The contingent fund of the House
of Representatives is made available
for reimbursement of transportation
expenses incurred by employees in the
office of a Member (including the Resi-
dent Commissioner from Puerto Rico)
for not more than 6-round trips during
any Congress between Washington,
District of Columbia and any point in
the Congressional district represented
by the Member. Such payment shall be
made only upon vouchers approved by
the Member, containing a certification
by him that such travel was performed
on official duty. The Committee on
House Administration shall make such
rules and regulations as may be nec-
essary to carry out this section.

(c) A Member of the House of Rep-
resentatives (including the Resident
Commissioner from Puerto Rico) may
elect to receive in any Congress, in lieu
of reimbursement of transportation ex-
penses for such Congress is authorized
in paragraph (a) above, a lump sum
transportation payment of $2,250 for
each Congress. The Committee on
House Administration of the House of
Representatives shall make such rules
and regulations as may be necessary to
carry out this section.

(d) This order shall not affect any al-
lowance for travel of Members of the
House of Representatives (including
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19. 111 CONG. REC. 19426, 89th Cong.
1st Sess.

1. 109 CONG. REC. 11528, 88th Cong.
1st Sess.

2. 89 CONG. REC. 9337, 78th Cong. 1st
Sess.

the Resident Commissioner from Puer-
to Rico) which is authorized to be paid
from funds other than the contingent
fund of the House of Representatives.

§ 6.4 Bills increasing the
amount of allowable reim-
bursement for travel ex-
penses for Members and
their employees are not
called up as privileged.
On Aug. 4, 1965,(19) a bill to in-

crease the number of reimburs-
able round trips to the home dis-
trict for each Member and for his
employees was not called up as
privileged since it amended exist-
ing law, although it did provide
for expenditure from the contin-
gent fund.

Similarly, on June 25, 1963,(1)

the bill amending the Legislative
Branch Appropriation Act of 1959
to provide for reimbursement of
transportation expenses for Mem-
bers for additional trips to their
home districts was reported and
called up as not privileged.

Travel for Appointees to
Boards and Commissions

§ 6.5 The House adopted a
privileged resolution appro-
priating from the contingent

fund expenses for committee
members to attend a meeting
of a United Nations agency.
On Nov. 9, 1943,(2) the House

adopted a privileged resolution
from the Committee on Accounts
(H. Res. 349):

Resolved, That there shall be paid
out of the contingent fund a sum not to
exceed $500 to defray the actual ex-
penses of such members of the Com-
mittee on Foreign Affairs as may be
designated by the chairman thereof, to
attend the meeting of the United Na-
tions Relief and Rehabilitation Admin-
istration at Atlantic City, N.J., begin-
ning Wednesday, November 10, 1943,
on vouchers signed by the chairman
and approved by the Committee on Ac-
counts.

§ 6.6 Members of a committee
appointed to attend an inter-
national conference were au-
thorized by resolution to use
foreign currencies credited
to the United States for trav-
el expenses, where the reso-
lution granting the com-
mittee its investigatory au-
thority in the same Congress
did not authorize foreign
travel.
On May 29, 1963, the House

adopted a resolution called up by
Mr. B. F. Sisk, of California, by
direction of the Committee on
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3. 109 CONG. REC. 9799, 88th Cong. 1st
Sess.

4. 94 CONG. REC. 10247, 80th Cong. 2d
Sess.

Rules, relating to foreign travel by
members of the Committee on
Education and Labor:

Resolved, That the Speaker of the
House of Representatives is hereby au-
thorized to appoint a member from the
majority and a member from the mi-
nority of the Committee on Education
and Labor to attend the International
Labor Organization Conference in Ge-
neva, Switzerland, between June 1.
1963, and June 30, 1963.

He is further authorized to appoint
as alternates a member from the ma-
jority and a member from the minority
of the said committee.

Notwithstanding section 1754 of title
22, United States Code, or any other
provision of law, local currencies
owned by the United States shall be
made available to the aforesaid dele-
gates and alternates from the Com-
mittee on Education and Labor of the
House of Representatives engaged in
carrying out their official duties under
section 190(d) of title 2, United States
Code: Provided, (1) That no member of
said committee shall receive or expend
local currencies for subsistence in an
amount in excess of the maximum per
diem rates approved for oversea travel
as set forth in the Standardized Gov-
ernment Travel Regulations, as revised
and amended by the Bureau of the
Budget; (2) that no member of said
committee shall receive or expend an
amount for transportation in excess of
actual transportation costs; (3) no ap-
propriated funds shall be expended for
the purpose of defraying expenses of
members of said committee in any
country where counterpart funds are
available for this purpose.

That each member of said committee
shall make to the chairman of said

committee an itemized report showing
the number of days visited in each
country whose local currencies were
spent, the amount of per diem fur-
nished and the cost of transportation if
furnished by public carrier, or if such
transportation is furnished by an agen-
cy of the U.S. Government, the identi-
fication of the agency. All such indi-
vidual reports shall be filed by the
chairman with the Committee on
House Administration and shall be
open to public inspection.(3)

The resolution authorizing the
use of ‘‘counterpart’’ funds for the
appointees was necessary, since
the resolution adopted in the 88th
Congress granting the Committee
on Education and Labor investiga-
tory authority (H. Res. 103) did
not authorize foreign travel or the
use of such funds for foreign trav-
el.

Travel for Extra Sessions

§ 6.7 The House by resolution
authorized the Clerk to pay
from the contingent fund to
the Sergeant at Arms an
amount to cover additional
mileage for Members for at-
tendance at a meeting of
Congress at a date earlier
than that to which ad-
journed.
On Aug. 7, 1948,(4) the House

adopted the following resolution,
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5. For regulations promulgating per
diem reimbursement limits and re-

porting requirements on overseas
travel for committee members, see
Regulations: Travel and Other Ex-
penses of Committee and Members,
Committee on House Administration,
92d Cong., Mar. 1, 1971. For the
statutory limitations and reporting
requirements on use of such funds,
passed into law in the 88th Con-
gress, see 22 USC § 1754, as amend-
ed by Pub. L. No. 88–633, Pt. IV,
§ 402, 78 Stat. 1015, Oct. 7, 1964.

6. For a discussion of counterpart
funds, past abuses in relation to
them, and the purposes of the com-
mittee amendments, see the discus-
sion at 109 CONG. REC. 1556–59,
88th Cong. 1st Sess., Jan. 31, 1963.

7. Id. at p. 1547.

subsequent to the convening of
Congress on a date earlier than
that to which it had adjourned:

Resolved, That the Clerk of the
House of Representatives is authorized
and directed to pay to the Sergeant at
Arms of the House of Representatives
not to exceed $171,000 out of funds ap-
propriated under the head ‘‘Contingent
expenses of the House,’’ fiscal year
1949, for additional mileage of Mem-
bers of the House of Representatives,
Delegates from Territories, and the
Resident Commissioner from Puerto
Rico, at the rate authorized by law.

Parliamentarian’s Note: The
Congress had adjourned from
June 20, 1948, to Dec. 31, 1948.
The President called the Congress
back into session by proclamation
on July 26, 1948, for the consider-
ation of legislation mentioned in
his message to Congress on July
27, 1948.

Overseas Travel

§ 6.8 The House adopted in the
88th Congress resolutions
with committee amendments,
reported from the Committee
on Rules, authorizing com-
mittees to conduct investiga-
tions but restricting their
use of counterpart funds
(local foreign currencies
owned by the United
States).(5)

On Jan. 31, 1963, and Feb. 18,
1963, the Committee on Rules of-
fered a number of resolutions au-
thorizing certain House commit-
tees to conduct investigations. The
committee offered amendments to
each of those resolutions in rela-
tion to the use by committee
members of ‘‘counterpart’’ funds,
i.e., foreign currencies, credited to
the United States in return for
aid, which may be spent only in
the country of origin.(6) The
amendments agreed to by the
House were those limiting over-
seas travel for Members to a max-
imum per diem rate, limiting ex-
penses to actual transportation,
and requiring counterpart funds
to be exhausted before appro-
priated funds were used.(7)
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8. Id. at pp. 1547–59; see also 109
CONG. REC. 2463, 88th Cong. 1st
Sess., Feb. 18, 1963.

9. 109 CONG. REC. 1548, 1549, 1552,
88th Cong. 1st Sess., Jan. 31, 1963.

10. 109 CONG. REC. 9896, 88th Cong. 1st
Sess.

11. 109 CONG. REC. 1553, 88th Cong. 1st
Sess., Jan. 31, 1963. See § 6.6, supra,
for further discussion.

12. For a statutory synopsis, see House
Rules and Manual § 984 (1973). See
also ‘‘Law and Regulations Regard-
ing Use of the Congressional Frank,’’
Subcommittee on Postal Service,
Committee on Post Office and Civil
Service, 92d Cong. 1st Sess. (1971).

Case decisions on the franking
privilege are summarized in ‘‘The
Franking Privilege of Members of
Congress,’’ special report of the Joint
Committee on Congressional Oper-
ations, 92d Cong. 2d Sess. (Oct. 16,
1972).

13. Postage on franked correspondence
is paid by a lump-sum appropriation
to the legislative branch, which rev-
enue is then paid to the postal serv-
ice. 39 USC § 3216(a).

For 10 other House committees,
the House agreed to amendments
authorizing no counterpart funds
for members of those commit-
tees.(8) However, denial of such
authorization did not preclude a
committee from requesting spe-
cific authorization of the Com-
mittee on Rules for overseas trav-
el funds for specific purposes.(9)

§ 6.9 Where members of a com-
mittee have no authority,
under the committee’s inves-
tigatory resolution, to travel
overseas or to use foreign
currencies while on com-
mittee business, the House
may grant such authority
when the Speaker appoints
members of that committee
as delegates to an inter-
national conference.
On May 31, 1963, Speaker John

W. McCormack, of Massachusetts,
appointed several delegates from
the Committee on Education and
Labor to attend the International
Labor Organization Conference in
Switzerland.(10) By virtue of that
appointment, the delegates were
authorized to travel overseas on

official business and to use foreign
currencies credited to the United
States (pursuant to H. Res. 368)
although the House Committee on
Rules had previously disallowed
use of governmental funds for
overseas travel by members of the
Committee on Education and
Labor.(11)

§ 7. Franking

The franking privilege is the
statutory right of Representatives
to send certain material through
the United States’ mails without
postage cost to themselves,(12) the
cost being paid from public reve-
nues.(13) Members, along with
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14. See 1 Stat. 237, Feb. 20, 1792, an act
which codified the entitlement of
Representatives to use the frank.
The passage of the act continued the
practice which was established by
the Continental Congress (see XXIII
Journals of the Continental Con-
gress, pp. 670–679).

15. The Act of Jan. 31, 1873, 17 Stat.
421, effective July 1, 1873, abolished
the franking privilege. Limited use
of the frank was reinstated in 1875
by 18 Stat. 343, §§ 5, 7, Mar. 30,
1875.

16. Prior to the enactment of Pub. L. No.
93–191, 39 USC § 3210 permitted
franked mailing of certain matter on
official or departmental business by
a government official. That language

resulted in uncertainty as to the
scope of the privilege, and up until
1968 the Post Office Department,
now the United States Postal Serv-
ice, inquired on occasion into the
proper use of the frank (see § 7.2,
infra). For interpretation by the
House Committee on Post Office and
Civil Service prior to the enactment
of Pub. L. No. 93–191, see Com-
mittee Print, Law and Regulations
Regarding Use of the Congressional
Frank, Subcommittee on Postal
Service, Committee on Post Office
and Civil Service, 92d Cong. 1st
Sess. (1971).

For two notable judicial decisions
on the scope of the franking privilege
(decided prior to the passage of Pub.
L. No. 93–191, clarifying the use of
the frank), see Hoellen v Annunzi,
468 F2d 522 (7th Cir. 1972), cert. de-
nied, 412 U.S. 953 (1973) and
Schiaffo v Helstoski, 350 F Supp
1076 (D.N.J. 1972), rev’d 492 F2d
413 (1974).

17. 39 USC § 3210(a) (5).
18. 39 USC § 3210(d). Such mailings,

within certain requirements, are also
allowed to Members-elect, Delegates
and Delegates-elect, and Resident

other federal officials, have en-
joyed the privilege almost continu-
ously from the founding of the Re-
public.(14) Although the scope and
applicability of franking has var-
ied through the history of Con-
gress, only during a brief period
in the 19th century was the privi-
lege totally abolished.(15)

Members, Members-elect, House
officers, and others entitled to the
franking privilege may, until the
first day of April following the ex-
piration of their term of office,
send free through the mails,
under their frank, any matter re-
lating to their ‘‘official business,
activities, and duties, as intended’’
under the guidelines set out in
title 39 of the United States
Code.(16) The controlling statute

prohibits franked mail containing
certain material that is ‘‘purely
personal or political’’ and pro-
hibits ‘‘mass mailings’’ less than
28 days before elections in which
the Member is a candidate.(17) It
allows franked mailing ‘‘with a
simplified form of address for de-
livery’’ (patron or occupant mail,
for example) within certain lim-
its.(18) Another provision (§ 3211)
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Commissioners and Resident Com-
missioners-elect.

For judicial decisions, prior to the
enactment of Pub. L. No. 93–191, re-
lating to the area within which a
Member of Congress could send such
franked mail, see Hoellen v Annun-
zio, 468 F2d 522 (7th Cir. 1972),
cert. denied, 412 U.S. 953 (1973);
Rising v Brown, 313 F Supp 824
(D.C. Calif. 1970).

19. Under 44 USC § 733, the Public
Printer furnishes printed blank

franks for mailing of public docu-
ments, and prints on official enve-
lopes the Member’s name, date, and
topic, not to exceed 12 words.

Under 44 USC § 907, the Public
Printer furnishes Members with en-
velopes for mailing the Congres-
sional Record or parts thereof.

permits the officers as well as
Members of the House to send
and receive public documents
through the mail until the first
day of April following the expira-
tion of their terms of office. And
the Congressional Record, or any
part or reprint of any part thereof,
including speeches and reports
contained therein, may be sent as
franked mail, if consistent with
the guidelines for such mail set
out in section 3210. Seeds from
the Department of Agriculture
may be sent under the frank pur-
suant to section 3213.

In the event a Member, Dele-
gate, or Resident Commissioner
dies in office, the surviving spouse
may send under the frank non-
political correspondence relating
to the death for a period of 180
days thereafter under section
3218. In preparing material to be
sent out under his frank, a Mem-
ber is entitled to the services of
the Public Printer.(19) The person

entitled to the use of a frank may
not loan it to another (§ 3215).

Cross References

Postage stamp allowance, § 8, infra.
Application of constitutional immunity to

material mailed under the frank,
§§ 15–17, infra.

Collateral References

Committee Print, Law and Regulations
Regarding Use of the Congressional
Frank, Subcommittee on Postal Serv-
ice, Committee on Post Office and Civil
Service, 92d Cong. 1st Sess. (1971).

The Franking Privilege of Members of
Congress, Special Report of the Joint
Committee on Congressional Oper-
ations, 92d Cong. 2d Sess. (Oct. 16
1972).

The Franking Privilege of Members of
Congress, Committee Print, Joint Com-
mittee on Congressional Operations,
92d Cong. 2d Sess., Identifying Court
Proceedings and Actions of Vital Inter-
est to the Congress (Oct. 16, 1972).

�

Congressional Guidelines on
Franking

§ 7.1 In the 93d Congress, the
Congress passed into law a
bill to clarify the proper use
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20. Prior to the enactment of Pub. L. No.
93–191, a variety of federal court de-
cisions inquired into the permissible
use of the franking privilege and
limited the scope of ‘‘official busi-
ness’’ in relation to the use of the
frank. See, for example, Hoellen v
Annunzio, 468 F2( 522 (1972), cert.
denied, 412 U.S. 953 (1973); Schiaffo
v Helstoski, 350 F Supp 1076 (1972),
rev’d 492 F2d 413 (1974).

1. Reprinted in ‘‘Law and Regulations
Regarding Use of the Congressional
Frank,’’ Subcommittee on Postal
Service of the Committee on Post Of-
fice and Civil Service, Committee
print No. 14, 92d Cong. 1st Sess., p.
1 (1971).

2. For an example of Post Office De-
partment interpretations issued
prior to 1968, see ‘‘The Congressional
Franking Privilege,’’ publication No.
126, Post Office Department (Apr.
1968).

3. See publication No. 126, id. at p. 1.
According to a Comptroller General

of the franking privilege, re-
stricting judicial review of
franking practices, and cre-
ating an advisory and inves-
tigatory commission on the
use of the frank.
Public Law No. 93–191 (87 Stat.

737), originally reported as H. R.
3180 by the Committee on Post
Office and Civil Service, amended
title 39 of the United States Code
to clarify the proper use of the
franking privilege by Members of
Congress, and established a spe-
cial commission of the House of
Representatives entitled the
‘‘House Commission on Congres-
sional Mailing Standards.’’

The law amended title 39, sec-
tion 3210 to define the scope of
permissible use of the frank in as-
sisting and expediting the conduct
of the ‘‘official business, activities,
and duties of the Congress of the
United States.’’ (20) The commis-
sion provides guidance to Mem-
bers, promulgates regulations,
and renders decisions on the use

of the frank. Under the controlling
statute, the jurisdiction of courts
to inquire into the permissible use
of the frank is limited.

Postal Service Interpretation
and Enforcement

§ 7.2 Beginning in 1968, the
Post Office Department and
its successor, the U.S. Postal
Service, discontinued the in-
terpretation and enforce-
ment of statutes regulating
the franking privilege.
On Dec. 26, 1968, the General

Counsel of the Post Office Depart-
ment issued a memorandum (1) to
Congress stating that the depart-
ment would no longer interpret
the laws on the use of the con-
gressional frank,(2) and would no
longer attempt to enforce the
statutes and regulations by re-
questing payment of postage for
material allegedly improperly
franked.(3) The memorandum also
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decision, No. B128938, Aug. 16,
1956, the Post Office Department
had authority to collect postage
which should have been paid on ma-
terial not properly franked.

4. See the Postal Reorganization Act,
Pub. L. No. 91–375, 84 Stat. 719,
Aug. 2, 1970 (effective July 1, 1971).

5. Letter of Mr. David Nelson to Chair-
man Thaddeus Dulski (N.Y.) Aug.
12, 1971, reprinted in ‘‘Law and Reg-
ulations Regarding Use of the
Frank,’’ Subcommittee on Postal
Service, Committee on Post Office
and Civil Service, Committee print
No. 14, 921 Cong. 1st Sess., p. 6
(1971).

6. ‘‘Patron’’ mail is mail identified with
the Member’s frank, with neither a
name or address but marked ‘‘occu-
pant’’ or ‘‘patron,’’ and distributed by
postal carriers to every postal patron
on an established route. See the tes-
timony of Postmaster General Day,
Hearings Before a Subcommittee of
the Committee on Appropriations,
U.S. Senate, 88th Cong. 1st Sess., p.
256 (1963).

7. 109 CONG. REC. 24831, 24832, 88th
Cong. 1st Sess.

stated that the department would
continue to tender to individual
Members, on their request, advi-
sory opinions on particular mate-
rial sought to be franked.

After the Post Office Depart-
ment was converted in 1971 to an
independent U.S. Postal Service,(4)

the General Counsel of the Postal
Service informed the Chairman of
the House Committee on Post Of-
fice and Civil Service that the new
service would not only refrain
from enforcement of statutes and
regulations on the congressional
frank, but would also cease ren-
dering advisory opinions.(5)

Franking ‘‘Patron’’ Mail

§ 7.3 Where a Senate amend-
ment to a legislative appro-
priation act prohibited the

sending of ‘‘patron’’ mail
under the frank of any Mem-
ber of Congress,(6) the House
concurred in the Senate
amendment with an amend-
ment prohibiting such mail
under a Senator’s frank but
permitting a House Member
to use his frank for mail ad-
dressed to patrons within his
own congressional district.
On Dec. 17, 1963,(7) the House

was considering a Senate amend-
ment to a legislative appropriation
bill which prohibited the use of
the franking privilege by any
Member of Congress for delivery
of mailings to postal patrons (‘‘oc-
cupant’’ mail). The House amend-
ed the Senate amendment by pro-
hibiting that use of the franking
privilege by Senators but not for
Members of the House. The
amendment limited such mailings
to the Representative’s immediate
congressional district.

The Senate agreed to the
amendment on the following day,



730

DESCHLER’S PRECEDENTSCh. 7 § 7

8. 109 CONG. REC. 25025, 25026, 88th
Cong. 1st Sess.

In the two preceding fiscal years,
the Senate and House had disagreed
over the inclusion of patron mail
within the franking privilege (see
Pub. L. No. 87–332, 75 Stat. 747,
Sept. 30, 1961 and Pub. L. No. 87–
730, 76 Stat. 694, Oct. 2, 1962). A
Senate report (S. REPT. NO. 88–313),
88th Cong. 1st Sess. explained in
part the 1963 compromise as follows
at p. 6: ‘‘While in the past the [Ap-
propriations] Committee has voted to
bar the use of the simplified and oc-
cupant mailing privileges to all
Members of Congress and has not
changed its opinion, it is believed in
the interest of comity and under-
standing that the committee should
make the prohibition applicable sole-
ly to the U.S. Senate.’’ The report
added: ‘‘The Constitution provides
that each House may determine the
rules of its proceedings. While the
mailing privilege does not specifi-
cally come under the rules of either
body, in view of the past history of
this legislation the committee be-
lieves each House should make its
own determination in this regard.’’

9. See 39 USC § 3212, as amended by
Pub. L. No. 93–191, 87 Stat. 741,

which allows the sending of the
Record, or any part thereof, or
speeches or reports contained there-
in. See also Straus v Gilbert, 193 F
Supp 214 (S.D.N.Y. 1968) (under 39
USC § 3212, Congressmen could send
as franked mail, within and without
his congressional district, material
reprinted from the Congressional
Record, even if mailed for election
campaign purposes) .

10. 90 CONG. REC. 879, 880, 78th Cong.
2d Sess.

11. 90 CONG. REC. 879, 78th Cong. 2d
Sess.

and the provision became perma-
nent law.(8)

Franking and the Congres-
sional Record

§ 7.4 The Solicitor General in-
formed a Member of Con-
gress that the franking privi-
lege extended to any mate-
rial printed in the Congres-
sional Record.(9)

On Jan. 28, 1944,(10) there was
inserted in the Record a letter
from the Solicitor General of the
Post Office Department stating
that all material in the Congres-
sional Record, regardless of the
place of printing or the style of
type, could be sent out under the
franking privilege. The latter
added that extracts from the Con-
gressional Record should bear
identifying marks to clearly dem-
onstrate that they appeared in the
Congressional Record.

Abuse of Frank as Question of
Privilege

§ 7.5 Public charges of misuse
of the franking privilege give
rise to a question of personal
privilege.
On Jan. 28, 1944,(11) Speaker

pro tempore John W. McCormack,
of Massachusetts, ruled that a
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12. 39 USC § 3215, enacted into law by
Pub. L. No. 91–375, 84 Stat. 754,
Aug. 12, 1970, prohibits a Member
from lending or permitting another
to use his frank.

13. The allowances and allotments dis-
cussed in this section apply to the
Delegates from the District of Co-
lumbia, Guam, and the Virgin Is-
lands and to the Resident Commis-
sioner from Puerto Rico, unless oth-
erwise indicated.

14. See 40 USC §§ 177–184 (House office
buildings) and 2 USC § 122 (home
district office buildings).

15. See 2 USC § 42c.

16. See 2 USC § 112e. The Committee on
House Administration may prescribe
the dollar value limit of mechanical
office equipment.

17. See 2 USC §§ 46g and 46g–1.
18. See 2 USC § 122 and § 8.6, infra

(power of Committee on House Ad-
ministration to adjust the home dis-
trict office allotment).

19. See 2 USC § 92.
20. See 2 USC § 46b.
1. The Revenue Act of 1951, 65 Stat.

452, § 619(d), Oct. 20, 1951, which
became effective Jan. 3, 1953, ren-
dered cash allowances of Members
accountable as taxable income.

2. See 2 USC § 57(b).

question of personal privilege had
been stated when a Member pre-
sented a newspaper article
quoting a book containing an ac-
cusation that a Member permitted
the use of his frank by one of
questionable character.(12)

§ 8. Office and Personnel
Allowances; Supplies

Congress has established a vari-
ety of allowances and allotments
which enable Members to equip,
staff, and operate offices, both in
the Capitol and in the home dis-
trict.(13) Some allotments are fur-
nished in kind with no dollar
limit, such as office space in fed-
eral buildings.(14) Other allot-
ments are limited to a certain dol-
lar value, such as postage
stamps (15) and electrical office

equipment furnished to Mem-
bers.(16) Other expenses of Mem-
bers are reimbursed by the House
up to a certain limit, such as tele-
phone service (17) and home dis-
trict office space in nonfederal
buildings.(18) Another method of fi-
nancing prevails over clerk-hire,
which is paid directly by the
House of Representatives to em-
ployees of the Member.(19) If an al-
lowance may be withdrawn in
cash as needed, as may the sta-
tionery allowance,(20) the allow-
ance is taxable income to the
Member.(1)

All office allowances are drawn
from the contingent fund of the
House.(2) Measures and regula-
tions relating to such expendi-
tures, and to the clerk-hire and of-
fice space of Members, are within
the jurisdiction of the Committee
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3. See § 8.1, infra.
For regulations promulgated by

the Committee on House Adminis-
tration, see Regulations of Travel
and other Expenses of Committees
and Members, Committee on House
Administration, 92d Cong. (Mar. 1,
1971).

4. See, for example, § 8.8, infra.
5. See § 8.3, infra, including note as to

later rescission of authority.
6. 2 USC § 95.
7. See 40 USC §§ 177–184. For informa-

tion on the allotment of space in
House office buildings, see Ch. 4,
supra.

8. See § 8.6, infra, for adjustments
made in the 92d Congress to the al-

lowance for home district office
space.

The Committee on House Adminis-
tration has jurisdiction over all mat-
ters relating to office space for Mem-
bers. House Rules and Manual § 693
(1973).

9. The Committee on House Adminis-
tration has authority to sanction the
purchase of electric and mechanical
office equipment for Members, to
prescribe the type of equipment, and
to issue regulations as to the use,
maximum dollar limit, and deprecia-
tion of such property. 2 USC § 112e.

10. See 2 USC § 122e(b).
11. See 2 USC § 332. For the disburse-

ment of clerk-hire appropriations,
see 2 USC § 92.

The clerk-hire allowance for the
Delegates from Guam and the Virgin
Islands is 60 percent of that of Mem-
bers (see 48 USC § 1715). The Resi-
dent Commissioner from Puerto Rico
and the Delegate from the District of
Columbia receive the same clerk-hire
as Members.

on House Administration.(3) Under
the former practice, increases in
the allowances of Members were
brought before the House for its
approval by resolution.(4) In the
92d Congress, however, the Com-
mittee on House Administration
was authorized by law to inde-
pendently adjust the allowances of
House Members.(5) Any payment
from the contingent fund must
have the prior sanction of the
committee.(6)

Each Member receives, by stat-
ute, an allotment of office space
both at the Capitol and in the
home district. An office in one of
the House buildings is granted to
the Member, based on a system of
seniority and drawing lots.(7) In
the home district, the Representa-
tive is entitled to three locations
for office space, to be located in
federal buildings if space is avail-
able.(8)

The offices of Representatives in
the House office buildings are fur-
nished by the House. In addition,
each Member is entitled to electric
office equipment, to be credited
against his allowance for that pur-
pose.(9) Electric equipment re-
mains the property of the Clerk of
the House during the period of its
use.(10)

The most substantial allowance
given to Members is the clerk-hire
allowance, through which he
staffs all his offices.(11) The max-
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12. See § 8.4, infra.
The maximum dollar limit for the

clerk-hire allowance, formerly based
on a base rate pay system, has since
been changed to a gross annual rate
pay system (see 2 USC § 331).

13. 2 USC § 92.
14. See 2 USC § 92b. Pending the elec-

tion of a successor, such clerks per-
form duties under the supervision of
the Clerk of the House.

15. 44 USC § 906.
16. See, for example, H. Res. 1170, 92d

Cong. 2d Sess., Oct. 18, 1972 (print-
ing and distribution of revised House
Rules and Manual).

17. 2 USC § 54.
The Clerk of the House must dis-

tribute to Members copies of the
Journal, copies of requested docu-

ments printed by order of the House,
and lists of reports which federal de-
partments must make to Congress.
Rule III clauses 2, 3, House Rules
and Manual §§ 640, 641 (1973).

18. See 2 USC § 42c.
19. The stationery allowance, codified in

2 USC § 46b, has been adjusted by
the Committee on House Adminis-
tration (see § 8.7, infra).

A Member or Delegate elected to
serve a portion of a term receives a
prorated stationery allowance (see 2
USC § 46b–2).

20. See 2 USC § 46g. A Member or Dele-
gate elected for a portion of a term
receives a proportional amount of
units.

1. Each Member receives a quarterly
allowance in reimbursement for tele-
phone service incurred outside the
District of Columbia (see 2 USC
§ 46g–1). The Delegate from the Dis-
trict of Columbia is not entitled to
that allowance.

imum allowance has been ad-
justed upwards in recent Con-
gresses.(12)

Clerical help may be dismissed
by a Member without cause,(13)

and under Rule XLIII clause 8, a
Member may not retain anyone
from his clerk-hire allowance who
does not perform duties commen-
surate with his compensation. In
the event a Member dies, his cler-
ical help may remain on the
House payroll until the time a
successor is elected.(14)

Each Member is allotted a cer-
tain number of official publica-
tions, such as the Congressional
Record,(15) the House Rules and
Manual,(16) and the United States
Code.(17)

Necessary supplies are fur-
nished a Member’s office pursuant
to statute. Each Representative
receives postage stamps up to a
certain dollar limit,(18) and may
draw upon a stationery ac-
count.(19) For communications pur-
poses, each Member is entitled to
a certain number of ‘‘units’’ for
long distance telephone calls, tele-
grams, and cables.(20) Units are
calculated on the number of min-
utes, for telephone communica-
tions, and on the number of
words, for telegram and cable
communications.(1)
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2. See 2 USC § 416.

3. 60 Stat. 812, Jan. 2, 1947.
4. House Rules and Manual § 693

(1973).
5. 2 USC § 95.

The committee may report at any
time on all matters of expenditure
from the contingent fund. See 99
CONG. REC 10360, 83d Cong. 1st
Sess., July 29, 1953; 100 CONG. REC.
2282, 83d Cong. 2d Sess., Feb. 25,
1954.

6. 2 USC § 112e.
7. See § 8.3, infra.

Various office services are per-
formed by officers and employees
of the House. Members may have
documents folded or prepared for
bulk mailing by the House Fold-
ing Room. The Clerk of the House
maintains radio and television
studios for Members to make
transcriptions and films. The Gov-
ernment Printing Office binds doc-
uments for House Members. The
stationery room prints, without
charge, official stationery for
Members.

Advisory assistance on office op-
eration is available from the
House Office of Placement and Of-
fice Management.(2)

Cross References

Allowances and supplies of officers, offi-
cials, and employees, see Ch. 6, supra.

Distribution of official publications, see
Ch. 5, supra.

House facilities in general, see Ch. 4,
supra.

�

Jurisdiction of Committee on
House Administration

§ 8.1 The Committee on House
Administration has jurisdic-
tion over all measures relat-
ing to allowances and clerk-
hire for Members, office
space, and appropriations
and payments from the con-
tingent fund of the House.

The Committee on House Ad-
ministration, created by the Legis-
lative Reorganization Act of
1946,(3) has jurisdiction under the
House rules,(4) over employment
of persons by the House, including
clerks for Members, assignment of
office space, and appropriations
and payments from the contingent
fund for allowances of Members.
Any payments from the contin-
gent fund must have the sanction
of the Committee on House Ad-
ministration.(5) The committee
regulates the purchase and use of
electric office equipment for Mem-
bers.(6)

In the 92d Congress, the com-
mittee was given plenary powers
to periodically review and adjust
the allowances of Members, with-
out the requirement that the
House consider and pass indi-
vidual resolutions on the subject
of allowances.(7)

§ 8.2 The Committee on House
Administration announced a
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8. 112 CONG. REC. 27653, 89th Cong.
2d Sess.

9. 117 CONG. REC. 26451, 92d Cong. 1st
Sess. But see 2 USC § 57a (authority
substantially rescinded).

10. 2 USC § 57, enacted by Pub. L. No.
92–184, Ch. 4, 85 Stat. 636, Dec. 15,
1971.

11. 117 CONG. REC. 26446, 92d Cong. 1st
Sess.

12. Id. at p. 26445

policy to discourage the tem-
porary employment, by Mem-
bers and by committees, of
personnel for periods of less
than a month.
On Oct. 19, 1966,(8) Wayne L.

Hays, of Ohio, the Chairman of
the Subcommittee on Accounts of
the Committee on House Adminis-
tration announced as follows:

MR. HAYS: . . . Today the House
Committee on Administration passed
unanimously a motion ordering and di-
recting the chairman to notify all
Members that, as of the 15th of No-
vember, any employee put on a Mem-
ber’s payroll, or a committee payroll,
shall not be put on for a period of less
than 1 month, except that if the person
put on does not work out, and they de-
sire to terminate his employment in
less than a month, he may not re-
appear on the Member’s payroll for a
period of 6 months.

Adjustments of Allowances

§ 8.3 The Committee on House
Administration became au-
thorized by law in the 92d
Congress to periodically re-
view and adjust the office
and supplies allowances of
Members.
On July 21, 1971, the House

agreed to House Resolution 457,(9)

later enacted into permanent
law,(10) which empowered the
Committee on House Administra-
tion to periodically review and ad-
just the allowances of Members of
the House without requiring any
action by the House. The resolu-
tion covered the following allow-
ances: clerk-hire; postage stamps;
stationery; telecommunications;
official office space and official ex-
penses in the district; official tele-
phone service in the district; trav-
el and mileage.

During debate on the resolution,
it was stated by Mr. Frank
Thompson, Jr., of New Jersey, a
member of the committee, that
any such action taken by the com-
mittee would be submitted to the
House and printed in the Congres-
sional Record on the day following
a decision.(11)

The purpose of the resolution,
as stated by Mr. Thompson, was
to ‘‘eliminate the need for coming
to the floor a number of times
each session with privileged reso-
lutions on . . . routine allow-
ances.’’ (12)

The resolution, called up as
privileged by the Committee on
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13. 118 CONG. REC. 6122, 92d Cong. 2d
Sess.

House Administration, read as fol-
lows:

Resolved, That (a) until otherwise
provided by law, the Committee on
House Administration may, as the
committee considers appropriate, fix
and adjust from time to time, by order
of the committee, the amounts of al-
lowances (including the terms, condi-
tions, and other provisions pertaining
to those allowances) within the fol-
lowing categories:

(1) for Members of the House of Rep-
resentatives, the Resident Commis-
sioner from Puerto Rico, and the Dele-
gate from the District of Columbia—al-
lowances for clerk hire, postage
stamps, stationery, telephone and tele-
graph and other communications, offi-
cial office space and official office ex-
penses in the congressional district
represented (including as applicable, a
State, the Commonwealth of Puerto
Rico, and the District of Columbia), of-
ficial telephone services in the congres-
sional district represented, and travel
and mileage to and from the congres-
sional district represented; and

(2) for the standing committees, the
Speaker, the majority and minority
leaders, the majority and minority
whips, the Clerk, the Sergeant at
Arms, the Doorkeeper, and the Post-
master of the House of Representa-
tives—allowances for postage stamps,
stationery, and telephone and tele-
graph and other communications.

(b) The contingent fund of the House
of Representatives is made available to
carry out the purposes of this resolu-
tion.

Clerk-hire Allowance

§ 8.4 The Committee on House
Administration adjusted up-

wards the clerk-hire allow-
ance of Members in the 92d
and 93d Congresses.
On Feb. 29, 1972,(13) Frank

Thompson, Jr., of New Jersey, the
Chairman of the Subcommittee on
Accounts, Committee on House
Administration, inserted in the
Record an order equalizing the
number of clerks and clerk-hire
allowance for Members:

Order No. 3 equalizes the number of
clerks and the amount of clerk hire al-
lowance to all Members of the House of
Representatives, the Resident Commis-
sioner from Puerto Rico, and the Dele-
gate from the District of Columbia.
The former method of allocating this
allowance—based on the population of
a Member’s district—has become obso-
lete under the new redistricting plans
being adopted throughout the United
States. Under these plans, congres-
sional districts will be of a more uni-
form size.

Order No. 3 follows:

Resolved, That effective March 1,
1972, until otherwise provided by
order of the Committee on House
Administration, each Member of the
House of Representatives, the Resi-
dent Commissioner from Puerto
Rico, and the Delegate from the Dis-
trict of Columbia shall be entitled to
an annual clerk hire allowance of
$157,092 for not to exceed 16 clerks.
There shall be paid out of the contin-
gent fund of the House of Represent-
atives such sums as may be nec-
essary to carry out this order until
otherwise provided by law.
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14. See § 8.3, supra.
The former base rate pay system

on which clerk-hire was calculated
was converted to a gross per annum
salary system by the Legislative Re-
organization Act of 1970, Pub. L. No.
91–510, 84 Stat. 1140, Oct. 26, 1970,
codified in 2 USC 331.

15. 119 CONG. REC. 13074, 93d Cong. 1st
Sess.

16. Pursuant to H. Res. 420, 93d Cong.
1st Sess., Sept. 18, 1973, each Mem-
ber may also employ a ‘‘Lyndon
Baines Johnson Congressional In-
tern,’’ for a maximum of two months,
at not to exceed $500 per month.

17. 117 CONG. REC. 1517, 1518, 92d
Cong. 1st Sess.

The Committee on House Ad-
ministration had ordered the ad-
justment pursuant to the author-
ity granted to the committee by
the House.(14)

On Apr. 18, 1973, Mr. Thomp-
son inserted in the Record two or-
ders further affecting the clerk-
hire allowance of Members: (15)

COMMITTEE ORDER NO. 5

Resolved, That effective May 1, 1973,
until otherwise provided by order of
the Committee on House Administra-
tion, upon written request to the Com-
mittee on House Administration, a
Member, the Resident Commissioner
from Puerto Rico, or a Delegate to the
House of Representatives may employ
in lieu of 1 of the 16 clerks allowed
under his clerk hire allowance, a re-
search assistant at such salary as the
Member may designate. The Member’s
annual clerk hire allowance will then
be increased at the rate of $20,000.

There shall be paid out of the contin-
gent fund of the House of Representa-
tives such sums as may be necessary
to carry out this order until otherwise
provided by law.

COMMITTEE ORDER NO. 6

Resolved, That effective May 1, 1973,
until otherwise provided by order of

the Committee on House Administra-
tion, upon written request to the Com-
mittee on House Administration, a
Member, the Resident Commissioner
from Puerto Rico or a Delegate to the
House of Representatives may allocate
up to $250 a month of any unused por-
tion of his clerk hire allowance for the
leasing of equipment necessary for the
conduct of his office.

There shall be paid out of the contin-
gent fund of the House of Representa-
tives such sums as may be necessary
to carry out this order until otherwise
provided by law.(16)

§ 8.5 A resolution providing a
minimum gross annual sal-
ary for all employees paid
from clerk-hire allowances
was not called up as privi-
leged, since it did not involve
the contingent fund but a
separate clerk-hire appro-
priation.
On Feb. 3, 1971, Wayne L.

Hays, of Ohio, Chairman of the
Committee on House Administra-
tion, called up by unanimous con-
sent a resolution providing for a
minimum gross annual salary for
all clerk-hire employees.(17) The
resolution was considered by
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18. 117 CONG. REC. 29526, 92d Cong. 1st
Sess.

unanimous consent, since such a
resolution, calling for expenditure
not from the contingent fund but
from the separate clerk-hire ap-
propriation, is not privileged
under Rule XI clause 22:

H. RES. 189

Resolved, That, until otherwise pro-
vided by law and notwithstanding any
other authority to the contrary, effec-
tive at the beginning of the first pay
period commencing on or after the date
of adoption of this resolution no person
shall be paid from the clerk hire allow-
ance of any Member of the House of
Representatives, the Resident Commis-
sioner from Puerto Rico, or the Dele-
gate from the District of Columbia at a
per annum gross rate of less than
$1,200.

Home Office Allowance

§ 8.6 The Committee on House
Administration modified the
home district office space al-
lowance of Members in the
92d Congress.
On Aug. 4, 1971,(18) the Chair-

man of the Committee on House
Administration inserted in the
Record an order by that com-
mittee adjusting the allowance of
Members for home district office
space:

(Mr. Hays asked and was given per-
mission to extend his remarks at this

point in the Record and to include ex-
traneous matter.)

MR. [WAYNE L.] HAYS [of Ohio]: Mr.
Speaker, House Resolution 457, adopt-
ed by the House of Representatives on
July 21, 1971, provided the Committee
on House Administration the authority
to fix and adjust from time to time var-
ious allowances by order of the com-
mittee. During House debate on House
Resolution 457, the Members were as-
sured that any order adopted by the
committee under the authority of the
resolution would be published in the
Congressional Record in the first issue
following the committee action. Pursu-
ant to that commitment, the following
order of the Committee on House Ad-
ministration is submitted for printing
in the Congressional Record. After
careful consideration, the order was
approved unanimously by the Sub-
committee on Accounts on July 29,
1971, and adopted unanimously by the
Committee on House Administration
August 4, 1971.

TO ADJUST THE ALLOWANCE FOR
RENTAL OF DISTRICT OFFICES

Resolved, That effective August 1,
1971, until otherwise provided by
order of the Committee on House
Administration, each Member of the
House of Representatives shall be
entitled to office space suitable for
his use in the district he represents
at not more than three places des-
ignated by him in such district. The
Sergeant at Arms shall secure office
space satisfactory to the Member in
post offices or Federal buildings at
not more than two locations if such
space is available. Office space to
which a Member is entitled under
this resolution which is not secured
by the Sergeant at Arms may be se-
cured by the Member, and the Clerk
shall approve for payment from the
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19. For the authority of the Committee
on House Administration to adjust
such allowances, see § 8.3, supra. For
previous office space allowed under
the United States Code, see 2 USC
§ 122.

20. 118 CONG. REC. 6122, 92d Cong. 2d
Sess.

contingent fund of the House of Rep-
resentatives vouchers covering bona
fide statements of amounts due for
such office space not exceeding a
total allowance to each Member of
$200 per month; but if a Member
certifies to the Committee on House
Administration that he is unable to
obtain suitable space in his district
for $200 per month due to high rent-
al rates or other factors, the Com-
mittee on House Administration
may, as the Committee considers ap-
propriate, direct the Clerk to ap-
prove for payment from the contin-
gent fund of the House of Represent-
atives vouchers covering bona fide
statements of amounts due for suit-
able office space not exceeding a
total allowance to each Member of
$350 per month. No Member shall be
entitled to have more than two dis-
trict offices outfitted with office
equipment, carpeting and draperies
at the expense of the General Serv-
ices Administration.

As used in this resolution the term
‘‘Member’’ means any Member of the
House of Representatives, the Resi-
dent Commissioner of Puerto Rico
and the Delegate of the District of
Columbia.(19)

Another adjustment affecting
the allowance was announced on
Feb. 29, 1972: (20)

MR. [FRANK] THOMPSON [Jr.] of New
Jersey: Mr. Speaker, House Resolution
457, adopted by the House of Rep-
resentatives on July 21, 1971, provided
the Committee on House Administra-

tion the authority to fix and adjust
from time to time various allowances
by order of the committee. Pursuant to
this authority, the committee has re-
vised Order No. 1 and issued Order
No. 3.

Order No. 1, revised, increases the
number of allowable district offices in
Federal office buildings from two to
three. Some Members, because of the
physical size of their districts require
additional offices to adequately serve
their constituents. This order gives
those Members the authority to estab-
lish an additional office in a Federal
building if such space is available.

Order No. 1, revised, follows:

Resolved, That effective January
25, 1972, each Member of the House
of Representatives shall be entitled
to office space suitable for his use in
the district he represents at such
places designated by him in such dis-
trict. The Sergeant at Arms shall se-
cure office space satisfactory to the
Member in post offices or Federal
buildings at not more than three (3)
locations if such space is available.
Office space to which a Member is
entitled under this resolution which
is not secured by the Sergeant at
Arms may be secured by the Mem-
ber, and the Clerk shall approve for
payment from the contingent fund of
the House of Representatives vouch-
ers covering bona fide statements of
amounts due for office space not ex-
ceeding a total allowance to each
Member of $200 per month; but if a
Member certifies to the Committee
on House Administration that he is
unable to obtain suitable space in his
district for $200 per month due to
high rental rates or other factors,
the Committee on House Adminis-
tration, may as the committee con-
siders appropriate, direct the Clerk
to approve for payment from the con-
tingent fund of the House of Rep-
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1. 118 CONG. REC. 34177, 92d Cong. 2d
Sess.

2. For the prior allowance, see 2 USC
§ 46b.

3. The power granted to the Committee
on House Administration in the 92d
Congress to independently adjust al-
lowances had made unnecessary the
practice of offering privileged resolu-
tions for payment from the contin-
gent fund of allowances (see § 8.3,
supra).

4. 112 CONG. REC. 11654, 89th Cong.
2d Sess.

resentatives vouchers covering bona
fide statements of amounts due for
suitable office space not exceeding a
total allowance to each Member of
$350 per month. Members shall be
entitled to have no more than three
(3) district offices outfitted with of-
fice equipment, carpeting, and drap-
eries at the expense of the General
Services Administration.

As used in this resolution the term
‘‘Member’’ means any Member of the
House of Representatives, the Resi-
dent Commissioner of Puerto Rico,
and the Delegate of the District of
Columbia.

Stationery Allowance

§ 8.7 The Committee on House
Administration increased the
stationery allowance of Mem-
bers in the 92d Congress.
On Oct. 5, 1972,(1) the Com-

mittee on House Administration
increased the stationery allowance
of Members by Order No. 4, sub-
mitted pursuant to the authority
granted the committee to adjust
allowances:

COMMITTEE ON HOUSE ADMINISTRA-
TION: ORDER NO. 4—TO ADJUST THE

ALLOWANCE FOR STATIONERY FOR

REPRESENTATIVES, DELEGATES, AND

RESIDENT COMMISSIONER

Resolved, That effective January 3,
1973, until otherwise provided by order
of the Committee on House Adminis-
tration; the allowance for stationery for
each Member of the House of Rep-
resentatives, Delegates, and Resident

Commissioner shall be $4,250 per reg-
ular session.(2)

Contingent Fund Appropria-
tions as Privileged

§ 8.8 Resolutions which pro-
vided payment out of the
contingent fund for addi-
tional office allowances of
Members were called up as
privileged.(3)

On May 26, 1966, a resolution
from the Committee on House Ad-
ministration providing payment
from the contingent fund of sums
to increase the basic clerk-hire al-
lowance on each Member and the
Resident Commissioner was called
up as privileged: (4)

MR. [SAMUEL N.] FRIEDEL [of Mary-
land]: Mr. Speaker, by direction of the
Committee on House Administration, I
offer a privileged resolution (H. Res.
855) and ask for its immediate consid-
eration.

The Clerk read the resolution, as fol-
lows:
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5. 97 CONG. REC. 12289, 82d Cong. 1st
Sess.

6. Sam Rayburn (Tex.).
7. See also 116 CONG. REC. 39448,

39449, 91st Cong. 2d Sess., Dec. 2,
1970 (resolution for additional sta-
tionery allowance from contingent
fund and resolution for increased
telephone and telegraph allowance
from contingent fund); 111 CONG.
REC. 13799, 89th Cong. 1st Sess.,
June 16, 1965 (resolution author-
izing employment by Members of
student congressional interns, to be
paid from contingent fund).

H. RES. 855

Resolved, That, effective on the
first day of the first month which be-
gins after the date of adoption of this
resolution, there shall be paid out of
the contingent fund of the House,
until otherwise provided by law,
such sums as may be necessary to
increase the basic clerk hire allow-
ance of each Member and the Resi-
dent Commissioner from Puerto Rico
by an additional $7,500 per annum,
and each such Member and Resident
Commissioner shall be entitled to
one clerk in addition to those to
which he is otherwise entitled.

With the following committee
amendment:

Line 7, strike out ‘‘$7,500’’ and in-
sert ‘‘$7,000’’.

On Sept. 27, 1951,(5) the House
considered a resolution called up
by the Committee on House Ad-
ministration:

MR. [THOMAS B.] STANLEY [of Vir-
ginia]: Mr. Speaker, by direction of the
Committee on House Administration I
offer a privileged resolution (H. Res.
318) with amendments, and ask for its
immediate consideration.

The Clerk read as follows:

Resolved, That upon the request of
any Member, officer, or committee of
the House of Representatives and
with the approval of the Committee
on House Administration, the Clerk
of the House of Representatives is
authorized and directed to purchase
electric office equipment for the use
of such Member, officer, or com-
mittee. The cost of such equipment
shall be paid from the contingent
fund of the House of Representa-
tives.

Sec. 2. The Committee on House
Administration shall prescribe such
standards and regulations (including
regulations establishing the types
and maximum amount of electric of-
fice equipment which may be fur-
nished to any Member, officer, or
committee) as may be necessary to
carry out the provisions of this reso-
lution.

Sec. 3. Electric office equipment
furnished under this resolution shall
be registered in the office of the
Clerk of the House of Representa-
tives, and shall remain the property
of the House of Representatives.

Sec. 4. For the purposes of this
resolution, the term ‘‘Member’’ in-
cludes the Representatives in Con-
gress, the Delegates from the Terri-
tories of Alaska and Hawaii, and the
Resident Commissioner from Puerto
Rico. . . .

MR. [KARL M.] LECOMPTE [of Iowa]:
Mr. Speaker, a parliamentary inquiry.

THE SPEAKER: (6) The gentleman will
state it.

MR. LECOMPTE: Is this a privileged
resolution?

THE SPEAKER: The Chair would hold
that this is a privileged resolution be-
cause the expenditure is out of the con-
tingent fund of the House.(7)
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8. In the 92d Congress, the Committee
on House Administration was given
independent power to adjust allow-
ances, thereby obviating the neces-
sity of offering resolutions to in-
crease allowances (see § 8.3, supra).

9. 111 CONG. REC. 23985, 89th Cong.
1st Sess.

10. 90 CONG. REC. 8937–39, 78th Cong.
2d Sess.

11. 101 CONG. REC. 9815, 9816, 84th
Cong. 1st Sess.

Legislation Amending Allow-
ances

§ 8.9 A joint resolution to
amend existing law by pro-
viding an increase in the
number of electric type-
writers furnished to each
Member, to be paid for from
the contingent fund, is not
called up as privileged.(8)

On Sept. 15, 1965,(9) a joint res-
olution reported from the Com-
mittee on House Administration,
increasing the number of electric
typewriters to be furnished to
Members by the Clerk of the
House, and amending a prior joint
resolution on the same subject,
was not called up as privileged,
since it amended existing law.

§ 8.10 Amendments to increase
the clerk-hire allowance and
to permit Members to adjust
clerk-hire are legislation and
not in order on pending ap-
propriations bills.

On Dec. 6, 1944,(10) Chairman
Herbert C. Bonner, of North Caro-
lina, ruled that an amendment
fixing new rates of clerk-hire for
Members and new rates of sala-
ries for committee employees, and
allowing Members to readjust
those salaries, was legislation and
was not in order on a pending ap-
propriation bill.

On July 1, 1955,(11) Chairman
William M. Colmer, of Mississippi,
held an amendment increasing
the basic rate of allowance for
clerk-hire to be legislation and not
in order on an appropriations bill.
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12. Art. I, § 2, clause 2.
13. Art. VI, clause 3.
14. Art. I, § 6, clause 2.
15. Art. I, § 5, clause 1. See Sevilla v

Elizalde, 112 F2d 29, 38 (D.C. Cir.
1940) (determination of qualifica-
tions solely for legislature); Applica-
tion of James, 241 F Supp 858, 860
(D.N.Y. 1965) (no jurisdiction in fed-
eral courts to pass on qualifications
and legality of Representative);
Keogh v Horner, 8 F Supp 933, 935
(D.Ill. 1934) (supreme power of Con-
gress over qualifications and legality
of elections). Compare Powell v
McCormack, 395 U.S. 486 (1969) for
limitations on the power of the
House to exclude a Member for
qualifications not specified in the
Constitution (see Ch. 12, infra).

16. See § 9.1, infra.

17. Under the House rules, the Com-
mittee on House Administration,
which assumed the functions of the
former Committee on the Election of
President, Vice President, and Rep-
resentatives in Congress, has juris-
diction over the qualifications of
Members. House Rules and Manual
§§ 693, 694 (1973).

18. For an instance where the taking of
oath was deferred for Members-elect
whose qualifications were chal-
lenged, see § 9.2, infra.

The temporary deprivation to a
state of its equal representation in
Congress when a Member-elect is re-
fused immediate or final right to a
seat is a necessary consequence of
Congress’ exercise of its constitu-
tional power to judge the qualifica-
tions, returns, and elections of its
Members. Barry v ex rel.
Cunningham, 279 U.S. 615 (1929).

C. QUALIFICATIONS AND DISQUALIFICATIONS

§ 9. In General; House as
Judge of Qualifications

The Constitution requires three
standing qualifications of Mem-
bers,(12) mandates that they swear
to an oath to uphold the Constitu-
tion,(13) and prohibits them from
holding incompatible offices.(14)

The House is constituted the sole
judge of the qualifications and dis-
qualifications of its Members.(15)

Alleged failure to meet quali-
fications is raised, usually by an-
other Member-elect, before the
House rises en masse to take the
oath of office.(16) If a challenge is
made, the Speaker requests the

challenged Member-elect to stand
aside. The Member-elect whose
qualifications are in doubt may
then be authorized to take the
oath of office pursuant to a resolu-
tion so providing, which resolution
may either declare him entitled to
the seat, or refer the question of
his final right to committee.(17)

The House may also refuse to per-
mit him to take the oath, and may
refer the question of his qualifica-
tions and his right to take the
oath to committee.(18)

If the House finds that a Mem-
ber-elect has not met the quali-
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19. See 6 Cannon’s Precedents §§ 58, 59;
1 Hinds’ Precedents §§ 323, 326, 450,
463, 469.

20. For the congressional determination
that states lack power over the
qualifications of Representatives, see
1 Hinds’ Precedents §§ 414–416, 632.

See also, for lack of state power to
add or determine qualifications,
Richardson v Hare, 381 Mich. 304,
160 N.W. 2d 883 (1968) and Daniel-
son v Fitzsimons, 232 Minn. 149, 44
N.W. 2d 484 (1950).

Where a state court denied a can-
didate’s eligibility for a congressional
seat, and a federal court had af-
firmed the eligibility of another can-
didate identically situated, Supreme
Court Justice Black, sitting in
Chambers, granted interim relief.
See Florida ex rel. Davis v Adams,
238 So. 2d 415 (Flat 1970), stay
granted, 400 U.S. 1203 (1970) and
Stack v Adams, 315 F Supp 1295
(N.D. Fla. 1970).

State attempts to require a can-
didate to be a resident of the district
where he sought a congressional seat
have been invalidated. Exon v
Tiemann, 279 F Supp 609 (Neb.

1968); State ex rel. Chavez v Evans,
79 N.M. 578, 446 P.2d 445 (1968);
Hellman v Collier, 217 Md. 93, 141
A.2d 908 (1958).

Where a candidate’s affidavit stat-
ed he met all qualifications, whether
or not he was a ‘‘sojourner’’ was for
Congress and not for the courts to
decide. Chavez v Evans, 79 N.M.
578, 446 P.2d 445 (1968).

Similarly, states cannot render in-
eligible for congressional seats in-
cumbents of state elective offices,
State ex rel. Pickrell, 92 Ariz. 243,
375 P.2d 728 (1962), or state gov-
ernors, State ex rel. Johnson v
Crane, 197 P.2d 864 (Wyo. 1948), or
state judges, Ekwell v Stadelman,
146 Or. 439, 30 P.2d 1037 (1934),
Stockland v McFarland, 56 Ariz.
138, 106 P.2d 328 (1940).

States cannot add qualifications
requiring affirmations of loyalty,
such as requiring affidavits showing
lack of intent to overthrow the gov-
ernment, Shub v Simpson, 76 A.2d
332 (Md. 1950), appeal dism’d, 340
U.S. 881 (1950); nor can they bar a
candidate for openly espousing inter-
national communism and leading the
American Communist Party. In re
O’Connor, 17 N.Y.S.2d 758, 173
Misc. 419 (1940).

The states have attempted to regu-
late primaries in such a manner as
to set qualifications for election to a
federal office. However, a state can-
not independently render a losing
candidate in a primary ineligible for
election. See State ex rel. Sundfor v
Thorson, 72 N.D. 246, 6 N.W. 2d 89
(1942).

In general, any special or unusual
conditions mandated by a state act

fications for membership, or has
failed to remove disqualifications,
a new election must be held. An
opposing candidate with the next
highest number of votes cannot
claim the right to the seat.(19)

Congress and the courts have
uniformly rejected the idea that
the individual states could require
qualifications for Representatives
above and beyond those enumer-
ated in the Constitution.(20) The
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to regulate federal elections are in-
valid, insofar as they directly or indi-
rectly add to qualifications. State v
Russell, 10 Ohio S. & C.P. Dec. 225
(1900).

1. Where state statutes have purported
only to regulate elections, and not to
set qualifications, they have been
permitted. Thus, an Illinois statute
requiring petitions signed by a cer-
tain number of voters, from a certain
number of counties, did not violate
the exclusiveness of constitutional
qualifications. MacDougall v Green,
335 U.S. 281 (1948).

A state may require a five percent
filing fee of a candidate without add-
ing to qualifications. Fowler v
Adams, 315 F Supp 592 (Flat 1970),
stay granted, 400 U.S. 1205 (J. Black
in Chambers) (1970), appeal dism’d,
400 U.S. 986 (1970); but see Dillon v
Fiorina, 340 F Supp 729 (N.M.
1972), where a six percent filing fee
for a Senatorial candidate was ruled
unconstitutional.

A state has the power to require
each candidate to appoint a cam-
paign treasurer. State v McGucken,
244 Md. 70. 222 A.2d 693 (1966).

2. See § 3, supra, for the qualifications
of Delegates and Resident Commis-
sioners and for the method of deter-
mining those qualifications.

3. For lengthy historical debate on the
power of Congress to add qualifica-
tions, see 1 Hinds’ Precedents §§ 414,
415, 443, 449, 451, 457, 458, 469,
478, 481, 484. For more recent de-
bate on the subject, relating to the
attempt to exclude Member-elect
Adam Clayton Powell from Congress,
see §§ 9.3, 9.4, infra.

For debate in the Senate on the
power of Congress to add qualifica-
tions, see §§ 9.5, 9.6, infra. See also
Hupman, Senate Election, Expulsion
and Censure Cases from 1789 to
1972, S. Doc. No. 92–7, 92d Cong.
1st Sess. (1972).

4. 395 U.S. 486 (1969).
5. See 395 U.S. 486, 489–493.

states have regulatory powers
over federal elections, but they
may not determine the qualifica-
tions for election to the office.(1)

Likewise, the qualifications and
disqualifications of Delegates and
Resident Commissioners are spec-
ified and judged under the sole ju-
risdiction of Congress itself.(2)

One important issue relating to
the qualifications and disqualifica-
tions of Members remains unre-
solved in part, although clarified
by the Supreme Court in 1969.
That question concerns the power
of the House to exclude Members-
elect for other than failure to
meet the express constitutional
qualifications, and the right of the
House to add requirements in the
nature of qualifications.(3) In the
case of Powell v McCormack,(4) the
Supreme Court held that the
qualifications of age, citizenship,
and state inhabitancy were exclu-
sive and that the House could not
exclude a Member-elect for alleg-
edly improper conduct while a
Member of past Congresses.(5)

The court based its decision on
the historical developments in the
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6. 395 U.S. 486, 518–547. The court
drew upon the practice of the
English and colonial parliaments,
the debates of the Constitutional
Convention, the debates of the ratify-
ing conventions, and Hamilton and
Madison’s comments in the Fed-
eralist Papers (see, in particular,
Federalist No. 60).

7. For exclusions by the House, see 1
Hinds’ Precedents § 449 (1868, Civil
War disloyalty); § 451 (1862, Civil
War disloyalty); § 459 (1868, Civil
War disloyalty); § 620 (1869, Civil
War disloyalty); § 464 (1870, ‘‘infa-
mous character’’, selling appoint-
ments to West Point); § 473 (1882,
practice of polygamy by Delegate-
elect); §§ 474–480 (1900, practice and
conviction of polygamy); 6 Cannon’s
Precedents §§ 56–59 (1919, acts of
disloyalty constituting criminal con-
duct).

The Senate has excluded one Sen-
ator-elect for disloyalty (see 1 Hinds’
Precedents § 457 [1867]), but seated
a Senator-elect accused of polygamy
(see 1 Hinds’ Precedents § 483
[1907]). For the two attempts in the

Senate since 1936 to exclude Sen-
ators-elect for failure to meet other
than the constitutional qualifica-
tions, see § 9.5, infra (failure to mus-
ter two-thirds majority) and § 9.6,
infra (Senator-elect died while case
pending).

In another instance, a Senator
whose character qualifications were
challenged by petition was held enti-
tled to his seat without discussion in
the Senate (see 81 CONG. REC. 5633,
75th Cong. 1st Sess., June 14, 1937).

8. 395 U.S. 486, 547–548. As noted in
the United States Constitution An-
notated, Library of Congress, S. DOC.
No. 92–82, 92d Cong. 2d Sess.
(1972), the reasoning of the court in
Powell may be analogized to other
cases holding that voters have the
right to cast a ballot for the person
of their choice and the right to have
their ballot counted at undiluted
strength. See Ex parte Yarborough,
110 U.S. 651 (1884); United States v
Classic, 313 U.S. 299 (1941);
Wesberry v Sanders, 376 U.S. 1
(1964); Williams v Rhodes, 393 U.S.
23 (1969).

original Constitutional Convention
and the intent of the framers of
the Constitution to prescribe ex-
clusive qualifications and to limit
the House to judging the presence
or absence of those standing re-
quirements.(6) The decision appar-
ently precludes the practice of the
House or Senate, followed on nu-
merous occasions during the 19th
and 20th centuries, of excluding
Members-elect for prior criminal,
immoral, or disloyal conduct.(7)

The court upheld in Powell the in-
terest of state voters in being rep-
resented by the person of their
choice, regardless of congressional
dislike for the Member’s-elect
moral, political, or religious activi-
ties.(8)

The Powell case did not discuss,
however, other constitutional pro-
visions which may give rise to dis-
qualifications, such as the require-
ment to swear to an oath and the
requirement of loyalty after once
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9. These issues are analyzed in § 12,
infra. Unwillingness or lack of men-
tal capacity to take the oath could
conceivably act as disqualifications.

10. See § 13 (incompatible offices) and
§ 14 (military service), infra.

11. U.S. Const. art. I, § 3, clause 7.

having taken an oath.(9) The con-
stitutional prohibition against
holding incompatible offices may
disqualify a Member or Member-
elect,(10) and a person impeached
by Congress may be disqualified
from again holding an office of
honor, trust, or profit under the
United States.(11)

Cross References

Challenging the right to be sworn, see
Ch. 2, supra.

Punishment, censure, or expulsion, see
Ch. 12, infra.

House as judge of elections, see Ch. 9,
infra.

Procedure in challenging qualifications
before rules adoption, see Chs. 1 and 2,
supra.

Collateral References

Curtis, Power of the House of Represent-
atives to Judge the Qualifications of Its
Members, 45 Tex. L. Rev. 1199 and
1205 (1967).

Dempsey, Control by Congress Over the
Seating and Disciplining of Members,
Ph. D. Dissertation, Univ. of Michigan
(1956) (on file with Library of Con-
gress).

Dionisopoulos, A Commentary on the
Constitutional Issues in the Powell and
Related Cases, 17 Jour. Pub. Law 103
(1968).

Federalist No. 60 (Hamilton), Modern Li-
brary (1937).

House Rules and Manual §§ 46–51 (com-
ment to U.S. Const. art. I, § 5, clause
1) (1973).

House Rules and Manual §§ 9–13 (com-
ment to U.S. Const. art. I, § 2, clause
2) (1973).

House Rules and Manual § 35 (1973)
(comment to U.S. Const. art. I, § 3,
clause 3, Senate qualifications).

McGuire, The Right of the Senate to Ex-
clude or Expel a Senator, 15 George-
town L. Rev. 382 (1927).

Note, The Power of a House of Congress
to Judge the Qualifications of Its Mem-
bers, 81 Harv. L. Rev. 673 (1968).

Schwartz, A Commentary on the Con-
stitution of the United States, p. 97,
McMillan Co. (N.Y. 1963).

Story, Commentaries on the Constitution
of the United States, §§ 616–624, Da
Capo Press (N.Y. republication 1970).

United States Constitution Annotated,
Library of Congress, S. DOC. NO. 92–
82, 92d Cong. 2d Sess. (1972).

Weeks, Adam Clayton Powell and the
Supreme Court, Univ. Press of Cam-
bridge, Mass. (Boston 1971).

Wickersham, The Right of the Senate to
Determine the Qualifications of Its
Members, S. DOC. NO. 4, 70th Cong.
1st Sess. (1927), reprinted at 88 CONG.
REC. 3047–50, 77th Cong. 2d Sess.

�

Challenging Procedure

§ 9.1 Challenges by one Mem-
ber-elect to the qualifications
of another are usually pre-
sented prior to the swearing
in of Members-elect en
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12. 113 CONG. REC. 14, 90th Cong. 1st
Sess. For the Senate practice, see
§§ 9.5, 9.6, infra.

13. John W. McCormack (Mass.).

14. 77 CONG. REC. 239, 73d Cong. 1st
Sess.

15. 78 CONG. REC. 12193, 73d Cong. 2d
Sess. See § 10.1, infra, for further

masse, whereupon the
Speaker requests the chal-
lenged Member-elect to stand
aside.
On Jan. 10, 1967, Member-elect

Lionel Van Deerlin, of California,
stated a challenge to the right of
Member-elect Adam C. Powell, of
New York, to be sworn, based on
charges allegedly disqualifying
him to be a Member of the House.
The Speaker requested Mr. Powell
to stand aside while the oath was
administered to the other Mem-
bers-elect: (12)

THE SPEAKER: (13) According to the
precedent, the Chair will swear in all
Members of the House at this time.

If the Members will rise, the Chair
will now administer the oath of office.

OBJECTION TO ADMINISTRATION OF
OATH

MR. VAN DEERLIN: Mr. Speaker.
THE SPEAKER: For what purpose

does the gentleman from California
rise?

MR. VAN DEERLIN: Mr. Speaker,
upon my responsibility as a Member-
elect of the 90th Congress, I object to
the oath being administered at this
time to the gentleman from New York
[Mr. Powell]. I base this upon facts and
statements which I consider reliable. I
intend at the proper time to offer a
resolution providing that the question

of eligibility of Mr. Powell to a seat in
this House be referred to a special
committee——

THE SPEAKER: Does the gentleman
demand that the gentleman from New
York step aside?

MR. VAN DEERLIN: Yes, Mr. Speaker.
THE SPEAKER: The gentleman has

performed his duties and has taken the
action he desires to take under the
rule. The gentleman from New York
[Mr. Powell] will be requested to be
seated during the further proceedings.

Challenge to Qualifications by
Citizen

§ 9.2 A challenge to the quali-
fications of a Representative-
elect may be instituted by
the filing of a memorial or
petition by a citizen.
On Mar. 11, 1933,(14) Speaker

Henry T. Rainey, of Illinois, laid
before the House a letter from the
Clerk transmitting a memorial
and accompanying letters chal-
lenging the citizenship qualifica-
tions of Henry Ellenbogen, Rep-
resentative-elect from Pennsyl-
vania.

Mr. Ellenbogen did not take the
oath until Jan. 3, 1934, and was
not declared entitled to his seat
until the adoption of a resolution
to that effect on June 15, 1934.(15)
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discussion of Mr. Ellenbogen’s quali-
fications for a seat.

For instances of petitions sub-
mitted to the Senate by private citi-
zens, challenging the qualifications
of Senators-elect, see 81 CONG. REC.
5633, 75th Cong. 1st Sess., June 14,
1937; 88 CONG. REC. 2077, 2078,
77th Cong. 2d Sess., Mar. 9, 1942;
and 93 CONG. REC. 91–93, 80th
Cong. 1st Sess., Jan. 4, 1947.

16. The action of the House in excluding
the Member-elect was ruled uncon-
stitutional by the Supreme Court in
Powell v McCormack, 395 U.S. 486
(1969).

For the contrary views of two
Members of Congress on the power
of the House to exclude Mr. Powell,
see Curtis, Power of the House of
Representatives to Judge the Quali-
fications of Its Members, 45 Tex. L.
Rev. 1199 (1967) and Eckhardt, The
Adam Clayton Powell Case, 45 Tex.
L. Rev. 1205 (1967).

For a prior instance (1919) where
a Member-elect with unquestioned
credentials was denied a seat for
other than failure to meet the re-
quirements of age, citizenship, or in-
habitancy, see 6 Cannon’s Prece-
dents §§ 56–58.

17. 113 CONG. REC. 14, 90th Cong. 1st
Sess.

Although some Members chal-
lenged the fulfillment by Mr. Powell
of the inhabitancy qualification, that
ground for exclusion was not consid-
ered by the House or the special
committee established to investigate
his right to a seat. See 113 CONG.
REC. 4772, 90th Cong. 1st Sess., Feb.
28, 1967, and the resolution offered
on Mar. 1, 1967, 113 CONG. REC.
4993, 90th Cong. 1st Sess.

Power of House to Determine
Qualifications

§ 9.3 The House decided in the
90th Congress that it could
exclude, by a majority vote, a
duly qualified and certified
Member-elect for improper
conduct while a former Mem-
ber of the House.(16)

On Jan. 10, 1967, the convening
day of the 90th Congress, a chal-

lenge was made to the right to be
sworn of Mr. Adam C. Powell, of
New York, whose credentials had
been submitted to the House, and
whose qualifications of age, citi-
zenship, and inhabitancy had
been satisfied. He stepped aside
as the oath was administered to
the other Members-elect en
masse.(17) The challenge to Mr.
Powell’s right to a seat was based
on his alleged misconduct in a
prior Congress as a Member of the
House and Chairman of a com-
mittee, and on his avoidance of
state court processes.

House Resolution No. 1 was
then offered, which would have
permitted Mr. Powell to take the
oath but referred the question of
his final right to a seat to a spe-
cial committee. The House re-
jected the previous question on
House Resolution No. 1 and
adopted a substitute amendment
referring both Mr. Powell’s right
to be sworn and his final right to
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18. 113 CONG. REC. 14–26, 90th Cong.
1st Sess.

19. 113 CONG. REC. 4997, 90th Cong. 1st
Sess.

be seated to a special com-
mittee: (18)

MR. GERALD R. FORD [of Michigan]:
Mr. Speaker, I offer a substitute for
House Resolution 1.

The Clerk read as follows:

Amendment offered by Mr. Gerald
R. Ford as a substitute for House
Resolution 1: Strike out all after the
resolving clause and insert the fol-
lowing:

‘‘Resolved, That the question of the
right of Adam Clayton Powell to be
sworn in as a Representative from
the State of New York in the Nine-
tieth Congress, as well as his final
right to a seat therein as such Rep-
resentative, be referred to a special
committee of nine Members of the
House to be appointed by the Speak-
er, four of whom shall be Members of
the minority party appointed after
consultation with the minority lead-
er. Until such committee shall report
upon and the House shall decide
such question and right, the said
Adam Clayton Powell shall not be
sworn in or permitted to occupy a
seat in this House.

‘‘For the purpose of carrying out
this resolution the committee, or any
subcommittee thereof authorized by
the committee to hold hearings, is
authorized to sit and act during the
present Congress at such times and
places within the United States, in-
cluding any Commonwealth or pos-
session thereof, or elsewhere, wheth-
er the House is in session, has re-
cessed, or has adjourned, to hold
such hearings, and to require, by
subpoena or otherwise, the attend-
ance and testimony of such wit-
nesses and the production of such
books, records, correspondence,
memorandums, papers, and docu-
ments, as it deems necessary; except

that neither the committee nor any
subcommittee thereof may sit while
the House is meeting unless special
leave to sit shall have been obtained
from the House. Subpoenas may be
issued under the signature of the
chairman of the committee or any
member of the committee designated
by him, and may be served by any
person designated by such chairman
or member.

‘‘Until such question and right
have been decided, the said Adam
Clayton Powell shall be entitled to
all the pay, allowances, and emolu-
ments authorized for Members of the
House.

‘‘The committee shall report to the
House within five weeks after the
members of the committee are ap-
pointed the results of its investiga-
tion and study, together with such
recommendations as it deems advis-
able. Any such report which is made
when the House is not in session
shall be filed with the Clerk of the
House.’’

On Mar. 1, 1967, the special
committee on the right of Mr.
Powell to his seat offered House
Resolution No. 278, which de-
clared Mr. Powell entitled to his
seat on the ground that he met all
constitutional qualifications for
membership, but which imposed
various penalties for congressional
misconduct: (19)

MR. [EMANUEL] CELLER [of New
York]: Mr. Speaker, pursuant to House
Resolution 1, I call up for immediate
consideration the following privileged
resolution, House Resolution 278,
which is at the Clerk’s desk.

The Clerk read the resolution, as fol-
lows:
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Whereas,
The Select Committee appointed

pursuant to H. Res. 1 (90th Con-
gress) has reached the following con-
clusions:

First, Adam Clayton Powell pos-
sesses the requisite qualifications of
age, citizenship and inhabitancy for
membership in the House of Rep-
resentatives and holds a Certificate
of Election from the State of New
York.

Second, Adam Clayton Powell has
repeatedly ignored the processes and
authority of the courts in the State
of New York in legal proceedings
pending therein to which he is a
party, and his contumacious conduct
towards the court of that State has
caused him on several occasions to
be adjudicated in contempt thereof,
thereby reflecting discredit upon and
bringing into disrepute the House of
Representatives and its Members.

Third, as a Member of this House,
Adam Clayton Powell improperly
maintained on his clerk-hire payroll
Y. Marjorie Flores (Mrs. Adam C.
Powell) from August 14, 1964, to De-
cember 31, 1966, during which pe-
riod either she performed no official
duties whatever or such duties were
not performed in Washington, D.C.
or the State of New York as required
by law. . . .

Fourth, as Chairman of the Com-
mittee on Education and Labor,
Adam Clayton Powell permitted and
participated in improper expendi-
tures of government funds for pri-
vate purposes.

Fifth, the refusal of Adam Clayton
Powell to cooperate with the Select
Committee and the Special Sub-
committee on Contracts of the House
Administration Committee in their
lawful inquiries authorized by the
House of Representatives was con-
temptuous and was conduct unwor-
thy of a Member; Now, therefore, be
it

Resolved,

1. That the Speaker administer
the oath of office to the said Adam
Clayton Powell, Member-elect from
the Eighteenth District of the State
of New York.

2. That upon taking the oath as a
Member of the 90th Congress the
said Adam Clayton Powell be
brought to the bar of the House in
the custody of the Sergeant-at-Arms
of the House and be there publicly
censured by the Speaker in the name
of the House.

3. That Adam Clayton Powell, as
punishment, pay to the Clerk of the
House to be disposed of by him ac-
cording to law, Forty Thousand Dol-
lars ($40,000.00). The Sergeant-at-
Arms of the House is directed to de-
duct One Thousand Dollars
($1,000.00) per month from the sal-
ary otherwise due the said Adam
Clayton Powell and pay the same to
said Clerk, said deductions to con-
tinue while any salary is due the
said Adam Clayton Powell as a
Member of the House of Representa-
tives until said Forty Thousand Dol-
lars ($40,000.00) is fully paid. Said
sums received by the Clerk shall off-
set to the extent thereof any liability
of the said Adam Clayton Powell to
the United States of America with
respect to the matters referred to in
the above paragraphs Third and
Fourth of the preamble to this Reso-
lution.

4. That the seniority of the said
Adam Clayton Powell in the House
of Representatives commence as of
the date he takes the oath as a
Member of the 90th Congress.

5. That if the said Adam Clayton
Powell does not present himself to
take the oath of office on or before
March 13, 1967, the seat of the
Eighteenth District of the State of
New York shall be deemed vacant
and the Speaker shall notify the
Governor of the State of New York of
the existing vacancy.
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20. 113 CONG. REC. 4997–5039, 90th
Cong. 1st Sess., Mar. 1, 1967. For a
brief prepared by the Library of Con-
gress buttressing the authority of
Congress to exclude Members-elect
for misconduct, see id. at pp. 5008–
10.

1. Id. at p. 5038. The text of the sub-
stitute resolution appears id. at p.
5020.

After debate,(20) the House re-
fused to order the previous ques-
tion on the original resolution and
agreed to an amendment in the
nature of a substitute, stating the
abuses Mr. Powell had committed,
and excluding him from member-
ship in the House: (1)

MR. [THOMAS B.] CURTS [of Mis-
souri]: Mr. Speaker, I offer an amend-
ment as a substitute for the resolution
offered by the Committee.

The Clerk read as follows:

Amendment offered by Mr. Curtis
as a substitute for House Resolution
278:

Resolved, That said Adam Clayton
Powell, Member-elect from the 18th
District of the State of New York, be
and the same hereby is excluded
from membership in the 90th Con-
gress and that the Speaker shall no-
tify the Governor of the State of New
York of the existing vacancy.

While the amendment was
pending, Speaker John W. McCor-
mack, of Massachusetts, stated in
response to a parliamentary in-
quiry that adoption of the resolu-
tion would require a majority
vote:

MR. CELLER: Mr. Speaker, a par-
liamentary inquiry.

MR. CURTIS: Mr. Speaker, I yield to
the gentleman for the purpose of mak-
ing a parliamentary inquiry.

THE SPEAKER: The gentleman will
state his parliamentary inquiry.

MR. CELLER: Anticipating that the
Member-elect from the 18th District of
New York satisfies the Constitution,
and a question is raised in this resolu-
tion, would the resolution offered by
the gentleman from Missouri require a
two-thirds vote, in the sense that it
might amount to an expulsion?

THE SPEAKER: In response to the
parliamentary inquiry, on the amend-
ment of the gentleman from Missouri
[Mr. Curtis], action by a majority vote
would be in accordance with the rules.

Speaker McCormack also over-
ruled a point of order against the
resolution based on the theory
that the resolution was beyond
the power of the House to adopt:

MR. [PHILLIP] BURTON of California:
Mr. Speaker I raise a point of order.

THE SPEAKER: The gentleman will
state his point of order.

MR. BURTON of California: In view of
the fact that this resolution, among
other things, states that the Member
from New York is ineligible to serve in
the other body, and therefore clearly
beyond our power to so vote; and in ad-
dition to that fact it anticipates elec-
tion results in the 18th District of New
York, a matter upon which we cannot
judge at this time, I raise the point of
order that the resolution is an im-
proper one for the House to consider,
and that it clearly exceeds our author-
ity.

THE SPEAKER: The Chair will ob-
serve to the gentleman that if the
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2. 113 CONG. REC. 6035, 90th Cong. 1st
Sess.

3. Subpenas to the Speaker and others,
the complaint in the suit, and appli-
cation (with memorandum) for the
convening of a three-judge federal
court were inserted in the Record id.
at pp. 6036–40.

4. 113 CONG. REC. 6037, 90th Cong. 1st
Sess.

Further briefs, memoranda, and
the opinion of the United States Dis-
trict Court Judge dismissing the
complaint are reprinted at 113
CONG. REC. 8729–62, 90th Cong. 1st
Sess., Apr. 10, 1967.

point of order would be in order it
would have been at a previous stage in
the proceedings, and the gentleman’s
point of order comes too late.

MR. BURTON of California: May I
make a parliamentary inquiry, Mr.
Speaker?

THE SPEAKER: The gentleman will
state the parliamentary inquiry.

MR. BURTON of California: Am I not
correct in my statement that under the
resolution on which we are about to
vote, the only clear meaning of it
would preclude the gentleman from
New York from serving in the other
body.

THE SPEAKER: The Chair would state
that that is not a parliamentary in-
quiry. The Chair cannot pass upon
that question.

Following the adoption of the
resolution as amended, the House
agreed to the preamble to the res-
olution.

§ 9.4 A qualified Member-elect
who had been duly elected to
the 90th Congress and who
had been excluded by the
House for improper conduct
while a former Member insti-
tuted a suit to enjoin the
Speaker, other Members, and
House officers from enforc-
ing the resolution of exclu-
sion.
On Mar. 9, 1967, Speaker John

W. McCormack, of Massachusetts,
announced to the House that a
suit had been instituted against
him, and against officers and

other Members of the House, in
order to enjoin the enforcement of
a resolution excluding Mr. Adam
C. Powell, of New York, from
House membership.(2) Mr. Powell’s
complaint sought a writ of man-
damus directing the Speaker to
administer him the oath of office
as a Member of the 90th Con-
gress.(3) As to the age, citizenship,
and inhabitancy requirements of
the Constitution, the complaint
stated:

. . . These are the sole and only
qualifications prescribed by the Con-
stitution for members of the House of
Representatives, and they cannot be
altered, modified, expanded or changed
by the Congress of the United States.
The House found that plaintiff Adam
Clayton Powell, Jr. possesses the req-
uisite qualifications for membership in
the House (House Resolution No. 278
. . .) but nonetheless voted to exclude
him.(4)
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5. 115 CONG. REC. 33, 34, 91st Cong.
1st Sess. (see H. Res. 2). For further
discussion, see Ch. 12, infra.

6. Powell v McCormack, 395 U.S. 486
(1969). The Court dismissed the com-
plaint as to the House Members
named, since they were immune
from inquiry under the Speech and
Debate Clause of the Constitution.
However, the presence of House offi-
cers as defendants gave the Court ju-
risdiction to enter a declaratory
judgment against the House action.
See Ch. 12, infra.

7. 87 CONG. REC. 3, 4, 77th Cong. 1st
Sess.

The petition challenging Senator
Langer’s qualifications appears in
the Record at 88 CONG. REC. 2077,
77th Cong. 2d Sess., Mar. 9, 1942.

On Jan. 3, 1969, the convening
day of the 91st Congress, the
House agreed to a resolution au-
thorizing Speaker John W. McCor-
mack, of Massachusetts, to admin-
ister the oath to Mr. Powell, but
imposing various penalties
against him.(5)

Parliamentarian’s Note: The
suit filed by Mr. Powell in the
United States District Court for
the District of Columbia eventu-
ally reached the United States Su-
preme Court, which held that the
House could exclude a Member-
elect only for failure to satisfy one
of the qualifications mandated in
the Constitution. The suit was
still pending when Mr. Powell was
sworn in at the commencement of
the 91st Congress.(6)

Senate Determinations as to
Qualifications

§ 9.5 In the 77th Congress, the
Senate failed to expel, by the

required two-thirds vote, a
Senator whose qualifications
had been challenged by rea-
son of election fraud and of
conduct involving moral tur-
pitude.
On Jan. 3, 1941, at the con-

vening of the 77th Congress, Sen-
ator William Langer, of North Da-
kota, took the oath of office with-
out prejudice, despite letters, pro-
tests, and affidavits from citizens
of North Dakota recommending
that he be denied a congressional
seat because of campaign fraud
and conduct involving moral tur-
pitude.(7)

The final right of Senator
Langer to his seat was not acted
upon until Mar. 9, 1942, when the
Committee on Privileges and Elec-
tions offered Senate Resolution
No. 220:

Resolved, That the case of William
Langer does not fall within the con-
stitutional provisions for expulsion or
any punishment by two-thirds vote, be-
cause Senator Langer is neither
charged with nor proven to have com-
mitted disorderly behavior during his
membership in the Senate.

Resolved, That William Langer is not
entitled to be a Senator of the United
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8. 88 CONG. REC. 2077, 77th Cong. 2d
Sess.

9. Id. at pp. 2077–105, 2165–79, 2239–
62, 2328–44, 2382–406, 2472–94,
2630–52, 2699–720, 2759–67, 2768–
79, 2791–806, 2842–63, 2914–23,
2959–78, 3038–65. For debate on the
constitutional issues and parliamen-
tary precedents, see id. at pp. 2390–
406. The minority report of the Com-
mittee on Privileges and Elections,
contending that the Senate could
only exclude for failure to meet ex-
press constitutional qualifications, is
set out id. at pp. 2630–34.

10. Id. at p. 3064.
The Senate had decided in 1907

that a two-thirds vote was required
to expel a Senator who had already
taken the oath. 1 Hinds’ Precedents
§§ 481–484.

11. 88 CONG. REC. 3065, 77th Cong. 2d
Sess.

12. 93 CONG. REC. 7, 80th Cong. 1st
Sess.

13. Id. at pp. 7–33, Jan. 3, and at pp.
71–109, Jan. 4. The petition sub-
mitted to the Senate by concerned
private citizens which challenged
Mr. Bilbo’s entitlement to a seat ap-
pears in the Record id. at pp. 91–93.

14. Id. at pp. 14–19.

States from the State of North Da-
kota.(8)

Extensive debate, on the
charges against Senator Langer,
on the procedure to be followed by
the Senate in determining his
right to a seat, and on the author-
ity of the Senate to deny him a
seat for other than failure to meet
express constitutional qualifica-
tions, consumed Mar. 9 through
Mar. 27, 1942.(9)

On Mar. 27, the Senate agreed
to a resolution requiring a two-
thirds vote for expulsion of Sen-
ator Langer.(10) On the same day,
the Senate failed to pass by a two-
thirds vote the resolution to expel
Senator Langer.(11)

§ 9.6 A Senator-elect whom
members of the Senate
sought to exclude from the
80th Congress, for allegedly
corrupt campaign practices,
died while his qualifications
for a seat were still undeter-
mined.
On Jan. 3, 1947, at the con-

vening of the first session of the
80th Congress, the right to be
sworn of Theodore Bilbo, Senator-
elect from Mississippi, was chal-
lenged. The challenge was made
through Senate Resolution No. 1,
which alleged Mr. Bilbo had en-
gaged in corrupt and fraudulent
campaign practices and had con-
spired to prevent the exercise of
voting rights of certain citizens.(12)

Extensive debate occurred on Jan.
3 and 4 in relation to the right of
Mr. Bilbo to be sworn and in rela-
tion to the charges and petitions
against him.(13) During the de-
bate, the question was discussed
as to whether Mr. Bilbo could be
excluded from the Senate for his
allegedly improper conduct, with-
out violating the principle of the
exclusivity of the constitutional
qualifications.(14)
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15. Id. at p. 109.
16. See the announcement of Nov. 17,

1947, 93 CONG. REC. 10569, 80th
Cong. 1st Sess.

17. Under U.S. Const. amend. 17, a
state legislature may empower the
state executive to make temporary
appointments to the Senate in the
event of a vacancy, with the legisla-
ture setting qualifications for ap-
pointees. However, in the case of a
House vacancy, an election must be
held, with candidates possessing the
constitutional qualifications. See
U.S. Const. art. I, § 2, clause 4.

18. 110 CONG. REC. 18107–20, 88th
Cong. 2d Sess.

19. Art. I, § 2, clause 2. These require-
ments are the express ‘‘standing’’
qualifications for a Representative,
although there are other pre-
requisites in the nature of qualifica-
tions and disqualifications (see § 9,
supra).

The question of Mr. Bilbo’s right
to a seat, and his right to take the
oath, were laid on the table pend-
ing his recovery from a medical
operation.(15) Mr. Bilbo died on
Aug. 21, 1947, without further ac-
tion being taken by the Senate on
his right to a seat.(16)

Qualifications of Senate Ap-
pointee

§ 9.7 The validity of an ap-
pointment to the Senate may
be challenged on the ground
that the appointee does not
meet the qualifications re-
quired by state law.(17)

On Aug. 5, 1964,(18) Senator
Everett M. Dirksen, of Illinois,
challenged the validity of the ap-
pointment of Pierre Salinger, ap-
pointed to fill a vacancy in the

Senate caused by the death of
Senator Clair Engle, of California.
Senator Dirksen’s challenge was
based on the fact that the Cali-
fornia code required that an ap-
pointee by the governor must be
an elector, and that an elector
must be a resident for one year
before the day of election. It was
claimed that Mr. Salinger was not
a resident of California for a pe-
riod of one year prior to appoint-
ment.

The Senate, after lengthy de-
bate, agreed to a motion that the
oath be administered to Mr. Sal-
inger, and that his credentials be
referred to the Committee on
Rules and Administration.

§ 10. Age, Citizenship, and
Inhabitancy

The Constitution requires that a
Representative be at least 25
years old, have a period of citizen-
ship of at least seven years, and
be an inhabitant of his state at
the time of election.(19) Those
three qualifications are unalter-
able by either the state legislature
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20. See Powell v McCormack, 395 U.S.
486 (1969) and Burton v United
States, 202 U.S. 344 (1906). Cf. Bond
v Floyd, 385 U.S. 116 (1966).

The individual states cannot fash-
ion more restrictive inhabitancy re-
quirements, such as residency in the
congressional district sought to be
represented. Exon v Tiemann, 279 F
Supp 609 (Neb. 1968); State ex rel.
Chavez v Evans, 79 N.M. 578, 446 P.
2d 445 (1968); Hellman v Collier,
217 Md. 93, 141 A.2d 908 (1958).

1. For a commentary on the rationale
for a minimum age requirement, see
Story, Commentaries on the Con-
stitution of the United States, § 616,
Da Capo Press (N.Y. repub. 1970).

Mr. John Y. Brown (Ky.) did not
take the oath in the House until the
second session of the 36th Congress,
because he did not meet the age
qualification until that time (see 1
Hinds’ Precedents § 418 and Bio-
graphical Directory of the American
Congress, S. DOC. NO. 8, 92d Cong.
1st Sess. p. 650 [1971]). Even more
unique was the case of Mr. William
C. Claiborne (Tenn.), who evidently
took the oath with the 5th and 6th
Congresses while, respectively, only
22 and 24 years old (see Biographi-
cal Directory of the American Con-
gress, S. Doc. No. 8, 92d Cong. 1st
Sess. p. 739 [1971]).

2. See 5 USC § 8335 (no mandatory re-
tirement age for Congressmen).

3. A mandatory retirement age would
require either exclusion or expulsion

for a disqualification not mentioned
in the Constitution. Compare Powell
v McCormack, 395 U.S. 486 (1969)
and Burton v U.S., 202 U.S. 344
(1906).

4. See 1 Hinds’ Precedents § 418.
5. See §§ 10.1, 10.2, infra.
6. For a detailed discussion of the right

of a Member-elect to hold an incom-
patible office, and to receive com-
pensation both for such an office and
for his congressional seat, before he
has taken the oath, see § 13, infra.

or by Congress itself, except by
way of constitutional amend-
ment.(20)

The Constitution only sets a
minimum age for membership.(1)

No mandatory retirement age may
be imposed,(2) although such pro-
posals have been suggested.(3)

If a Member-elect is not of the
required age, his name will not be
entered on the roll of the House
and he may not take the oath of
office until he reaches the age of
25.(4) Likewise, the citizenship re-
quirement of seven years need not
be met until the time that a Mem-
ber-elect presents himself to take
the oath. The qualification of state
inhabitancy must be met, how-
ever, at the time of election. That
interpretation of article I was es-
tablished in the 73d and 74th
Congresses.(5) Both the Senate
and the House concluded that a
Member- or Senator-elect need not
satisfy the age or citizenship re-
quirements, or remove himself
from an incompatible office,(6)

until the time he presents himself
to take the oath of office. The con-
stitutional requirement of inhabi-
tancy was construed to be applica-
ble at the time of election.

In order to attain citizenship
and satisfy that qualification for
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7. See U.S. Const. amend. 14, § 1, for
the definition of citizenship.

Aliens cannot stand for election to
Congress. Narisiades v Shaughnessy,
342 U.S. 580, rehearing denied, 343
U.S. 936 (1952).

Generally, citizenship is assumed,
and failure to produce proof thereof
has not acted as an impediment to
holding office. See 1 Hinds’ Prece-
dents §§ 420, 424; 6 Cannon’s Prece-
dents § 184.

8. See § 10.3, infra.
9. For a catalog of House decisions on

inhabitancy, based on specific facts,
see House Rules and Manual § 11
(comment to U.S. Const. art. I, § 2,
clause 2) (1973) and USCA notes to
U.S. Const. art. I, § 2, clause 2.

For a catalog of analogous Senate
decisions on inhabitancy, see House
Rules and Manual § 35 (comment to
U.S. Const. art. I, § 3, clause 3)
(1973).

membership, a Member-elect must
either be born or naturalized in
the United States.(7) And where a
person has forfeited his rights as
a citizen by reason of a felony con-
viction, his right to take a seat
may be challenged.(8)

The House generally presumes
that a Member-elect has satisfied
the requirements of the inhabi-
tancy qualification.(9)

Cross References

Age, citizenship, and inhabitancy quali-
fications of Delegates and Resident
Commissioners, see § 3, supra.

Exclusiveness of the qualifications of age,
citizenship, and inhabitancy, see § 9,
supra.

Citizenship as affected by criminal con-
viction, see § 11, infra.

Relationship of age, citizenship, and in-
habitancy to credentials and adminis-
tration of oath, see Ch. 2, supra.

Collateral References

In general, see:
House Rules and Manual §§ 9–11

(comment to U.S. Const. art. I, § 2,
clause 2) (1973).

House Rules and Manual § 35
(comment to U.S. Const. art. I, § 3,
clause 3, qualifications of Senators)
(1973).

Commentaries on the constitutional pro-
visions, see:
Schwartz, A Commentary on the

Constitution of the United States, p.
97, McMillan Co. (N.Y. 1963).

Story, Commentaries on the
Constitution of the United States,
§ 616, Da Capo Press (N.Y. repub.
1970).

Time of meeting qualifications, see:
S. REPT. NO. 904, 74th Cong. 1st Sess.,

reprinted at 79 CONG. REC. 9651–53,
74th Cong. 1st Sess., June 19, 1935.

�

Age and Citizenship

§ 10.1 A Member who has been
a citizen for seven years
when sworn, although not
when elected or upon com-
mencement of his term, is en-
titled to retain a seat, since
the age and citizenship quali-
fications of the Constitution
need not be met until the
time membership actually
commences.
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10. At the time of election, Mr.
Ellenbogen had been a citizen for six
years and five months; at the com-
mencement of the term he had been
a citizen for six years and eight and
a half months. See S. REPT. NO. 904,
74th Cong. 1st Sess., reprinted in 79
CONG. REC. 9651–53, June 19, 1935.

11. 77 CONG. REC. 239, 73d Cong. 1st
Sess.

12. 79 CONG. REC. 8, 74th Cong. 1st
Sess.

13. 79 CONG. REC. 9651–53, 74th Cong.
1st Sess.

In the 73d Congress, Represent-
ative-elect from Pennsylvania
Henry Ellenbogen did not take the
oath of office until the beginning
of the second session on Jan. 3,
1934, although Congress had con-
vened on Mar. 4, 1933. Mr.
Ellenbogen forestalled taking the
oath since he had not attained the
seven-year citizenship require-
ment of the Constitution either at
the time of election, Nov. 8, 1932,
or at the commencement of his
term on Mar. 4.(10)

On Mar. 11, 1933,(11) the right
of Mr. Ellenbogen to his seat was
challenged by memorial based on
his alleged failure to meet the citi-
zenship qualification of the Con-
stitution. His right to a seat was
referred to committee, and the
House adopted the following reso-
lution on June 15, 1934:

Resolved, That when Henry
Ellenboen on January 3, 1934, took the
oath of office as a Representative from
the 33d Congressional district of the
State of Pennsylvania, he was duly
qualified to take such oath; and it be
further

Resolved, That said Henry
Ellenbogen was duly elected as a Rep-
resentative from the 33d district of
Pennsylvania, and is entitled to retain
his seat.

§ 10.2 As a Member-elect or
Senator-elect does not be-
come a Member of Congress
until he is sworn, he need
not meet the age and citizen
requirements of the Con-
stitution until he appears to
take the oath of office (Sen-
ate decision).
On Jan. 3, 1935,(12) the opening

day of the 74th Congress, the oath
was not administered to Rush D.
Holt, Senator-elect from West Vir-
ginia, who was absent. In subse-
quent proceedings in the Senate, a
contestant to Mr. Holt’s seat
asked that the election be voided
on the ground that Mr. Holt was
not yet 30 years old when elected
and that he therefore did not meet
the qualification stated in article
I, section 3, clause 3, of the
United States Constitution. The
right of Mr. Holt to the seat was
referred to the Committee on
Privileges and Elections.

On June 19, 1935,(13) the com-
mittee submitted its report to the
Senate. The majority report pro-
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14. 79 CONG. REC. 9653, 74th Cong. 1st
Sess. The report, No. 904, was re-
printed in the Record, id. at pp.
9651–53.

15. The age, citizenship, and residency
qualifications for Members of the
House, at U.S. Const. art. I, § 2,
clause 2, have the same phrasing as
the Senate requirements (the only
difference being the number of years
for age and citizenship), and are
therefore subject to the same con-
stitutional interpretation. See 1
Hinds’ Precedents § 418; cf. 1 Hinds’
Precedents §§ 429, 499.

16. 79 CONG. REC. 9841, 9842, 74th
Cong. 1st Sess.

17. 77 CONG. REC. 131–39, 73d Cong. 1st
Sess.

18. Id. at p. 134.
19. Id. at pp. 137–39.
20. Henry T. Rainey (Ill.).

posed that Mr. Holt be seated and
sworn, since he met the age quali-
fication when he ‘‘presented him-
self to the Senate to take the oath
and to assume the duties of the
office.’’ (14) The committee had con-
cluded, based upon constitutional
interpretation and upon prece-
dents of the House and of the Sen-
ate, that the residency require-
ment of article I, section 3, clause
3, must be met at the time of elec-
tion, but that the age and citizen-
ship requirement need not be sat-
isfied until an elected Member of
Congress presents himself to take
the oath.(15)

On June 21, 1935,(16) the Senate
rejected a substitute amendment
voiding Mr. Holt’s election and
adopted the original resolution,
seating Mr. Holt and specifically
referring to his satisfaction of the

age requirement upon presenting
himself to take the oath.

§ 10.3 Where the right to a seat
of a Representative-elect was
challenged on the ground
that he had forfeited his
rights as a citizen by reason
of a felony conviction, the
House authorized the Speak-
er to administer the oath but
referred the question of final
right to an election com-
mittee.
On Mar. 10, 1933,(17) the right

of Francis H. Shoemaker, of Min-
nesota, to be sworn in was chal-
lenged on the ground that he had
been convicted of a felony, and
that under the Minnesota state
constitution any felony conviction
resulted in the loss of citizenship,
unless restored by the state legis-
lature.(18)

Since, however, Mr. Shoemaker
had been convicted of a federal
and not a state felony, and the
conviction involved no moral tur-
pitude, the House adopted a reso-
lution authorizing Mr. Shoemaker
to be sworn but referring the
question of his final right to a seat
to an elections committee: (19)

THE SPEAKER: (20) The pending busi-
ness is the seating of Mr. Francis H.
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Shoemaker, of Minnesota. Without ob-
jection, the Clerk will again report the
resolution offered by the gentleman
from California [Mr. Carter].

The Clerk read as follows:
Mr. Carter of California offers the

following resolution:

Whereas it is charged that Francis
H. Shoemaker, a Representative
elect to the Seventy-third Congress
from the State of Minnesota, is ineli-
gible to a seat in the House of Rep-
resentatives; and

Whereas such charge is made
through a Member of this House, on
his responsibility as such Member
and on the basis, as he asserts, of
public records, statements, and pa-
pers evidencing such ineligibility:
Therefore

Resolved, That the question of
prima facie right of Francis H. Shoe-
maker to be sworn in as Representa-
tive from the State of Minnesota in
the Seventy-third Congress, as well
as of his final right to a seat therein
as such Representative, be referred
to the Committee on Elections No. 1,
when elected, and until such com-
mittee shall report upon and the
House decide such questions and
right the said Francis H. Shoemaker
shall not be sworn in or be permitted
to occupy a seat in the House, and
said committee shall have power to
send for persons and papers and ex-
amine witnesses on oath in relation
to the subject matter of this resolu-
tion. . . .

The Clerk read as follows:
Substitute resolution offered by Mr.

Kvale:

Resolved, That the Speaker is
hereby authorized and directed to
administer the oath of office to the
gentleman from Minnesota, Mr.
Francis H. Shoemaker;

Resolved, That the question of the
final right of Francis H. Shoemaker

to a seat in the Seventy-third Con-
gress be referred to the Committee
on Elections No. 2, when elected,
and said committee shall have the
power to send for persons and papers
and examine witnesses on oath in re-
lation to the subject matter of this
resolution. . . .

THE SPEAKER: Under the unani-
mous-consent agreement, the previous
question is ordered.

The question is on agreeing to the
substitute resolution.

The question was taken; and the
Chair being in doubt, the House di-
vided and there were—ayes 230, noes
75.

So the substitute resolution was
agreed to.

THE SPEAKER: The question now re-
curs on the resolution as amended by
the substitute.

MR. [PAUL J.] KVALE [of Minnesota]:
Mr. Speaker, a parliamentary inquiry.

THE SPEAKER: The gentleman will
state it.

MR. KVALE: Mr. Speaker, at what
stage would it be in order to move to
strike the preamble from the original
resolution?

THE SPEAKER: Immediately after the
vote on the resolution.

The resolution, as amended, was
agreed to.

By unanimous consent, the preamble
was stricken from the resolution, and a
motion to reconsider laid on the table.

Hon. Francis H. Shoemaker, of the
State of Minnesota, appeared at the
bar of the House and received the oath
of office.

Inhabitancy

§ 10.4 In the 90th Congress,
challenges to a seat were
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1. See § 9.3, supra, for a synopsis of the
proceedings.

2. See 113 CONG. REC. 4997 (original
resolution) and 5020 (adopted
amendment), 90th Cong. 1st Sess.,
Mar. 1, 1967.

3. 113 CONG. REC. 20, 90th Cong. 1st
Sess. Congress has decided that a

Member must meet the inhabitancy
requirement at the time of the elec-
tion, but need not satisfy the age
and citizenship requirements until
appearing to be sworn. See §§ 10.1,
10.2, supra.

4. Id. at p. 21.
5. 113 CONG. REC. 4772, 90th Cong. 1st

Sess. The report cited by Mr. Strat-

based on the failure to sat-
isfy the state inhabitancy
qualification but were not af-
firmed by the House, which
excluded the Member-elect
on other grounds.
On Mar. 1, 1967, the House ex-

cluded Adam C. Powell, Member-
elect from New York, for prior
misconduct as a Member of the
House.(1) House Resolution No.
278, excluding Mr. Powell,(2) stat-
ed that Mr. Powell had met the
constitutional qualifications of
age, citizenship, and inhabitancy,
although challenges had been
made on Jan. 10, 1967, on Feb.
28, 1967, and on Mar. 1, 1967, to
Mr. Powell’s status as an inhab-
itant of the State of New York.

On Jan. 10, 1967, during debate
on whether Mr. Powell should be
seated, Mr. Samuel Stratton, of
New York, arose to state:

If a Representative-elect chooses to
remain outside of his State rather than
comply with the duly constituted or-
ders of the courts of his own State,
then I believe there is a very real ques-
tion of whether he is in fact still a resi-
dent of the State which he purports to
represent as the Constitution says he
must be.(3)

On the same day, Mr. Theodore
Kupferman, of New York, arose to
state that he also doubted that
Mr. Powell was a resident of New
York, since he was absent during
House proceedings on an issue im-
portant to the State of New York,
and was in Bimini.(4)

On Feb. 28, 1967, shortly before
the House considered Mr. Powell’s
right to a seat, Mr. Stratton stat-
ed that he intended to offer an
amendment to the resolution
granting Mr. Powell his seat, in
order to demand that Mr. Powell
subject himself to the New York
State courts, to satisfy the inhabi-
tancy requirement of the Con-
stitution. Mr. Stratton quoted
from a committee report of the
70th Congress:

We think that a fair interpretation of
the letter and the spirit of this para-
graph with respect to the word ‘‘inhab-
itant’’ is that the framers intended
that for a person to bring himself with-
in the scope of its meaning he must
have and occupy a place of abode with-
in the particular State in which he
claims inhabitancy, and that he must
have openly and avowedly by act and
by word subjected himself to the duties
and responsibilities of a member of the
body politic of that particular State.(5)
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ton was submitted in the case of
James Beck (see 6 Cannon’s Prece-
dents § 174), wherein the House
found to be an inhabitant of Pennsyl-
vania a Member who occupied an
apartment in Pennsylvania one or
more times each week, and exercised
his civic rights there, although own-
ing summer homes and residences in
other states.

6. 113 CONG. REC. 4993, 90th Cong. 1st
Sess.

7. H. JOUR. 313, 314, 90th Cong. 1st
Sess., Mar. 1, 1967. For Speaker
John W. McCormack’s responses to
parliamentary inquiries related to
the meaning of the adopted resolu-
tion and preamble in regards to the
inhabitancy qualification, see 113
CONG. REC. 5038, 90th Cong. 1st
Sess., Mar. 1, 1967.

8. U.S. Const. art. I, § 5, clause 2. See,
in general, Ch. 12, infra.

9. For a discussion of the limits on
Congress to add qualifications to
those specified in the Constitution,
see § 9, supra. See also House Rules
and Manual §§ 10–12 (comment to
U.S. Const. art. I, § 2, clause 2, set-
ting qualifications for Members)
(1973).

For the views of constitutional
commentators, see Federalist No. 60
(Hamilton), Modern Library (1937);
Story, Commentaries on the Con-
stitution of the United States, §§ 616–
624, Da Capo Press (N.Y. repub.
1970); Schwartz, A Commentary on
the Constitution of the United States,
p. 97, McMillan Co. (N.Y. 1963);
Dempsey, Control by Congress Over
the Seating and Disciplining of
Members, Ph.D. dissertation, Uni-
versity of Michigan (1956) (on file
with Library of Congress); Note, The
Right of Congress to Exclude Its
Members, 33 Va. L. Rev. 322 (1947);
Note, The Power of the House of
Congress to Judge the Qualifications
of Its Members, 81 Harv. L. Rev. 673
(1968); Dionisopoulos, A Com-
mentary on the Constitutional Issues
in the Powell and Related Cases, 17
Journal Public Law 103 (1968).

On Mar. 1, 1967, Mr. Fletcher
Thompson, of Georgia, stated that
he intended to offer an amend-
ment stating that Mr. Powell was
not entitled to a seat in the House
since he had abandoned inhabi-
tancy in New York prior to elec-
tion.(6)

When the House excluded Mr.
Powell, however, the resolution of
exclusion admitted Mr. Powell’s
satisfaction of the inhabitancy
qualification but excluded him on
other grounds.(7)

§ 11. Conviction of Crime;
Past Conduct

Although the Senate or the
House may expel a seated Mem-

ber for disorderly conduct com-
mitted during his term,(8) Con-
gress has no general authority to
exclude a Member-elect solely for
criminal or immoral conduct com-
mitted prior to the convening of
the Congress to which elected.(9)

Although the Senate and the
House have affirmed their power
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10. For exclusions by the House, see 1
Hinds’ Precedents § 449 (1868, Civil
War disloyalty); § 451 (1862, Civil
War disloyalty); § 459 (1868, Civil
War disloyalty); § 620 (1869, Civil
War disloyalty); § 464 (1870, ‘‘infa-
mous character,’’ selling appoint-
ments to West Point); § 473 (1882,
practice of polygamy by Delegate-
elect); §§ 474–480 (1900, practice and
conviction of polygamy); 6 Cannon’s
Precedents §§ 56–59 (1919, acts of
disloyalty constituting criminal con-
duct); § 11.1, infra (1967, abuse of
power while past Member and com-
mittee chairman).

The Senate has excluded one Sen-
ator-elect for disloyalty (see 1 Hinds’
Precedents § 457 [1867]), but seated
a Senator-elect accused of polygamy
(see 1 Hinds’ Precedents § 483
[1907]). For the two attempts in the
Senate since 1936 to deny seats to
Senators-elect for prior improper
conduct, see §§ 11.2, 11.3, infra. In
another instance, a Senator whose
character qualifications were chal-
lenged by petition was held entitled
to his seat without discussion in the
Senate (see 81 CONG. REC. 5633,
75th Cong. 1st Sess., June 14, 1937).

11. Powell v McCormack, 395 U.S. 486
(1969).

12. See § 9.3, supra, for a complete syn-
opsis of the House proceedings lead-
ing to the vote on exclusion, and see
§ 9.4, supra, for a complete synopsis
of the litigation by the excluded
Member against House Members
and officers.

13. See §§ 11.2, 11.3, infra.

to exclude for improper conduct on
many occasions before 1936, and
on several occasions since 1936,(10)

the Supreme Court decided in
1969 that the House or the Senate
was limited to determining wheth-
er a Member-elect had satisfied
the standing qualifications of age,
citizenship, and residency.(11)

The Supreme Court case arose
from the exclusion of a Member-
elect (Adam Clayton Powell) in
the 90th Congress for improper
conduct as a Member of past Con-
gresses.(12) The abuses charged
against the Member-elect never
became the subject of criminal
conviction. The House decided not
only that it could exclude for
abuse of power while a past Con-
gressman and past committee
chairman, but also that it could
exclude by a simple majority vote.
In denying such congressional
power, the Supreme Court stated
that the qualifications of the Con-
stitution were exclusive and that
the Congress could not deny to
constituents their choice of a Rep-
resentative, even if the majority of
the House found his past conduct
so criminal or so immoral as to
render him unsuited for member-
ship.

On two occasions since 1936,
proceedings in the Senate have
sought to deny seats to Senators-
elect for immoral or criminal ac-
tivity committed prior to the con-
vening of Congress.(13) Both at-
tempts were unsuccessful.
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14. See Ch. 12, infra.
15. U.S. Const. art. I, § 5, clause 1.
16. See Ch. 8, infra, for elections and

election campaigns and Ch. 9, infra,
for election contests.

17. See § 11.4, infra, for an occasion
where the House declined to exclude
a Member-elect whose citizenship
had been challenged, since he had
been convicted of a felony and his
state’s constitution stripped of citi-
zenship persons convicted of felonies.

18. The Supreme Court held in Burton v
U.S., 202 U.S. 344 (1906) that al-
though a statute barred a Congress-
man convicted of accepting a bribe
from holding office, a judgment of
conviction did not automatically
expel him or compel Congress to
expel him.

A state cannot by statute prevent
a candidate from seeking office by
virtue of his having been convicted of
a felony. Application of Ferguson,

294 N.Y.S. 2d 174, 57 Misc. 2d 1041
(1968).

19. For a complete synopsis of the pro-
ceedings leading to Mr. Powell’s ex-

Congress may have the power
to exclude a Member-elect for im-
proper conduct when such conduct
relates to campaign activities.(14)

Congress is the sole judge of the
elections of its Members,(15) and
regulation of elections is a subject
of various federal statutes. If the
House found that a Member had
conducted such a corrupt or fraud-
ulent campaign as to render the
election invalid, the House could
deny a seat to such Member-elect,
not for disqualifications but for
failure to be duly elected.(16)

Generally, any state constitu-
tion (17) or any statute (18) which

disqualifies a congressional can-
didate for criminal conviction is
invalid and does not operate to
disqualify the candidate for a con-
gressional seat.

Cross References

Conduct, punishment, censure, and ex-
pulsion, see Ch. 12, infra.

Charges against Member as raising per-
sonal privilege, see Ch. 11, infra.

Improper campaign practices, see Ch. 8,
infra.

Impeachment and improper conduct, see
Ch. 14, infra.

Resignations after conviction of crime,
see Ch. 37, infra.

Challenging the right to be sworn, based
on improper conduct, see Ch. 2, supra.

Demotions in seniority for improper con-
duct, see § 2, supra.

Collateral Reference

Sense of the House, Member’s actions,
convictions of certain crimes, H. REPT.
NO. 92–1039, 92d Cong. 1st Sess.
(1972).

�

Exclusion for Improper Con-
duct

§ 11.1 The House excluded in
the 90th Congress a Member-
elect for avoidance of state
court process and abuse of
his congressional position
while a Member of past Con-
gresses.(19)
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clusion, and of the litigation filed by
him against the House, see §§ 9.3,
9.4, supra.

20. 113 CONG. REC. 4997, 90th Cong. 1st
Sess. (original resolution introduced
by the special committee on the right
of Mr. Powell to his seat). The House
retained the preamble and adopted
an amendment, text id. at p. 5020,
which excluded Mr. Powell from the
House.

1. 93 CONG. REC. 109, 80th Cong. 1st
Sess.

On Mar. 1, 1967, the House ex-
cluded Member-elect Adam C.
Powell, of New York, through pas-
sage of House Resolution No. 278
by a majority vote. The preamble
of the resolution read in part as
follows:

Second, Adam Clayton Powell has
repeatedly ignored the processes and
authority of the courts in the State of
New York in legal proceedings pending
therein to which he is a party, and his
contumacious conduct towards the
court of that State has caused him on
several occasions to be adjudicated in
contempt thereof, thereby reflecting
discredit upon and bringing into disre-
pute the House of Representatives and
its Members.

Third, as a Member of this House,
Adam Clayton Powell improperly
maintained on his clerk-hire payroll Y.
Marjorie Flores (Mrs. Adam C. Powell)
from August 14, 1964, to December 31,
1966, during which period either she
performed no official duties whatever
or such duties were not performed in
Washington, D.C. or the State of New
York as required by law. . . .

Fourth, as Chairman of the Com-
mittee on Education and Labor, Adam
Clayton Powell permitted and partici-
pated in improper expenditures of gov-
ernment funds for private purposes.

Fifth, the refusal of Adam Clayton
Powell to cooperate with the Select
Committee and the Special Sub-
committee on Contracts of the House
Administration Committee in their

lawful inquiries authorized by the
House of Representatives was con-
temptuous and was conduct unworthy
of a Member. . . .(20)

Exclusion of Senator for Im-
proper Conduct

§ 11.2 A Senator-elect whom
Members of the Senate
sought to exclude from the
80th Congress, for corrupt
campaign practices and past
abuse of congressional office,
died while his qualifications
for a seat were still undeter-
mined.
On Jan. 4, 1947, at the con-

vening of the 80th Congress, the
right to be sworn of Mr. Theodore
Bilbo, of Mississippi, was laid on
the table and not taken up again
due to his intervening death.(1)

The right to be sworn of Mr.
Bilbo had been challenged
through Senate Resolution No. 1,
whose preamble read as follows:

Whereas the Special Committee To
Investigate Senatorial Campaign Ex-
penditures, 1946, has conducted an in-
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2. 93 CONG. REC. 7, 8, 80th Cong. 1st
Sess., Jan. 3, 1947.

3. 87 CONG. REC. 3, 4, 77th Cong. 1st
Sess.

4. 88 CONG. REC. 2077–80, 77th Cong.
2d Sess., Mar. 9, 1942.

5. 88 CONG. REC. 3064, 77th Cong. 2d
Sess., Mar. 27, 1942.

6. Id. at p. 3065.

vestigation into the senatorial election
in Mississippi in 1946, which inves-
tigation indicates that Theodore G.
Bilbo may be guilty of violating the
Constitution of the United States, the
statutes of the United States, and his
oath of office as a Senator of the
United States in that he is alleged to
have conspired to prevent citizens of
the United States from exercising their
constitutional rights to participate in
the said election; and that he is alleged
to have committed violations of Public
Law 252, Seventy-sixth Congress, com-
monly known as the Hatch Act; and

Whereas the Special Committee To
Investigate the National Defense Pro-
gram has completed an inquiry into
certain transactions between Theodore
G. Bilbo and various war contractors
and has found officially that the said
Bilbo, ‘‘in return for the aid he had
given certain war contractors and oth-
ers before Federal departments, solic-
ited and received political contribu-
tions, accepted personal compensation,
gifts, and services, and solicited and
accepted substantial amounts of money
for a personal charity administered
solely by him’’ . . . and . . . ‘‘that by
these transactions Senator Bilbo mis-
used his high office and violated cer-
tain Federal statutes’’; and

Whereas the evidence adduced be-
fore the said committees indicates that
the credentials for a seat in the Senate
presented by the said Theodore G.
Bilbo are tainted with fraud and cor-
ruption; and that the seating of the
said Bilbo would be contrary to sound
public policy, harmful to the dignity
and honor of the Senate, dangerous to
the perpetuation of free Government
and the preservation of our constitu-
tional liberties. . . .(2)

§ 11.3 In the 77th Congress, the
Senate failed to expel, by the
required two-thirds vote, a
Senator whose qualifications
had been challenged by rea-
son of election fraud and of
conduct involving moral tur-
pitude.
On Jan. 3, 1941, at the con-

vening of the 77th Congress, Sen-
ator William Langer, of North Da-
kota, took the oath of office, de-
spite charges from the citizens of
his state recommending he be de-
nied a congressional seat because
of campaign fraud and past con-
duct involving moral turpitude.(3)

The petition against Senator
Langer charged: control of election
machinery; casting of illegal elec-
tion ballots; destruction of legal
election ballots; fraudulent cam-
paign advertising; conspiracy to
avoid federal law; perjury; brib-
ery; fraud; promises of political fa-
vors.(4)

After determining that a two-
thirds vote was necessary for ex-
pulsion,(5) the Senate failed to
expel Senator Langer.(6)
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7. On several occasions, since 1921,
Members of the House have been
convicted of crimes without House
disciplinary action being taken. See
the remarks of Mr. John Conyers, Jr.
(Mich.) 113 CONG. REC. 5007, 90th
Cong. 1st Sess., Mar. 1, 1967.

On one occasion, a charge that a
Member had been convicted of play-
ing poker prior to his becoming a
Member was held not to involve his
representative capacity. See 78
CONG. REC. 2464, 73d Cong. 2d
Sess., Feb. 13, 1934.

8. 77 CONG. REC. 131–39, 73d Cong. 1st
Sess.

9. Id. at p. 134.

10. Id. at pp. 137–39.
11. 119 CONG. REC. 36943, 36944, 93d

Cong. 1st Sess.

Criminal Conviction

§ 11.4 Where the right to a seat
of a Representative-elect was
challenged on the ground
that he had forfeited his
rights as a citizen by reason
of a felony conviction, the
House declined to exclude
him.(7)

On Mar. 10, 1933,(8) the right of
Francis H. Shoemaker, of Min-
nesota, to be sworn in was chal-
lenged on the ground that he had
been convicted of a felony, and
that under the Minnesota state
constitution any felony conviction
resulted in the loss of citizenship,
unless restored by the state legis-
lature.(9)

Since, however, Mr. Shoemaker
had been convicted of a federal of-
fense (mailing libelous and inde-

cent matter on wrappers or enve-
lopes) and not a state felony, and
the conviction involved no moral
turpitude, the House adopted a
resolution authorizing Mr. Shoe-
maker to be sworn but referring
the question of his final right to a
seat to an elections committee.(10)

No further action was taken
and Mr. Shoemaker served a full
term as a Member of the House.

§ 11.5 The House adopted a
resolution expressing the
sense of the House that Mem-
bers convicted of certain
felonies should refrain from
participating in committee
business and from voting in
the House until the presump-
tion of innocence was rein-
stated or until the Member
was re-elected to the House.
On Nov. 14, 1973,(11) the House

adopted House Resolution 700,
providing for the consideration of
a resolution expressing the sense
of the House with respect to ac-
tions which should be taken by
Members upon being convicted of
certain crimes. Mr. Charles M.
Price, of Illinois, of the reporting
committee (Standards of Official
Conduct) asked unanimous con-
sent that the resolution provided
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12. For a similar resolution reported in a
preceding Congress but not consid-
ered in the House, see H. Res. 933,
92d Cong.

13. The congressional precedents on loy-
alty all arose prior to 1936 (see 1

Hinds’ Precedents §§ 449, 451, 457,
459, 620). The last House debate on
exclusion for disloyalty occurred in
1919 through 1921 (see 6 Cannon’s
Precedents §§ 56–58).

14. Powell v McCormack, 395 U.S. 486
(1969).

A state cannot require of a con-
gressional candidate declarations of
loyalty, or affidavits averring lack of
intent to seek forcible overthrow of
the government. Shubb v Simpson,
76 A.2d 332 (Md. 1950).

15. U.S. Const. art. VI, § 3. The form of
the oath which is taken appears at 5
USC § 3331. For detailed information
on the evolution of the oath of office,
see Ch. 2, supra.

16. See 1 Hinds’ Precedents § 221, where
the Senate allowed a Senator-elect to

for, House Resolution 128, be con-
sidered in the House as in the
Committee of the Whole. The re-
quest was granted, and the House
adopted the following resolution:

H. RES. 128

Resolved, That it is the sense of the
House of Representatives that any
Member of, Delegate to, or Resident
Commissioner in, the House of Rep-
resentatives who has been convicted by
a court of record for the commission of
a crime for which a sentence of two or
more years’ imprisonment may be im-
posed should refrain from participation
in the business of each committee of
which he is then a member and should
refrain from voting on any question at
a meeting of the House, or of the Com-
mittee of the Whole House, unless or
until judicial or executive proceedings
result in reinstatement of the pre-
sumption of his innocence or until he is
reelected to the House after the date of
such conviction. This resolution shall
not affect any other authority of the
House with respect to the behavior and
conduct of its Members.(12)

§ 12. Loyalty

Loyalty to the United States or
to its government is not listed as
one of the standing qualifications
for membership in Congress.(13)

The Supreme Court decided in
1969 that Congress could not add
to the constitutional qualifications
for Members, and could only ad-
judge the absence or lack of the
standing qualifications of age, citi-
zenship, and residency.(14) The
Powell case did not specifically
discuss, however, the constitu-
tional provisions which are re-
lated to loyalty and which could
be construed as qualifications for
membership.

First, the Constitution requires
that every Member swear to an
oath to support the Constitu-
tion.(15) If a Member-elect were af-
flicted with insanity he could
probably not take a meaningful
oath, a question which has arisen
in the Senate but not in the
House.(16)
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be sworn after satisfying itself that
he had the mental capacity to take
the oath.

17. Bond v Floyd, 385 U.S. 116 (1966).
The state legislature had attempted
to exclude Mr. Bond because he had
voiced objections to certain national
policies. The main argument pro-
posed by the Georgia state legisla-
ture for excluding him was that
since the taking of the oath was an
enumerated qualification for office,
and since the legislature had the
sole power to judge the meeting of
qualifications, the body had the
power to look beyond the plain words
of the oath and the simple willing-
ness to take it, in order to adjudge
the state of mind of the legislator
taking it.

18. Id. at p. 132.

19. U.S. Const. amend. 14, § 3. Congress
may, by a vote of two-thirds, remove
such disability for any person. The
disabilities arising from Civil War
activities were generally removed by
the Act of June 6, 1898, Ch. 389, 30
Stat. 432. For congressional deter-
mination of the meaning of ‘‘aid and
comfort’’ to enemies, as used in the
14th amendment, see 6 Cannon’s
Precedents §§ 56–58.

20. See 6 Cannon’s Precedents §§ 56–58.
When the Member-elect in that case,
Mr. Victor L. Berger (Wisc.) was ex-
cluded, his conviction for espionage
was presently being appealed in the
federal courts. After the Supreme
Court voided his conviction, Berger et
al. v U.S., 255 U.S. 22 (1921), Mr.
Berger was elected to succeeding
Congresses.

1. Act of July 2, 1862, 20 Stat. 502,
termed the ‘‘iron-clad’’ or ‘‘test’’ oath

The House has not reached the
question whether an express dis-
avowal of the oath to support the
Constitution by a Member-elect
would prohibit him from taking
office. In a recent case the Su-
preme Court denied to state legis-
lators the power to look behind
the mere willingness of a legis-
lator-elect to swear to uphold the
Constitution, in order to test his
alleged sincerity in taking the
oath.(17) The court did however
distinguish the facts before it from
a hypothetical situation where a
legislator might swear to an oath
pro forma while declaring or
manifesting his disagreement
with or indifference to the oath
being taken.(18)

The 14th amendment to the
Constitution imposes a further
test of loyalty on Representatives,
by prohibiting the taking of office
by any person who has engaged in
insurrection or given aid or com-
fort to the enemies of the United
States after previously having
taken the official oath to support
the Constitution.(19) Early in this
century, the House denied a seat
to a Member-elect under the pro-
visions of the 14th amendment.(20)

In the period immediately fol-
lowing the Civil War, the Con-
gress added a statutory qualifica-
tion to those enumerated in the
Constitution by requiring a loy-
alty ‘‘test oath’’ of Members-
elect.(1) A number of persons were
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because of its exhaustive definition
of disloyalty. See the extensive dis-
cussion at 1 Hinds’ Precedents § 449
on whether that oath was unconsti-
tutional, the House finding that it
was not, despite a decision by the
Supreme Court that the oath was
unconstitutional as applied to law-
yers, since it operated to perpetually
exclude persons from a profession in
an ex post facto manner. See Ex
parte Garland, 4 Wall. 333 (1866).
The minority opposition in the House
to the 1862 oath argued that the
oath was unconstitutional for two
reasons: first, it was an ex post facto
law, punishing individuals, without
a trial, for offenses committed before
the enactment; second, it purported
to add qualifications to those enu-
merated in the Constitution for
Members.

2. See 1 Hinds’ Precedents §§ 449, 451,
459, 620.

3. Art. I, § 6, clause 2.
4. See The Federalist No. 76 (Ham-

ilton), Modern Library (1937), and
Story, Commentaries on the Con-
stitution of the United States §§ 866–
869, Da Capo Press (N.Y. repub.
1970). There was little discussion of
this provision at the Constitutional
and Ratifying Conventions, its pur-
pose being self-evident.

5. ‘‘The reasons for excluding persons
from offices, who have been con-
cerned in creating them, or increas-
ing their emoluments, are to take
away, as far as possible, any im-
proper bias in the vote of the Rep-
resentative, and to secure to the con-
stituents some solemn pledge of his
disinterestedness. The actual provi-
sion, however, does not go to the ex-

denied seats in the House by vir-
tue of that provision.(2)

Cross References

Administration of the oath and chal-
lenges to the right to be sworn, see Ch.
2, supra.

Administration of the oath to officers, of-
ficials, and employees, see Ch. 6,
supra.

Conduct, punishment, censure, and ex-
pulsion, see Ch. 12, infra.

§ 13. Incompatible Offices

The Constitution prohibits serv-
ice as a Member of Congress to

one holding an office under the
United States during the
continuancy thereof; it also pro-
hibits any Member from being ap-
pointed during his term to any
civil office under the United
States which was created or the
emoluments of which were in-
creased during his term.(3) The
first prohibition, against holding
incompatible offices, was designed
to avoid executive influence on
Members of Congress and to pro-
tect the principle of the separation
of powers.(4) The latter prohibition
attempts to ensure the disin-
terested vote of Members of Con-
gress in creating civil offices and
in increasing the salaries and
privileges of such offices.(5) To bar
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tent of the principle; for his appoint-
ment is restricted only ‘during the
time, for which he was elected’; thus
leaving in full force every influence
upon his mind, if the period of his
election is short, or the duration of it
is approaching its natural termi-
nation.’’ Story, Commentaries on the
Constitution of the United States
§ 864, Da Capo Press (N.Y. repub.
1970).

6. See §§ 13.4, et seq., infra.
7. See, generally, House Rules and

Manual §§ 95–98 (comment to U.S.
Const. art. I, § 6, clause 2) (1973).

The Committee on the Judiciary
has jurisdiction over the acceptance
by Members of incompatible offices.
House Rules and Manual § 707
(1973).

8. See 1 Hinds’ Precedents §§ 488, 492,
501, 502, 572; 6 Cannon’s Precedents
§ 65.

9. 1 Hinds’ Precedents § 490. A major-
ity vote is sufficient since the House

is the sole judge of the qualifications
of its Members. U.S. Const. art. I,
§ 5, clause 1.

10. For a summary of the precedents
and rulings, see House Rules and
Manual §§ 95–98 (1973) (comment to
U.S. Const. art. I, § 6, clause 2).

11. For instances where Members-elect
were held to have disqualified them-
selves for seats in the House by hold-
ing incompatible offices beyond the
convening of Congress, see 1 Hinds’
Precedents §§ 492, 500.

For decisions allowing Members-
elect to defer the choice between the
incompatible office and the congres-
sional seat beyond the assembly of
Congress, see 1 Hinds’ Precedents
§§ 498, 503. See also § 13.1, infra, for
a recent precedent on the issue.

The rationale for allowing Mem-
bers-elect to defer satisfying the age
and citizenship requirements of the
Constitution until appearing to take
the oath (see §§ 10.1, 10.2, supra)
would appear to allow the deferral of
the choice between incompatible of-
fices to the same point in time. See
S. REPT. NO. 904, 74th Cong. 1st
Sess., reprinted at 79 CONG. REC.
9651–53, 74th Cong. 1st Sess.

appointment, the increased emolu-
ment must be measurable and
must accrue to the appointee upon
taking office.(6)

The holding of incompatible of-
fices may be challenged either by
Members of the House or by pri-
vate citizens at the convening of
Congress.(7) On some occasions,
the House has assumed or de-
clared the seat vacant of a Mem-
ber who has accepted an incom-
patible office.(8) A resolution ex-
cluding a Member who has accept-
ed such an office may be agreed to
by a majority vote.(9)

One issue arising from the in-
terpretation of the prohibition
against the holding of incompat-
ible offices is the point in time at
which a Member-elect must re-
move himself from the incompat-
ible office.(10) The main question is
whether a Member-elect may con-
tinue to hold an incompatible of-
fice up to the time of convening of
Congress or even beyond the ini-
tial meeting of Congress.(11) It has
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The House has affirmatively de-
cided that an election contestant
holding an incompatible office need
not make his selection until the
House has declared him entitled to
the seat. 1 Hinds’ Precedents § 505.

12. See 1 Hinds’ Precedents § 499. In 15
Op. Att’y Gen. 281 (1877) it was con-
cluded that a Member-elect could
continue to act as a government con-
tractor up to the time Congress met.

13. See § 13.1, infra.
14. In 14 Op. Att’y Gen. 406 (1874) it

was proposed that since a Member-
elect could lawfully hold an office
under the United States until ap-
pearing to be sworn, he was entitled
to receive pay for both positions be-
fore becoming a sworn Member. That

conclusion was based in part on the
decision in Converse v U.S., 62 U.S.
463 (1859) that a person holding two
compatible offices under the govern-
ment is not precluded from receiving
the salaries of both by any provision
of the general laws prohibiting dou-
ble compensation (see also 9 Op.
Att’y Gen. 508 [1860]; 12 Op. Att’y
Gen. 459 [1868]).

See, however, the determination of
the House at 1 Hinds’ Precedents
§ 500 that a Member-elect receiving
pay as a military officer was dis-
qualified from taking his congres-
sional seat or from receiving any
congressional salary as of the mo-
ment the Congress to which he was
elected convened, regardless of the
time when he would appear to take
the oath (the main issue before the
committee was not the status of that
Member-elect, who resigned before
taking the oath, but the entitlement
to salary of his successor). That
precedent, inferring that a Member-
elect becomes a full Member upon
the assembly of the House, is at
variance with other rulings express-
ing the conclusion that he does not
become a Member until being sworn
(see for example, 1 Hinds’ Prece-
dents § 499).

A report cited at 1 Hinds’ Prece-
dents § 184, while determining that
a Member-elect could receive com-
pensation for another governmental
office before the convening of Con-
gress, stated that the precedents in
the House did not ‘‘determine that
he [the Member-elect] may also be
compensated as a Member of Con-
gress for the same time for which he
was compensated in the other office.’’

been established that a Member-
elect is not disqualified from tak-
ing his seat if he holds an incom-
patible office up to the day Con-
gress convenes.(12)

The most recent precedent in
relation to this issue occurred in
the Senate at the opening of the
85th Congress, when a Senator-
elect continued to hold a state ex-
ecutive position until five days
after the meeting of Congress,
when he appeared to take the
oath; there was not, however, any
explicit ruling on the subject, as
his right to be sworn was not
challenged.(13) The Senator-elect
in that case waived his congres-
sional salary up to the time of
taking the oath.(14)
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The committee chose to leave the
question open in their report.

15. See 1 Hinds’ Precedents § 493.
16. See U.S. v Hartwell, 73 U.S. 385,

393 (1868) and § 13.2, infra.
A Member may undertake tem-

porary paid service for the executive
(see 1 Hinds’ Precedents § 495 and 2
Hinds’ Precedents § 993).

17. See 12 USC § 303 (board of gov-
ernors, Federal Reserve System, Di-
rector of Federal Reserve Bank); 18
USC § 204 (practice before Court of
Claims); 25 USC § 700 (practice be-
fore Indian Claims Commission).

18. The House has declined to hold that
a contractor with the government is
disqualified to serve as a Member
(see 1 Hinds’ Precedents § 496); see,
however, 18 USC § 203(a) (no com-
pensation for a Member for services
relating to proceedings where gov-
ernment party or interest); 18 USC

§ 431 (no contracts by Member with
government); 33 USC § 702m (no in-
terest, flood control contracts); 41
USC § 22 (no interest, all contracts
with government).

19. See 6 Cannon’s Precedents § 65. For
instances where Senators-elect held
high state positions beyond the
meeting of Congress, but before tak-
ing the oath, see § 13.1, infra, and 1
Hinds’ Precedents § 503.

20. See, for example, Pa. Const. art. 12,
§ 2. See also State ex rel. Davis v
Adams, 238 So.2d 415 (Fla. 1970) (in
course of discussing a Florida statute
on the subject, the court listed the
following states with similar con-
stitutional or statutory provisions:
Arizona, Wisconsin, Oklahoma, Dela-
ware, Indiana, Washington).

Extensive House debate on the
meaning of the word ‘‘office’’ as
used in the constitutional provi-
sion suggests that the appoint-
ment of Members-elect as commis-
sioners without legislative, execu-
tive, or judicial powers is not in-
compatible.(15) A prohibited office
is one characterized by tenure, du-
ration, emoluments, and duties in-
consistent with those of a Member
of Congress.(16)

Various federal statutes pro-
hibit Members from holding cer-
tain enumerated offices incon-
sistent with membership (17) and
from contracting with the govern-
ment.(17)

The Constitution does not pro-
hibit Members of Congress from
holding state elective or appoint-
ive offices. The House has deter-
mined, however, that a high state
office is incompatible with con-
gressional membership, due to the
manifest inconsistency of the re-
spective duties of the positions.(19)

In addition, many state constitu-
tions and statutes prohibit state
elective or appointive officials
from holding congressional
seats.(20) Some state statutes
which require candidates for con-
gressional seats to first resign
from state offices have been chal-
lenged on the ground that they
unconstitutionally add to the
qualifications of Members-elect
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1. The Supreme Court dismissed an ap-
peal from one such state court case
which held that the state could re-
quire a candidate to resign from a
sheriff position before entering the
race. State ex rel. Davis v Adams,
238 So.2d 415 (Fla. 1970), stay
granted, 400 U.S. 1203 (J. Black in
Chambers) (1970), appeal dismissed,
400 U.S. 986 (1970).

2. See 6 Cannon’s Precedents § 65 and
1 Hinds’ Precedents § 563.

3. Although the Constitution is silent
on Members of Congress holding

high state offices, the House has
ruled that such an office is incompat-
ible with congressional membership
(see 6 Cannon’s Precedents § 65).

Numerous cases of Members-elect
holding incompatible offices have
produced, after much discussion, the
principle that a Member-elect or con-
testant to a seat may continue to
hold such office until he is actually
sworn and seated in the House, since
a Member-elect does not yet have
the status of a ‘‘Member’’ under U.S.
Const. art. I, § 6, clause 2. See 1
Hinds’ Precedents §§ 184, 492–505.

4. 103 CONG. REC. 340, 85th Cong. 1st
Sess.

5. Biographical Directory of the Amer-
ican Congress 1774–1971, S. Doc. No.
92–8 pp. 1183, 1184, 92d Cong. 1st
Sess. (1971).

6. Senate Manual § 863 (1971).

and Senators-elect.(1) The common
law concept that one may not hold
incompatible offices and the re-
quirement that Members of Con-
gress attend upon the sessions of
the House and Senate would act
as bars to the holding of most
state offices by Members of Con-
gress.(2)

Cross References

Military service as incompatible office,
see § 14, infra.

Incompatible offices as related to Dele-
gates and Resident Commissioners, see
§ 3, supra.

House officers, officials, and employees
and incompatible offices, see Ch. 6,
supra.

�

Incompatible Offices

§ 13.1 A Senator-elect deferred
his choice between an incom-
patible state office and his
congressional seat until he
appeared to take the oath,
after the convening of Con-
gress.(3)

Jacob K. Javits, Senator-elect
from New York, did not appear on
Jan. 3, 1957, the opening day of
the 85th Congress, to take the
oath with the rest of the Senate,
but was administered the oath on
Jan. 9, 1957.(4) No objection was
made to the administration of the
oath to Mr. Javits, although he
did not resign from his position as
Attorney General of the State of
New York until the day he ap-
peared to take the oath of office in
the Senate.(5) Mr. Javits waived
his congressional salary for the
period prior to his taking of the
oath.(6)

§ 13.2 The House passed a bill
denying extra compensation
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7. For an instance where a Member of
the House resigned to accept an ap-
pointment as a member of the U.S.
delegation to the United Nations, see
111 CONG. REC. 25342, 89th Cong.
1st Sess., Sept. 28, 1965.

In the 88th Congress, S. Res. 142
was introduced and referred to com-
mittee, to inquire whether simulta-
neous service as a Senator and as a
United Nations delegate violated the
incompatibility provision. See 109
CONG. REC. 8843, 88th Cong. 1st
Sess., May 16, 1963. No action was
taken on the resolution.

8. 91 CONG. REC. 12267, 79th Cong. 1st
Sess.

9. See H. REPT. NO. 1383, 79th Cong.
1st Sess. By removing compensation

for the position, if held by a Member,
the amendment removed the office
from the Supreme Court’s definition
of an incompatible office, a ‘‘term
(which) embraces the ideas of tenure,
duration, emoluments, and duties.’’
U.S. v Hartwell, 73 U.S. 385, 393
(1868).

10. 91 CONG. REC. 12286, 79th Cong. 1st
Sess.

11. 91 CONG. REC. 12281, 79th Cong. 1st
Sess.

12. 109 CONG REC. 18583, 88th Cong.
1st Sess.

for any Member appointed as
a United Nations representa-
tive to avoid the prohibition
against holding incompatible
offices.(7)

On Dec. 18, 1945, the House
was considering a proposed bill to
provide for the participation of the
United States in the United Na-
tions.(8) A committee amendment
was offered to the bill, denying
compensation for the position of
representative to the United Na-
tions for any Member of the Sen-
ate or House of Representatives
who might be designated as such
representative; the amendment
had: been drafted in order to
avoid the possible conflict of a
Member holding an incompatible
office with compensation, under
article I, section 6, clause 2, of the
Constitution.(9)

Before the House agreed to the
amendment denying compensation
to a Member,(10) Mr. Sol Bloom, of
New York, explained that the
amendment would not preclude a
Member of the House or Senate
appointed as representative to the
United Nations from receiving an
expense allowance for duties con-
nected with the office.(11)

§ 13.3 A Member who had been
accepted and confirmed as a
new federal district judge
submitted his congressional
resignation to the governor
of his state approximately
three months prior to the ef-
fective date of that resigna-
tion.
On Oct. 2, 1963,(12) the Speaker

laid before the House the resigna-
tion of Mr. Homer Thornberry, of
Texas, to take effect on the 20th
day of December 1963.

Parliamentarian’s Note: Mr.
Thornberry had been nominated
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13. A private citizen sought Supreme
Court review of the appointment of
the Senator, alleging violation of art.
I, § 6, clause 2, but was denied
standing in Ex parte Levitt, 302 U.S.
633 (1937) (per curiam).

14. 81 CONG. REC. 8732, 75th Cong. 1st
Sess.

15. Id. at pp. 8951–58.
16. Id. at p. 8954.

on July 9, 1963, to be a federal
district judge, and confirmed by
the Senate on July 15, 1963. Mr.
Thornberry withheld the effective
date of his resignation because of
the press of business in Congress
and also because a special election
had been scheduled for Dec. 9,
1963, in Texas.

Appointment to Civil Office

§ 13.4 The nomination of a
Senator as a Justice to the
Supreme Court was con-
firmed by the Senate in the
75th Congress, despite con-
stitutional challenges that a
new retirement provision
had increased the emolu-
ments and positions for Su-
preme Court Justices, and
that the Senator could not be
appointed without violating
U.S. Constitution article I,
section 6, clause 2.(13)

On Aug. 12, 1937, the President
submitted to the Senate the nomi-
nation of Hugo Black, then Sen-
ator from Alabama, to be an Asso-
ciate Justice of the Supreme
Court.(14)

On Aug. 16, 1937, Senator Wal-
lace H. White, Jr., of Maine, arose
to state his intention to oppose
the nomination of Senator Black,
on the ground that Senator
Black’s appointment would violate
article I, section 6, clause 2, of the
Constitution, prohibiting the ap-
pointment of a Member of Con-
gress to a civil office which shall
have been created or the emolu-
ments of which shall have been
increased during the time for
which he was elected.(15)

Senator White based his chal-
lenge on the Retirement Act of
Mar. 1, 1937:

Justices of the Supreme Court are
hereby granted the same rights and
privileges with regard to retiring, in-
stead of resigning, granted to judges
other than Justices of the Supreme
Court by section 260 of the Judicial
Code.

Senator White stated that the
act had given to a Justice the new
financial emolument of retirement
with a salary that could not be di-
minished by taxation or by other
means, as well as the emoluments
of the certainty of unlimited com-
pensation and the privilege of vol-
untary judicial service while a re-
tired Justice.(16) On the same day,
Senator Frederick Steiwer, of Or-
egon, arose to state that he
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17. Id. at p. 8961.
18. 81 CONG. REC. 9077, 75th Cong. 1st

Sess. The debate extends at 81
CONG. REC. from 9068 to 9103.

19. Id. at pp. 9082–88.

20. Id. at p. 9103. For the view of a com-
mentator that the constitutional pro-
hibition was not violated in Senator
Black’s case, see Corwin, The Con-
stitution of the United States of
America: Analysis and Interpreta-
tion, p. 101 (1953).

1. The constitutional provision has
been interpreted to mean that the
critical time, as to when the appoint-
ment is effective, is when the Presi-
dent signs the certificate of appoint-
ment, following Senate confirmation.
See In re Accounts of Honorable Matt
W. Ransom, For Compensation as
Envoy to Mexico, Decisions of the
Comptroller of the Treasury, Vol. 2,
p. 129, dated Sept. 6, 1895.

2. 115 CONG. REC. 4734, 91st Cong. 1st
Sess.

shared Senator White’s opinion,
and added that not only had the
emoluments been increased, but
also an entirely new civil office
had been created, by adding an
‘‘inactive retired Justice’’ to the
Court.(17)

On Aug. 17, 1937, Senator
Black’s nomination was reported
favorably to the Senate, and ex-
tensive debate ensued on the con-
stitutional challenge, as stated in
part by Senator Edward R. Burke,
of Nebraska:

I . . . say with respect to the matter
of eligibility, that a new office was cre-
ated, and our colleague cannot be
boosted into that new office until the
term for which he was elected has ex-
pired. But even beyond all that, as
clear as the English language can ex-
press it, the Retirement Act of March
1, 1937, increases the emoluments of
the office of Justice of the Supreme
Court, and the provisions of the Con-
stitution prohibit any Senator during
the term for which he was elected from
ascending to that office.(18)

Senator Tom T. Connally, of
Texas, arose to support the nomi-
nation and to state that the Re-
tirement Act had in no way cre-
ated a new office or added to the
emoluments of Supreme Court
Justices.(19)

The Senate rejected the con-
stitutional challenge to Senator
Black’s nomination, and confirmed
his appointment.(20)

§ 13.5 A Member resigned from
the House, his resignation to
be effective on the day of
transmittal, in order to avoid
the constitutional prohibi-
tion against being appointed
to a civil office under the
United States of which the
salary shall have been in-
creased during the time for
which the Member was elect-
ed.(1)

On Feb. 27, 1969,(2) Mr. James
F. Battin, of Montana, notified the
House that he had submitted his
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3. The judicial pay raise was effec-
tuated by Pub. L. No. 90–206, 81
Stat. 642, codified as 2 USC §§ 351–
361, which created a commission to
recommend salary increases to the
President, who would then embody
those recommendations in his budget
request. For the President’s proposed
1969 salary increases, see note to 2
USCA § 356.

4. 115 CONG. REC. 1294, 91st Cong. 1st
Sess.

5. 115 CONG. REC. 1571, 91st Cong. 1st
Sess.

6. Pub. L. No. 90–206, 81 Stat. 642,
codified as 2 USC §§ 351–361.

7. See note following 2 USCA § 358.
The proposed increases were sub-
mitted to Congress on Jan. 15, 1969.

resignation as a Member to the
Governor of his state, to be effec-
tive at 3:30 p.m. on the day of
transmittal. At that precise hour
he was sworn in as a United
States district judge, which ap-
pointment had been confirmed by
the Senate on Feb. 25, 1969.

Mr. Battin resigned at the time
he did and took the oath of judge
at the hour of 3 :30 p.m. on Feb.
27 in order to assume office before
Mar. 1, which would have been
the effective date of a judicial pay
raise enacted by the Congress.(3)

Mr. Battin therefore avoided vio-
lating the constitutional prohibi-
tion against a Member of Con-
gress being appointed to a civil of-
fice whose emoluments had been
increased during the Member’s
term.

§ 13.6 The Senate confirmed
the appointment of a Mem-
ber of the House to a cabinet
office where at the time of
appointment there was a
possibility, but not a cer-

tainty, that a proposed sal-
ary increase for the position
could receive final approval
at a future date.
On Jan. 20, 1969, the Senate

confirmed without discussion the
nomination of Mr. Melvin R.
Laird, of Wisconsin, then a Mem-
ber of the House, as Secretary of
Defense.(4) Mr. Laird resigned his
House membership on Jan. 23,
1969.(5)

During Mr. Laird’s prior term
as a Member of the House, Con-
gress had enacted the Federal
Salary Act of 1967, which pro-
vided for a salary commission to
make recommendations to the
President on proposed increases
for executive, legislative, and judi-
cial salaries, and for the President
to embody those recommendations
in his next proposed budget to
Congress.(6)

Under that act, proposed salary
increases for cabinet officials and
others were pending before Con-
gress when Mr. Laird was nomi-
nated and confirmed as Secretary
of Defense.(7)
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8. See 42 Op. Atty Gen. 36.

9. 119 CONG. REC. 40266, 93d Cong. 1st
Sess., Dec. 7, 1973.

10. See 1 Hinds’ Precedents §§ 486–492,
494, 500, 504.

The Attorney General of the
United States had advised Mr.
Laird, in an opinion dated Jan. 3,
1969, that article I, section 6,
clause 2 of the Constitution did
not prohibit the appointment of a
legislator to an office when at the
time of his appointment it was
possible but not certain that a
proposed salary increase for that
office could receive final approval
at a future date.(8)

§ 13.7 In the 93d Congress, a
bill was passed decreasing
the salary for the position of
Attorney General of the
United States, in order that
Senator could be nominated
to the position without vio-
lating article I, section 6,
clause 2 of the United States
Constitution.
On Dec. 10, 1973, the President

signed into law Public Law 93–
178, 87 Stat. 697, which read in
part as follows:

Be it enacted by the Senate and
House of Representatives of the United
States of America in Congress assem-
bled, That the compensation and other
emoluments attached to the Office of
Attorney General shall be those which
were in effect on January 1, 1969, not-
withstanding the provisions of the sal-
ary recommendations for 1969 in-
creases transmitted to the Congress on
January 15, 1969, and notwithstanding

any other provision of law, or provision
which has the force and effect of law,
which is enacted or becomes effective
during the period from noon, January
3, 1969, through noon, January 2,
1975.(9)

The decrease in the salary for
Attorney General was necessary
in order to avoid violating article
I, section 6, clause 2 of the Con-
stitution, which provides that no
Senator or Representative shall,
during the time for which elected,
be appointed to a civil office, the
emoluments of which shall have
been increased during such time.
The President had nominated
Senator William B. Saxbe, of
Ohio, as Attorney General, and
the salary for the position had
been increased during his term as
a Senator.

§ 14. —Military Service

Early Congresses determined
that active duty with the United
States Armed Forces was incom-
patible with congressional mem-
bership.(10) On many occasions,
the House has declared or as-
sumed vacant the seats of Mem-
bers who have accepted officers’
commissions in branches of the
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11. See, for example, 1 Hinds’ Prece-
dents §§ 486, 488, 490.

12. 40 Op. Att’y Gen. 301 (1943). ‘‘Under
the practice which has long pre-
vailed, Members of Congress may
enter the Armed Forces by enlist-
ment, commission, or otherwise but
thereupon cease to be Members of
Congress provided the House or the
Senate, as the case may be, chooses
to act.’’

13. See §§ 14.4, 14.5, infra.
14. See § 14.3, infra.
15. See § 14.6, infra.
16. See § 14.7, infra.

Subsequent to World War I, the
House passed a resolution author-
izing the back-payment of salaries to
Members who had been absent for
military service (see 6 Cannon’s
Precedents § 61).

17. See § 14.1, infra, and 6 Cannon’s
Precedents §§ 60–62.

18. See § 14.2, infra.
Where a federal court held that a

Member of Congress could not hold a
commission in the armed forces re-
serve under art. I, § 6, clause 2, the
Supreme Court reversed on grounds
relating to the plaintiff’s lack of
standing to maintain the suit. Re-
servists’ Committee to Stop the War v
Laird, 323 F Supp 833 (1972), aff’d
595 F2d 1075 (1972), rev’d on other
grounds 418 U.S. 208 (1974).

armed forces.(11) The practice has
not, however, been uniform, and
on some occasions involving the
military service of Members the
House has taken no action.(12)

During and immediately prior
to World War II, the House per-
mitted Members to hold officers’
commissions, to attend training
while the House was in session,
and to be absent from House pro-
ceedings for military duties.(13)

But when the President during
the war took action to compel con-
gressional Members to make an
election between serving in the
Congress and serving in the mili-
tary,(14) some Members returned
to the House and others resigned
or otherwise left Congress in
order to serve in the armed
forces.(15) Congressional salary
was not paid to those Members
absent during World War II for
military service.(16)

An unresolved issue relating to
incompatible offices and military
service is the status of Members
of Congress who hold reserve com-
missions in branches of the armed
forces. Congress has declined on
several occasions to finally deter-
mine whether active service with
the reserves is an incompatible of-
fice under the United States.(17) In
1965, however, the Department of
Defense stripped all Members of
Congress and some congressional
employees of their active reserve
status.(18)

�

Service in Armed Forces Re-
serves

§ 14.1 A Senate resolution in-
troduced in the 88th Con-
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19. 109 CONG. REC. 8764, 88th Cong. 1st
Sess.

20. See Senator Goldwater’s explanation
of the resolution and analysis of his-
torical developments at 109 CONG.
REC. 8715–18, 88th Cong. 1st Sess.,
May 15, 1963.

The resolution was amended on
May 15 to include studying the in-
compatibility of a Senator serving on
the United Nations delegation. 109
CONG. REC. 8843.

1. 109 CONG. REC. 13211, 88th Cong.
1st Sess.

2. 111 CONG. REC. 7097, 89th Cong. 1st
Sess.

gress, to effectuate an in-
quiry into the possible in-
compatibility between serv-
ing simultaneously in the
armed forces reserves and in
the Congress, was not acted
upon by committee or by the
full Senate.
On May 15, 1963, Senator

Barry Goldwater, of Arizona, in-
troduced Senate Resolution No.
142, ‘‘to make inquiry whether the
holding by a Member of the Sen-
ate of a Commission as a Reserve
member of any of the armed
forces is incompatible with his of-
fice as Senator’’; the resolution
was referred to the Committee on
the Judiciary.(19) Senator Gold-
water introduced the resolution in
order to have the Congress finally
settle an issue which had never
been determined.(20)

On July 24, 1963, Senator Gold-
water arose to state that the Com-
mittee on the Judiciary had yet
failed to take any action on the

resolution.(1) He stated that since
the committee was failing to act,
he was independently inves-
tigating the issue, with the con-
clusion that reserve commissions
were not incompatible offices. He
reviewed the legislative history of
an Act of July 1, 1930, which he
said supported his view that serv-
ice in the reserves was not incom-
patible with service as a Senator.

§ 14.2 A Senator proposed and
then withdrew an amend-
ment in the 89th Congress to
block a Defense Department
order which deactivated
Congressmen then serving in
the active reserves.
On Apr. 6, 1965, during Senate

debate on a military procurement
authorization bill, Senator How-
ard W. Cannon, of Nevada, offered
an amendment to counteract a
Department of Defense directive
of Jan. 16, 1965, No. 1200.7,
which had ordered all Members of
Congress out of the Active Re-
serve and into the Standby or Re-
tired Reserve.(2)

Senator Cannon stated the rea-
son for his amendment as follows:

With reference to Members of the
legislative branch who also may be
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3. Id. at p. 7101.
4. 88 CONG. REC. A–2015, 77th Cong.

2d Sess.

5. See, for example, the remarks of Mr.
Albert L. Vreeland (N.J.) on July 30,
1942, 88 CONG. REC. A–2993, 77th
Cong. 2d Sess.

6. 40 Op. Att’y Gen. 301 (1943). The
opinion stated that both the House
and the Senate had, on some occa-
sions in the past, determined that
service with the armed forces was in-
compatible with congressional mem-
bership.

members or former members of the
Ready Reserve, their requirements for
military service should be the subject
of a Presidential determination, as
they were in World War II. The
premise underlying the Defense De-
partment order is in error; namely,
that a Member of the Senate or the
House of Representatives . . . is unfit
not only to serve in the Ready Reserve,
but also to decide for himself whether
he can best serve his country at a time
of national crisis as a legislator or as a
member of the Armed Forces on active
duty.

Senator Cannon later withdrew
his amendment, upon assurance
his objection would be considered
by the committee handling the
bill.(3)

Action of Executive Branch

§ 14.3 During World War II, the
President recalled to Con-
gress Members then serving
in the armed forces, after the
Department of War and the
Department of the Navy stat-
ed their opposition to such
simultaneous service.
On June 1, 1942,(4) there were

inserted in the Record letters
written by Secretary of War,
Henry I. Stimpson, and Secretary
of the Navy, Frank Knox, ad-
dressed to the Speaker of the

House, opposing the enlistment or
commissioning of Members of
Congress in the armed forces and
stating that a Member of Con-
gress could render greater serv-
ices to the Nation by continuing to
represent the people rather than
by serving with the armed forces.

The letters stated that activa-
tion of Members who held reserve
commissions would be discour-
aged, and applications for enlist-
ment by Members would be dis-
approved.

During 1942, the President
began recalling to Congress those
Members presently absent on ac-
tive military service.(5)

In 1943, the Attorney General
advised the President as follows:

It would be a sound and reasonable
policy for the Executive Department to
refrain from commissioning or other-
wise utilizing the services of Members
of Congress in the armed forces, and
the Congress by exemptions in the Se-
lective Training and Service Act of
1940 has recognized the soundness of
this policy.(6)
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For the statutory draft deferment
of Congressmen referred to, see Se-
lective Training and Service Act of
1940, 54 Stat. 885, Ch. 720, § 5(c)(1).

7. 87 CONG. REC. 4991, 77th Cong. 1st
Sess.

8. 87 CONG. REC. 8210, 77th Cong. 1st
Sess.

9. 91 CONG. REC. 34, 79th Cong. 1st
Sess.

10. 91 CONG. REC. 1859, 79th Cong. 1st
Sess.

11. According to Senator Howard W.
Cannon (Nev.) in remarks on Apr. 6,
1965, of the 20 Members of Congress
who had gone on active duty during
World War II before the President
determined they should be recalled,
12 either resigned or otherwise left

World War II Service

§ 14.4 During and immediately
prior to World War II, Mem-
bers were allowed to hold of-
ficers’ commissions and to at-
tend military training while
the House was in session.
On June 10, 1941,(7) the House

granted a leave of absence to Mr.
James G. Scrugham, of Nevada,
presently a lieutenant colonel in
the Officers Reserve Corps, to at-
tend three weeks of military train-
ing.

Similarly, on Oct. 23, 1941,(8)

the House granted by unanimous
consent indefinite leave of absence
to Mr. Dave E. Satterfield, Jr., of
Virginia, for temporary active
duty as an officer in the Naval Re-
serve.

§ 14.5 During World War II, no
objections were voiced to the
absence of Members-elect
and to the delay in their tak-
ing the oath because of over-
seas duty with the armed
forces.

On Jan. 4, 1945,(9) an announce-
ment was made that Mr. Henry J.
Latham, of New York, would be
delayed in taking the oath until
the month of February, since he
was presently a lieutenant in the
Navy and on duty in the South
Pacific. No objection was raised in
the House to Mr. Latham’s ab-
sence.

On Mar. 7, 1945,(10) Mr. Albert
A. Gore, of Tennessee, appeared to
take the oath of office in the 79th
Congress. He had been re-elected
to the 79th Congress after resign-
ing his seat in the 78th Congress
in order to serve overseas with
the armed forces.

§ 14.6 During World War II,
after the executive branch
had voiced opposition to the
simultaneous military serv-
ice of Members of Congress,
some Members resigned their
seats, or did not seek re-elec-
tion, in order to serve with
the armed forces.(11)
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the House in order to serve. 111
CONG. REC. 7097, 89th Cong. 1st
Sess.

12. See § 14.3, supra.
13. See 90 CONG. REC. 8990, 78th Cong.

2d Sess., Dec. 7, 1944; 90 CONG.
REC. 8450, 78th Cong. 2d Sess., Nov.
27, 1944; 90 CONG. REC. 8201, 78th
Cong. 2d Sess., Nov. 20, 1944; 89
CONG. REC. 8163, 78th Cong. 1st
Sess., Nov. 14, 1943; 89 CONG. REC.

7779, 78th Cong. 1st Sess., Sept. 23,
1943; and 88 CONG. REC. 7051, 77th
Cong. 2d Sess., Sept. 7, 1942.

14. See H. REPT. NO. 2037, from the
Committee on House Accounts, to ac-
company H. Res. 512, 79th Cong. 2d
Sess.

During World War II, the De-
partments of the War and Navy
stated their opposition to Mem-
bers of Congress serving in the
military, and the President began
recalling to Congress Members
who were commissioned or had
enlisted.(12)

Some Members who were then
in the armed services, and some
who wished to join, then resigned
from the House or did not seek re-
election, in order to serve with the
armed forces.(13)

§ 14.7 During World War II, the
Sergeant at Arms of the
House did not disburse com-
pensation to those Members
who were presently on leaves
of absence and serving in the
military.

In accordance with an opinion
given him by the Comptroller
General, Kenneth Romney, Ser-
geant at Arms of the House, did
not pay congressional salary to
those Members of the House who
were during World War II on
leaves of absence because of serv-
ice in the Army and Navy.(14)
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15. U.S. Const. art. I, § 6, clause 1.
16. Smith v Crown Publishers, 14 F.R.D.

514 (1953).
17. See Gravel v U.S., 408 U.S. 606, 624

and note 15 (1972).
18. ‘‘The immunities of the Speech or

Debate Clause were not written in

the Constitution simply for the per-
sonal or private benefit of Members
of Congress, but to protect the integ-
rity of the legislative process by in-
suring the independence of indi-
vidual legislators.’’ U.S. v Brewster,
408 U.S. 501, 507 (1972).

19. In Tenney v Brandhove, 341 U.S. 367
(1951), the Supreme Court stated
that the constitutional immunities
for Members of Congress were a re-
flection of political principles already
firmly established in the states. The
Court concluded on the basis of pub-
lic policy and of common law legisla-
tive privilege that state legislatures
were protected from civil liability for
conducting investigations.

See Methodist Federation for So-
cial Action v Eastland, 141 F Supp
729 (D.D.C. 1956), wherein the court
relied upon separation of powers in
refusing to enjoin the printing of a
committee report. The court stated
that ‘‘nothing in the Constitution au-
thorizes anyone to prevent the Presi-
dent of the United States from pub-
lishing any statement. This is equal-
ly true whether the statement is cor-
rect or not, whether it is defamatory

D. IMMUNITIES OF MEMBERS AND AIDES

§ 15. Generally; Judicial
Review

The Constitution grants to
Members of Congress two specific
immunities, one from arrest in
certain instances and one from
being questioned in any other
place for speech or debate.(15)

Viewed in one form, they con-
stitute legal defenses, to be plead-
ed in court, which act to prohibit
or limit court actions or inquiries
directed against Members of Con-
gress.(16) Since the immunities act
as procedural defenses, it has be-
come the role of the courts, both
state and federal, to define and
clarify their application to ongoing
cases and controversies. The
courts have even stated on occa-
sion that the scope and applica-
tion of the immunities is not for
Congress but for the judiciary to
decide.(17)

The immunities exist not only
to protect individual legislators,
but also to insure the independ-
ence and integrity of the legisla-
tive branch in relation to the exec-
utive and judicial branches.(18)

The principle of separation of
powers is so essential to the
American constitutional frame-
work that the general immunity
of Congress, of its components,
and of its actions from inter-
ference by the other branches of
the government, may be said to
exist independently of the express
constitutional immunities.(19)
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or not, and whether it is or is not
made after a fair hearing. Similarly,
nothing in the Constitution author-
izes anyone to prevent the Supreme
Court from publishing any state-
ment. We think it equally clear that
nothing authorizes anyone to pre-
vent Congress from publishing any
statement.’’ In McGovern v Martz,
182 F Supp 343 (D.D.C. 1960), the
court stated that ‘‘the immunity [of
speech and debate] was believed to
be so fundamental that express pro-
visions are found in the Constitution,
although scholars have proposed
that the privilege exists independ-
ently of the constitutional declara-
tion as a necessary principle in free
government.’’

See for a full discussion Reinstein
and Silverglate, Legislative Privilege
and the Separation of Powers, 86
Harv. L. Rev. 1113 (1973), in which
the authors contend that the Speech
and Debate Clause must encompass
all legitimate functions of a legisla-
ture in a system which embraces the
principle of separation of powers. See
also Comment, The Scope of Immu-
nity for Legislators and Their Em-
ployees, 70 Yale L. Jour. 366 (1967).

20. See Doe v McMillan, 412 U.S. 306
(1973) and Barr v Mateo, 360 U.S.
564 (1959) for the common law prin-
ciple that public officials, including
Congressmen, judges, and adminis-
trative officials, are immune from li-
ability for damages for statements
and actions made in the course of
their official duties.

For the privilege of state legisla-
tors, see Tenney v Brandhove, 341
U.S. 367 (1951); Eslnger v Thomas,
340 F Supp 886 (D.S.C. 1972);
Blondes v State, 294 A.2d 661 (Ct.
App. Md. 1972).

1. For definitions of questions of privi-
lege and the manner of raising them,
see Rule IX, House Rules and Man-
ual § 661 (1973) and Ch. 11, infra.

The specific immunities of Con-
gressmen from arrest and for
speech and debate are easily con-
fused with various uses of the
term ‘‘privilege’’; that term gen-
erally refers to the immunity of
governmental officials and agen-
cies for statements and actions
performed in the course of official
duties. Not only the executive and
judicial branches of the federal

government, but also the state
legislatures, have been recognized
to hold some privilege from suit
and inquiry in relation to official
acts and duties.(20)

Under the procedure of the
House, the term ‘‘question of
privilege’’ refers to matters raised
on the floor, with a high proce-
dural precedence, and divided into
matters of personal privilege (af-
fecting the rights, reputation, and
conduct of individual Members in
their representative capacity) and
into matters of the privilege of the
House (affecting the collective
safety, dignity, and integrity of
legislative proceedings).(1) Alleged
violations of the specific constitu-
tional immunities of Members
comprise only a part of the many
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2. Questions of privilege must be fur-
ther distinguished from privileged
questions, which are certain ques-
tions and motions which have prece-
dence in the order of business under
House rules (see Ch. 11, infra).

3. See §§ 15.1, 15.3, infra.
4. See §§ 15.1, 15.2, infra.
5. Constitutional Immunity of Members

of Congress, hearings before the
Joint Committee on Congressional
Operations, 93d Cong. 1st and 2d
Sess.

6. H. Res. 340, from the Committee on
the Judiciary, 87 CONG. REC. 8933,
8934. 77th Cong. 1st Sess.

issues which are raised as ques-
tions of privilege in the House.
Therefore, a distinction must be
made between questions of privi-
lege in general and the specific
immunities of Members of Con-
gress.(2)

When an incident arises in rela-
tion to the immunities of Mem-
bers, the incident may be brought
before the House as a question of
privilege,(3) whereupon the House
may investigate the situation and
may adopt a resolution stating the
consensus of the House on wheth-
er immunities have been violated,
and ordering such actions as the
House or the individual Mem-
ber(s) may take.(4)

Congress held extensive hear-
ings in the 93d Congress on the
subject of interference by the judi-
ciary with the legislative proc-
ess.(5)

House Procedure When Mem-
ber Subpenaed or Summoned

§ 15.1 The House determined
that a summons issued to a
Member to appear and tes-
tify before a grand jury while
the House is in session, and
not to depart from the court
without leave, invades the
rights and privileges of the
House, as based upon the im-
munities from arrest and
from being questioned for
any speech or debate in the
House.
On Nov. 17, 1941, the House

authorized by resolution (H. Res.
340) Mr. Hamilton Fish, Jr., of
New York, to appear and testify
before a grand jury of the United
States Court for the District of
Columbia at such time as the
House was not sitting in ses-
sion: (6)

Whereas Representative Hamilton
Fish, a Member of this House from the
State of New York, has been sum-
moned to appear as a witness before a
grand jury of the United States Court
for the District of Columbia to testify:
Therefore be it

Resolved, That the said Hamilton
Fish be, and he is hereby, authorized
to appear and testify before the said
grand jury at such time as the House
is not sitting in session.
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7. 87 CONG. REC. 8933, 77th Cong. 1st
Sess.

The authorizing resolution was
adopted pursuant to the report of
a committee that the service of a
summons to a Member to appear
and testify before a grand jury
while the House is in session does
invade the rights and privileges of
the House of Representatives, as
based on article I, section 6 of the
Constitution, providing immuni-
ties to Members against arrest
and against being questioned for
any speech or debate in either
House, but that the House could
in each case waive its privileges,
with or without conditions: (7)

MR. [HATTON W.] SUMNERS of Texas:
Mr. Speaker, on behalf of the Com-
mittee on the Judiciary I submit a
privileged report. . . .

The Committee on the Judiciary,
having investigated and considered
the matter submitted to it by House
Resolution 335, submits the fol-
lowing report:

The resolution authorizing the
committee to make this investigation
is as follows:

‘‘RESOLUTION

‘‘Whereas Hamilton Fish, a Mem-
ber of this House from the State of
New York, has been summoned to
appear as a witness before the grand
jury of a United States court for the
District of Columbia to testify; and

‘‘Whereas the service of such a
process upon a Member of this
House during his attendance while
the Congress is in session might de-
prive the district which he rep-
resents of his voice and vote; and

‘‘Whereas article I, section 6 of the
Constitution of the United States
provides:

‘‘ ‘They (the Senators and Rep-
resentatives) shall in all cases, ex-
cept treason, felony, and breach of
the peace, be privileged from arrest
during their attendance at the ses-
sion of their respective Houses, and
in going to and returning from the
same . . . and for any speech or de-
bate in either House they (the Sen-
ators and Representatives) shall not
be questioned in any other place’;
and

‘‘Whereas it appears by reason of
the action taken by the said grand
jury that the rights and privileges of
the House of Representatives may be
infringed: Therefore be it

‘‘Resolved, That the Committee on
the Judiciary of the House of Rep-
resentatives is authorized and di-
rected to investigate and consider
whether the service of a subpena or
any other process by a court or a
grand jury purporting to command a
Member of this House to appear and
testify invades the rights and privi-
leges of the House of Representa-
tives. The committee shall report at
any time on the matters herein com-
mitted to it and that until the com-
mittee shall report Representative
Hamilton Fish shall refrain from re-
sponding to the summons served
upon him.’’

The summons referred to is as fol-
lows:

‘‘[Grand jury, District Court of the
United States for the District of Co-
lumbia. The United States v. John
Doe. No. —. Grand jury original,
criminal docket. (Grand jury sitting
in room 312 at Municipal Building,
Fourth and E Streets NW., Wash-
ington, D. C.)]

‘‘THE PRESIDENT OF THE UNITED
STATES TO HAMILTON FISH:

‘‘You are hereby commanded to at-
tend before the grand jury of said
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8. Id. at pp. 8934, 8949–58.
9. H. REPT. NO. 1415, and the remarks

of Mr. Emanuel Celler (N.Y.), 87
CONG. REC. 8933, 8935, 8936, 77th
Cong. 1st Sess., Nov. 17, 1941.

court on Wednesday, the 12th day of
November 1941, at 10:30 a.m., to
testify on behalf of the United
States, and not depart the court
without leave of the court or district
attorney.

‘‘Witness the honorable Chief Jus-
tice of said court the — day of ——,
19—.

‘‘CHARLES E. STEWART,
Clerk.

‘‘By M.M. CHESTON,
‘‘Assistant Clerk.’’

It is the judgment of your com-
mittee that the service of this sum-
mons does invade the rights and
privileges of the House of Represent-
atives.

We respectfully suggest, however,
that in each case the House of Rep-
resentatives may waive its privi-
leges, attaching such conditions to
its waiver as it may determine.

The language in the summons ‘‘to
testify on behalf of the United
States, and not depart the court
without leave of the court or district
attorney’’ removes any necessity to
examine the question as to whether
a summons merely to appear and
testify is a violation of the privileges
of the House of Representatives.
This particular summons commands
that Representative Hamilton Fish
shall not depart the court without
leave of the court or district attor-
ney,’’ regardless of his legislative du-
ties as a Member of the House.

It is recognized that this privilege
of the House of Representatives re-
ferred to is a valuable privilege in-
suring the opportunity of its Mem-
bers against outside interference
with their attendance upon the dis-
charge of their constitutional duties.

At the same time it is appreciated
that there is attached to that privi-
lege the very high duty and responsi-
bility on the part of the House of
Representatives to see to it that the
privilege is so controlled in its exer-
cise that it not unnecessarily inter-

feres with the discharge of the obli-
gations and responsibilities of the
Members of the House as citizens to
give testimony before the inquisi-
torial agencies of government as to
facts within their possession.

After the resolution authorizing
Mr. Fish to testify was adopted,
there ensued debate on the scope
of the immunities of Members.(8)

The wording of the subpena in
question was drawn into issue,
since the subpena stated that once
the Member appeared to testify he
would not be permitted to depart
from the court without leave of
the court or of the District Attor-
ney. The House determined by the
adoption of the resolution that
when the Congress is in session it
is the duty of the House to pre-
vent a conflict between the duty of
a Member to represent his people
at its session and his duty as a
citizen to give testimony before a
court.(9)

Parliamentarian’s Note: Sum-
mons and subpenas directed to of-
ficers, employees, and Members of
the House may also involve the
doctrine of separation of powers,
as for example when calling for
documents within the possession
and under the control of the
House of Representatives or for
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10. See Ch. 11, infra, for extensive dis-
cussion of questions of privileges of
the House as related to summons
and subpenas.

11. 99 CONG. REC. 10949 10950, 83d
Cong. 1st Sess.

12. For an occasion where a Member in-
serted into the Record a letter to the
Committee on Accounts, opposing a

request that the House pay an ex-
pense incurred by the Chairman of
the House Committee on Un-Amer-
ican Activities, in connection with
two libel suits brought against the
chairman, see 88 CONG. REC. A3035,
77th Cong. 2d Sess., Aug. 6, 1942.

13. 99 CONG. REC. 2356–58, 83d Cong.
1st Sess.

For a more detailed analysis of
House procedure when Members,
employees, or House papers are sub-
penaed, see § 18, infra (privilege
from arrest) and Ch. 11, infra (privi-
lege in general).

information obtained in an official
capacity.(10)

§ 15.2 The House authorized by
resolution the Committee on
the Judiciary to file appear-
ances and to provide for the
defense of certain Members
and employees in legal ac-
tions related to their per-
formance of official duties.
On Aug. 1, 1953,(11) the House

adopted a resolution authorizing
the court appearance of certain
Members of the House, named de-
fendants in a private suit alleging
damage to plaintiffs by the per-
formance of the defendants’ offi-
cial duties as members of the
Committee on Un-American Ac-
tivities. The resolution also au-
thorized the Committee on the Ju-
diciary to file appearances and to
provide counsel and to provide for
the defense of those Members and
employees. From the contingent
fund of the House, travel, subsist-
ence, and legal aid expenses were
authorized in connection with that
suit.(12)

§ 15.3 Where Members and em-
ployees of the House were
subpenaed to testify in a pri-
vate civil suit alleging dam-
age from acts committed in
the course of their official
duties, the House referred
the matter to the Committee
on the Judiciary to deter-
mine whether the rights of
the House were being in-
vaded.
On Mar. 26, 1953,(13) the House

was informed of the subpena of
members and employees of the
Committee on Un-American Ac-
tivities in a civil suit contending
that acts committed in the course
of an investigation by the com-
mittee had injured the plaintiffs.
The House by resolution referred
the matter to the Committee on
the Judiciary to investigate
whether the rights and privileges
of the House were being in-
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14. H. Res. 190, read into the Record at
99 CONG. REC. 2356, 83d Cong. 1st
Sess., and adopted id. at p. 2358. See
§ 18.4, infra, for the text of the reso-
lution.

15. The discussion above in the House
on the subpena of Members was
cited in the case of Smith v Crown
Publishers, 14 F.R.D. 514 (1953).

16. See 5 Elliott’s Debates 406 (1836 ea.)
and 2 Records of the Federal Con-
vention 246 (Farrand ed. 1911). See
also U.S. v Johnson, 383 U.S. 169
(1966) for the history of the incorpo-
ration of the privilege into the
United States Constitution, and for
the history of the constitutional
clause in general.

For the views of early constitu-
tional commentators on the origins
and scope of the privilege, see Jeffer-
son’s Manual, House Rules and Man-
ual §§ 287, 288, 301, 302 (1973) and
Story, Commentaries on the Con-
stitution of the United States, § 863,
Da Capo Press (N. Y. repute. 1970).

vaded.(14) Mr. Charles A. Halleck,
of Indiana, delivered remarks in
explanation of the resolution. Re-
ferring to the privileges against
arrest and against being ques-
tioned for speech or debate, he
said:

Through the years that language
has been construed to mean more
than the speech or statement made
here within the four walls of the
House of Representatives; it has
been construed to include the con-
duct of Members and their state-
ments in connection with their ac-
tivities as Members of the House of
Representatives. As a result, it
seems clear to me that under the
provisions of the Constitution itself
the adoption of the resolution which
was presented is certainly in order.

Mr. John W. McCormack, of
Massachusetts, also delivered re-
marks and stated that ‘‘for the
House to take any other action
would be fraught with danger, for
otherwise there is nothing to stop
any number of suits being filed
against enough Members of the
House, and in summoning them,
to impair the efficiency of the
House of Representatives or the
Senate to act and function as leg-
islative bodies.’’ He also stated
that the fact that the Members
and employees subpenaed were
presently in California in the per-

formance of their official duties
was immaterial, as they were ‘‘out
there on official business, and
committees of this body are the
arms of the House of Representa-
tives.’’ (15)

§ 16. For Speech and De-
bate

At article I, section 6, clause 1,
the Constitution states that ‘‘for
any speech or debate in either
House, they [Senators and Rep-
resentatives] shall not be ques-
tioned in any other place.’’ That
prohibition, approved at the Con-
stitutional Convention with little
if any discussion or debate,(16) was
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For more recent commentary, see
Comment, Brewster, Gravel and
Legislative Immunity, 73 Col. L.
Rev. 125 (1973) (hereinafter cited as
73 Col. L. Rev. 125); Cella, The Doc-
trine of Legislative Privilege of Free-
dom of Speech or Debate: Its Past,
Present and Future as a Bar to
Criminal Prosecutions in the Courts,
2 Suffolk L. Rev. 1 (1968);
Oppenheim, Congressional Free
Speech, 8 Loyola L. Rev. 1 (1955);
Yankwich, The Immunity of Con-
gressional Speech Its Origin, Mean-
ing and Scope, 99 U. Pa. L. Rev. 960
(1951).

17. 1 W & M, Sess. 2, c. 2, art. 9.
18. The English parliamentary privilege

developed from conflict over the
right of legislators to speak freely
and to criticize the monarchy. See
Wittke, The History of the English
Parliamentary Privilege, Ohio State
Univ. (1921).

Not since 1797, during the admin-
istration of John Adams, has the ex-
ecutive branch attempted imprison-
ment of dissenting Congressmen (see
73 Col. L. Rev. 125, 127, 128). See

also § 17.4, infra (Justice Depart-
ment inquiry, where a Senator ob-
tained and disclosed classified mate-
rials).

19. U.S. v Johnson, 383 U.S. 169, 170
(1966).

‘‘The immunities of the Speech or
Debate Clause were not written into
the Constitution simply for the per-
sonal or private benefit of Members
of Congress, but to protect the integ-
rity of the legislative process by in-
suring the independence of indi-
vidual legislators.’’ U.S. v Brewster,
408 U.S. 501, 507 (1972). See also
Kilbourn v Thompson, 103 U.S. 168,
203 (1881) and Coffin v Coffin, 4
Mass. 1, 28 (1808).

20. See § 15, supra.
1. See, for example, Gravel v U.S., 408

U.S. 606 (1972); U.S. v Brewster, 408
U.S. 501 (1972); U.S. v Johnson, 383
U.S. 169 (1966); Tenney v
Brandhove, 341 U.S. 367 (1951);

drawn directly from the English
parliamentary privilege, as em-
bodied in the English Bill of
Rights of 1689:

That the freedom of speech, and de-
bates for proceedings in Parliament,
ought not to be impeached or ques-
tioned in any court or place out of Par-
liament.(17)

The clause serves not only to in-
sure the independence and unbri-
dled debate of Members of the leg-
islature,(18) but also to reinforce

the constitutional doctrine of sep-
aration of powers.(19)

As stated above,(20) the scope
and application of the immunity
for speech and debate has been
principally fashioned not by Con-
gress but by the courts. Immunity
is usually raised as a defense to
litigation challenging the activi-
ties of Congressmen or of Con-
gress itself. The Supreme Court
has relied heavily upon English
parliamentary and judicial prece-
dents in order to resolve issues re-
lated to the operation of the im-
munity in the United States Con-
gress.(1)
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Kilbourn v Thompson, 103 U.S. 165
(1880).

2. Powell v McCormack, 395 U.S. 486,
502 (1969), quoting from Kilbourn v
Thompson, 103 U.S. 168, 204 (1881).

For the scope of the immunity as
to other legislative activities, see
§ 17, infra.

3. ‘‘I will not confine it [the Speech and
Debate Clause] to delivering an opin-
ion, uttering a speech, or haranguing
in debate, but will extend it to the
giving of a vote, to the making of a
written report, and to every other
act resulting from the nature and in
the execution of the office. . . . And
I am satisfied that there are cases in
which he [the legislator] is entitled
to this privilege when not within the
walls of the Representatives’ cham-
ber.’’ Coffin v Coffin, 4 Mass. 1, 27
(1808).

4. See § 16.3, infra.

5. For the English rule on the subject
of unofficial reports and reprints, see
Story, Commentaries on the Con-
stitution of the United States, § 863,
Da Capo Press (N.Y. repute. 1970)
and 1 Kent’s Commentaries 249,
note (8th ed. 1854). It should be
noted, however, that publication or
republication of speeches made on
the floor of Parliament was not in
itself lawful at the time of the Amer-
ican Constitutional Convention (see
73 Col. L. Rev. 125, 147, 148).

For the American rule, see the
cases cited at § 16.3, infra. See also
Restatement of Torts §§ 590 and 611,
American Law Institute (St. Paul
1938).

6. See Story, Commentaries on the Con-
stitution of the United States, § 866
and Restatement of Torts § 590, com-
ment b. See also New York Times
Co. v Sullivan, 376 U.S. 254 (1964)
(defamatory statement must have
been made either with knowledge
that it was false or with reckless dis-
regard as to whether it was false or
not); Murray v Brancato, 290 N.Y.
52, 48 Northeast 2d 257 (1943); Cole-
man v Newark Morning Ledger Co.,
29 N.J. 357, 149 A.2d 193 (1959).

In Trails West, Inc. v Wolff, 32
N.Y. 2d 207 (1973), the New York
Court of Appeals held that an alleg-
edly defamatory press release by a
Congressman, on a matter of public
interest and concern, was entitled to

The speech and debate that is
protected from inquiry either by
the judicial branch or by the exec-
utive branch includes all things
done in a session of the House by
one of its Members in relation to
the business before it.(2) All
speech, debate, and remarks on
the floor of the House are privi-
leged,(3) as is material not spoken
on the floor of the House but in-
serted in the Record by a Member
with the consent of the House.(4)

Republication and unofficial cir-
culation of reprints of the Con-
gressional Record are not, how-
ever, absolutely privileged, either
under American law or under

English law.(5) Such reprints enjoy
a qualified privilege, so that in a
suit for defamation actual malice
on the part of the Congressman
circulating the reprint would have
to be shown.(6)
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the qualified privilege enunciated in
New York Times Co. v Sullivan.
Since the plaintiff had not proved ac-
tual malice, the case was dismissed.

7. Smith v Crown Publishers, 14 F.R.D.
514 (1953) (oral deposition of Sen-
ator limited as to voting record and
motives).

8. Powell v McCormack, 395 U.S. 486
(1969), and Kilbourn v Thompson,
103 U.S. 165 (1880) (participation of
Members in passing resolution pro-
tected by Speech and Debate
Clause).

9. Fletcher v Peck, 10 U.S. (6 Cranch)
87, 130 (1810).

10. The bribery case of U.S. v Johnson,
383 U.S. 169 (1966) was of first im-
pression for the Supreme Court.

11. The House has in the past censured
Members for unparliamentary lan-

guage (see 2 Hinds’ Precedents
§ 1259).

12. For litigation alleging private dam-
age from committee reports and ac-
tivities, see § 17, infra.

13. 103 U.S. 165 (1880) (imprisonment
for contempt of congressional com-
mittee).

14. 103 U.S. at 200–205.
15. See, e.g., § 17.1, infra. The naming of

congressional employees as defend-
ants in a case seeking a declaratory
judgment has been used as a basis
for jurisdiction to entertain the suit,
when the claim against House Mem-
bers was dismissed due to the immu-

Protected speech and debate on
the floor includes voting records
and reasons therefore,(7) intro-
ducing bills and resolutions, and
passing bills and resolutions.(8) As
early as 1810, Chief Justice Mar-
shall refused to inquire into the
motives of a state legislature
whose Members were allegedly
bribed to secure passage of an
act.(9)

Controversies relating to the
scope of the Speech and Debate
Clause have arisen in three dif-
ferent types of court proceedings:
(1) criminal charges, principally
bribery, against Members in rela-
tion to their legislative duties; (10)

(2) civil actions for defamation
against Congressmen: (11) and (3)

litigation claiming private damage
from allegedly unconstitutional
resolutions and orders of Con-
gress.(12) In the third category is
Kilbourn v Thompson, where false
imprisonment by an order of the
House was alleged.(13) The Court
in that case held that the partici-
pation of Members in passing a
resolution was protected by the
Speech and Debate Clause, al-
though employees of the House
charged with the execution of the
resolution could be held person-
ally liable for enforcing an uncon-
stitutional congressional act.(14)

Since Kilbourn, the courts have
protected Members from civil li-
ability, citing their speech and de-
bate immunity, but have held con-
gressional employees liable in
some cases for executing unconsti-
tutional orders of the House or
Senate.(15)
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nity of speech and debate (see § 16.5,
infra).

16. 383 U.S. 169 (1966) (for analysis, see
§ 16.1, infra).

17. 408 U.S. 501 (1972) (for analysis, see
§ 16.2, infra).

18. See Burton v U.S., 202 U.S. 344
(1906) (conviction of attempt to influ-
ence Post Office Department); May v
U.S., 175 F2d 994 (D.C. Cir. 1949)
(conviction of accepting compensa-
tion for services before governmental
departments).

The Supreme Court has reserved
the question whether prosecution of
a Congressman, based upon a nar-
rowly drawn statute to regulate con-
gressional conduct, could inquire into

legislative acts without violating the
Speech and Debate Clause. See U.S.
v Johnson, 383 U.S. 169, 180–185
(1966); U.S. v Brewster, 408 U.S.
501, 521, 529 (1972).

19. 341 U.S. 367 (1951). Tenney involved
the immunity of state legislators,
which the Court found to be on the
same footing as the constitutional
privilege. The Court refused to in-
quire into the motives of a state leg-
islative committee which was alleg-
edly violating the civil rights of a cit-
izen.

20. 341 U.S. at 377.

A similar rule has been followed
in cases involving criminal
charges against Members of Con-
gress. United States v Johnson (16)

and Brewster v United States (17)

established the principle that a
criminal prosecution could not in-
quire into the motivation, prepa-
ration, or content of a Member’s
speech and that the speech could
not be made the basis of a bribery
or conspiracy charge. However, a
Member may be convicted for ac-
cepting a bribe to perform legisla-
tive acts, if the prosecution does
not inquire into the legislative
acts themselves but only into the
offering and acceptance of the
bribe. And a Member may be con-
victed of bribery in relation to
conduct that is not related to the
legislative function.(18)

The Speech and Debate Clause
immunity precludes any inquiry
into whether remarks were made
in the discharge of official duties,
or made with malice or ill will.
The Supreme Court stated in
Tenney v Brandhove: (19)

The claim of an unworthy purpose
does not destroy the privilege. Legisla-
tors are immune from deterrence to
the uninhibited discharge of their leg-
islative duty, not for their private in-
dulgence but for the public good. One
must not expect uncommon courage
even from legislators. The privilege
would be of little value if they could be
subjected to the cost and inconvenience
and distractions of a trial upon conclu-
sion of the pleader, or to the hazard of
a judgment against them based upon a
jury’s speculation as to motive.(20)

The immunity of speech and de-
bate would appear to apply to Del-
egates and Resident Commis-
sioners as well as to Members, be-
cause of its purpose of insuring
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1. In Doty v Strong, 1 Pinn. 84 (Wis.
Territ. 1840), the constitutional
privilege from arrest was held appli-
cable to Delegates. Delegates and
Resident Commissioners, as govern-
mental officials, have at least the
common law privilege from suit
enunciated in Barr v Mateo, 360 U.S.
564 (1959). For the common law
privilege in general, see § 15, supra.

2. U.S. v Johnson, 383 U.S. 169 (1966),
in which the court affirmed the void-
ance of the conviction by a United

the independency and integrity of
the legislative body in general.(1)

Cross References

Committee reports, activities, and em-
ployees protected by the Speech and
Debate Clause, see § 17, infra.

Legislative activities protected by the
Speech and Debate Clause, see § 17,
infra.

Collateral References

Brewster, Gravel and Legislative Immu-
nity, 73 Col. L. Rev. 125 (comment)
(1973).

Bribed Congressman’s Immunity from
Prosecution, 75 Yale L. Jour. 335
(1965).

Cella, The Doctrine of Legislative Privi-
lege of Freedom of Speech or Debate:
Its Past, Present and Future as a Part
of Criminal Prosecutions in the Courts,
2 Suffolk L. Rev. 1 (1968).

Constitutional Privilege of Legislators:
Exemption from Arrest and Action for
Defamation, 9 Minn. L. Rev. 442 (com-
ment) (1925).

Defamation—Publication of Defamatory
Statements Made by U.S. Senator at
Press Conference is Qualifiedly Privi-
leged, 28 Fordham L. Rev. 363 (1959).

Ervin (Senator, N.C.), The Gravel and
Brewster Cases: An Assault on Con-

gressional Independence, 59 Va. L.
Rev. 175 (Feb. 1973).

Immunity Under the Speech or Debate
Clause for Republication and From
Questioning About Sources, 71 Mich.
L. Rev. 1251 (note) (May 1973).

Oppenheim, Congressional Free Speech,
8 Loyola L. Rev. 1 (1955).

‘‘They Shall Not Be Questioned . . .’’—
Congressional Privilege to Inflict
Verbal Injury, 3 Stan. L. Rev. 486
(comment) (1951).

U.S. v Johnson, 337 F2d 180 (4th Cir.
1964), 78 Harv. L. Rev. 1473 (com-
ment) (1965).

United States Constitution Annotated,
Library of Congress, S. Doc. No. 92–82,
117–122, 92d Cong. 2d Sess. (1972).

Veeder, Absolute Immunity in Defama-
tion: Legislative and Executive Pro-
ceedings, 10 Col. L. Rev. 131 (1910).

Yankwich, The Immunity of Congres-
sional Speech: Its Origin, Meaning and
Scope, 99 U. Pa. L. Rev. 960 (1951).

�

As Defense to Bribery or Con-
spiracy

§ 16.1 The Supreme Court held
a Member of the 86th Con-
gress immune from convic-
tion for conspiracy to de-
fraud the government, where
the prosecution was based
upon a speech made by the
Member on the floor of the
House.(2)
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States Court of Appeals, 337 F2d
180 (4th Cir. 1964). The Supreme
Court opinion is reprinted at 117
CONG. REC. 32456, 92d Cong. 1st
Sess., Sept. 20, 1971.

3. 106 CONG. REC. 15258, 15259, 86th
Cong. 2d Sess.

4. See 383 U.S. at 170, 171.
5. See 383 U.S. at 173–177 and notes

4–6.

6. U.S. v Johnson, 383 U.S. 169, 184,
185 (1966).

7. U.S. v Brewster, 408 U.S. 501 (1972).
The Court overruled the U.S. Dis-
trict Court for the District of Colum-
bia, which had dismissed the indict-
ment on the ground that Senator
Brewster was immune from convic-
tion under the Supreme Court’s in-
terpretation of the Speech and De-
bate Clause in U.S. v Johnson, 383
U.S. 169 (1966) (see § 16.1, supra).

See also U.S. v Dowdy, 479 F2d
213 (4th Cir. 1973), cert. denied, 414
U.S. 823 (1973), where a United
States Court of Appeals found an in-
fringement of the Speech and Debate
Clause as to some but not all of the
counts of an indictment against a
former Member of the House.

On June 30, 1960, Mr. Thomas
F. Johnson, of Maryland, was rec-
ognized under a previous order to
speak on the floor of the House.
He delivered a speech repudiating
critical attacks on the inde-
pendent savings and loan industry
of Maryland.(3)

Mr. Johnson was subsequently
indicted and convicted for con-
spiracy to defraud the United
States, among other charges. The
conspiracy count was based upon
alleged payment to Mr. Johnson
to deliver a speech in the House
favorable to savings and loan in-
stitutions and to influence the
Justice Department to dismiss
criminal charges against these in-
stitutions.(4)

During prosecution of the
charges against Mr. Johnson, ex-
tensive inquiry was made into the
manner of preparation of the June
30 speech, the precise ingredients
and phrases of the speech, and
the motive in delivering the
speech.(5)

The Supreme Court voided the
conviction of Mr. Johnson, and

held that the Speech and Debate
Clause of the Constitution pre-
cluded judicial inquiry into the
motivation for a Congressman’s
speech and prevented such a
speech from being made the basis
of a criminal charge against him
for conspiracy to defraud the gov-
ernment.(6)

§ 16.2 The Supreme Court
upheld the conviction of a
former Senator for accepting
bribes to act in a certain way
on legislation before his com-
mittee, where the prosecu-
tion did not require inquiry
into legislative acts or moti-
vation.(7)

Where a former United States
Senator was indicted for asking
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8. 408 U.S. at 512. Federal courts have
used the reasoning of Brewster in
order to question the use by Con-
gressmen of their franking privilege.
In Hoellen v Annunzio, 468 F2d 522
(7th Cir. 1972), cert. denied, 412
U.S. 953 (1973), the court held that
the Speech and Debate Clause did
not prohibit inquiry into use of the
frank, since the mailings challenged
were for political purposes and only
incidental to the legislative process.
See also Schiaffo v Helstoski, 350 F
Supp 1076 (D.N.J. 1972).

9. 408 U.S. at 526, quoting from U.S. v
Johnson, 383 U.S. 169, 185 (1966).

10. McGovern v Martz, 182 F Supp 343
(D.D.C. 1960).

Republication and unofficial cir-
culation of reprints of the Congres-
sional Record, if libelous, are not
protected by the Speech and Debate
Clause. See Long v Ansell, 69 F2d
386, aff., 293 U.S. 76 (1934) (indi-
cating that circulated reprints of
Record would be libel per se if alle-
gations of petition proved) and Grav-
el v U.S., 408 U.S. 606 (1972) (pri-
vate republication of classified study
disclosed at Senate subcommittee
hearing not privileged from grand
jury inquiry).

If a public official claims to have
been libeled by reprints of the Con-
gressional Record, it would appear
that he would have to prove ‘‘actual
malice’’ on the part of the Congress-
man sought to be sued, under New
York Times Co. v Sullivan, 376 U.S.
254 (1964). A state court held a Con-
gressman qualifiedly privileged from
libel for remarks made during a
press conference by applying the
Times rule, in Trails West, Inc. v
Wolff, 32 N.Y. 2d 207, —— N.E. 2d
—— (1973).

and accepting sums of money in
exchange for acting a certain way
on postage legislation before the
Senate Committee on Post Office
and Civil Service, of which he was
a member, the Supreme Court
held that the indictment was a
proper one. The Court first stated
that there were a variety of legiti-
mate activities of Congressmen,
political in nature rather than leg-
islative, which were not protected
by the Speech and Debate Clause
of the Constitution.(8) The Court
then stated:

Taking a bribe is, obviously, no part
of the legislative process or function; it
is not a legislative act. . . . When a
bribe is taken, it does not matter
whether the promise for which the
bribe was given was for the perform-
ance of a legislative act as here. . . .
And an inquiry into the purpose of the
bribe ‘‘does not draw into question the
legislative acts of the defendant Mem-
ber of Congress or his motives for per-
forming them.’’ (9)

As Defense to Defamation

§ 16.3 Where a citizen claimed
defamation by a Congress-
man in remarks inserted in
the Congressional Record, a
federal court held that the
Speech and Debate Clause
protects material inserted in
the Record with the consent
of the House, but that repub-
lished excerpts are not pro-
tected.(10)
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11. 104 CONG. REC. A–7032, 85th Cong.
2d Sess.

12. 182 F Supp at 347.
13. 182 F Supp at 347, 348.

14. Cochran v Couzens, 42 F2d 783 (D.C.
Cir. 1930), cert. denied, 282 U.S. 874
(1930).

15. 69 CONG. REC. 6253–60, 70th Cong.
1st Sess. Senator Couzens had been
appointed on Mar. 24, 1924, to a spe-
cial committee to investigate the In-
ternal Revenue Service. 66 CONG.
REC. 4023.

S. Res. 213, to investigate the tax
assessment against Senator Couzens
and the threatened intimidation by
the Internal Revenue Service, was
introduced in the Senate and re-
ferred to the Committee on the Judi-
ciary in the 70th Congress. 69 CONG.
REC. 7379, 70th Cong. 1st Sess., Apr.
28, 1928.

In the course of a suit by Mr.
George S. McGovern, of South Da-
kota, against a newspaper pub-
lisher, for falsely reporting Mr.
McGovern as the sponsor of a
Communist front organization, the
publisher counterclaimed for defa-
mation, based upon a Congres-
sional Record insert by Mr.
McGovern on Aug. 5, 1958. The
insert mentioned the publisher by
name.(11)

The United States District
Court for the District of Columbia
dismissed the counterclaim, hold-
ing that a Congressman’s con-
stitutional immunity from being
questioned for speech and debate
extends to all material inserted by
him in the Congressional Record,
with the consent of the House.(12)

The court added that the abso-
lute privilege to inform fellow leg-
islators becomes a qualified privi-
lege when portions of the Congres-
sional Record are republished and
unofficially disseminated. No alle-
gation of republication had been
made in the controversy before
the court.(13)

§ 16.4 A federal court dis-
missed charges of slander
against a Senator because

the words complained of
were delivered in a speech in
the Senate Chamber and
were protected by the
Speech and Debate Clause,
despite allegations they were
not spoken in discharge of
official duties.(14)

On Apr. 12, 1928, Senator
James Couzens, of Michigan, de-
livered a speech on the Senate
floor in which he discussed a large
additional tax assessment made
against him by the Internal Rev-
enue Service when he was a mem-
ber of a special committee inves-
tigating Internal Revenue Service
abuses.(15)

In the course of his remarks,
Senator Couzens mentioned the
name of Mr. Cochran, a former
clerk of the Internal Revenue
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16. Id. at pp. 6258, 6259. Letters written
by and about Mr. Cochran were in-
serted in the Record id. at p. 6259.

17. Cochran v Couzens, 42 F2d 783 (D.C.
Cir. 1930), cert. denied, 282 U.S. 874
(1930).

18. Powell v McCormack, 395 U.S. 486
(1969). The court affirmed in part
and reversed in part the finding of
the U.S. Court of Appeals, 395 F2d
577 (D.C. Cir. 1968) and remanded
to the U.S. District Court for the
District of Columbia.

Portions of the text of the opinion,
relating to the Speech and Debate
Clause, appear at 117 CONG. REC.
32459, 92d Cong. 1st Sess. For a
complete synopsis of the House ex-
pulsion proceedings in this case, see
§ 9.3, supra.

19. 113 CONG. REC. 5038, 90th Cong. 1st
Sess. (see H. Res. 278).

20. See the Speaker’s announcement
that the suit had been filed, 113
CONG. REC. 6035, 90th Cong. 1st
Sess., Mar. 9, 1967. Subpenas to the
Speaker and others, the complaint in
the suit, and application (with
memorandum) for the convening of a
three-judge federal court were in-
serted in the Record at 113 CONG.
REC. 6036–40.

Service, who Senator Couzens
stated had offered him ‘‘inside’’ in-
formation of the Service, for a con-
tingent fee, which would enable
him to have the assessment void-
ed.(16)

Mr. Cochran subsequently sued
Senator Couzens for slander, al-
leging that the remarks made in
the Senate by the Senator were
not spoken in discharge of his offi-
cial duties. A United States Court
of Appeals held that Senator
Couzens’ remarks in the Senate
Chamber were absolutely privi-
leged under the Speech and De-
bate Clause despite that allega-
tion.(17)

Defense to Suit by Excluded
Member

§ 16.5 Where a Member-elect
excluded from the 90th Con-
gress challenged the exclu-
sion in court and named
Members and officers of the
House as defendants, the Su-
preme Court declared the
Members immune from suit
under the Speech and Debate
Clause but upheld the chal-

lenge as against the named
officers.(18)

On Mar. 1, 1967, the House ex-
cluded from membership Member-
elect Adam C. Powell, of New
York.(19)

Mr. Powell subsequently filed
suit in Federal District Court
challenging the action of the
House in excluding him; he
named as defendants the Speaker
of the House, certain named Mem-
bers, and the Clerk, Sergeant at
Arms, and Doorkeeper of the
House.(20) The defendants as-
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See 113 CONG. REC. 8729–62 for
further briefs, memoranda, and the
opinion of the U.S. District Court
Judge dismissing the original com-
plaint.

1. See Point II (A) of Defendants’
Memorandum of Points and Authori-
ties in Support of Defendants’ Mo-
tion to Dismiss in Powell v McCor-
mack (No. 559–67, U.S. Dist. Ct. for
D.C.), reprinted at 113 CONG. REC.
8743–45, 90th Cong. 1st Sess., Apr.
10, 1967.

2. The Court stated that the fact that
the House officials were acting pur-
suant to express orders of the House
did not preclude judicial review of
the constitutionality of the under-
lying legislative decision, 395 U.S. at
501–506, and applied the doctrine
that, ‘‘although an action against a
Congressman may be barred by the
Speech or Debate Clause, legislative
employees who participated in the
unconstitutional activity are respon-
sible for their acts.’’ 395 U.S. at 504.

3. The courts have stated that the pro-
tection of the clause, at U.S. Const.
art. I, § 6, clause 1, extends to every
‘‘act resulting from the nature and in
the execution of the office,’’ including
an act ‘‘not within the walls of the
Representatives’ chamber,’’ Coffin v
Coffin, 4 Mass. 1, 27 (1808), and to
‘‘committee reports, resolutions, and
things generally done in a session of
the House by one of its Members in
relation to the business before it,’’
Powell v McCormack, 395 U.S. 486,
502 (1969), quoting Kilbourn v
Thompson, 103 U.S. 168, 204 (1881).

4. Tenney v Brandhove, 341 U.S. 367,
376 (1951).

5. Dombrowski v Eastland, 387 U.S.
82, 85 (1967); Powell v McCormack,
395 U.S. 486, 505 (1969).

6. The Supreme Court stated in Gravel
v U.S., 408 U.S. 606, 616, 617 (1972)
(J. White) (analyzed at § 17.4, infra),
‘‘that it is literally impossible, in
view of the complexities of the mod-
ern legislative process . . . for Mem-

serted, among other claims, that
the Speech and Debate Clause of
the Constitution was an absolute
bar to Mr. Powell’s suit.(1)

When the litigation reached the
Supreme Court, the Court held
that the Speech and Debate
Clause barred suit against the re-
spondent Congressmen but did
not bar action against the legisla-
tive officials charged with uncon-
stitutional activity.(2)

§ 17. For Legislative Ac-
tivities

The constitutional clause pro-
hibiting questioning of a Member

about any speech or debate in the
House is not confined merely to
remarks delivered in the Chamber
and printed in the Congressional
Record.(3) As long as legislators
are ‘‘acting in the sphere of legiti-
mate legislative activity,’’ (4) they
are protected not only from the
consequence of litigation but also
from the burden of defending
themselves.(5) The immunity may
also extend to congressional aides
and employees where they assist
in an integral way in the legisla-
tive process.(6) Thus, Members of
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bers of Congress to perform their
legislative tasks without the help of
aides and assistants; that the day to
day work of such aides is so critical
to the Members’ performance that
they must be treated as the latter’s
alter ego; and that if they are not so
recognized, the central role of the
Speech and Debate Clause . . . will
inevitably be diminished and frus-
trated.’’ See also Doe v McMillan,
412 U.S. 306 (1973) for the immu-
nity of committee staff engaged in le-
gitimate legislative acts.

Compare Kilbourn v Thompson,
103 U.S. 165 (1881), wherein the
Sergeant at Arms of the House was
held liable for false imprisonment
where he executed an unconstitu-
tional resolution.

7. See § 17.1, infra.
8. See the cases noted to § 17.1, infra.

In Coleman v Newark Morning
Ledger Co., 29 N.J. 357, 149 A.2d
193 (1959) (see case comment, 28
Fordham L. Rev. 363 [1959]), a state
court held that a press conference
given by a Senator was privileged,
where he was acting as the voice of
the subcommittee, and informing the

public of the results of the investiga-
tion. Another state court held in
Hancock v Burns, 158 Cal. App. 2d
785, 333 P.2d 456 (1st Dist. 1958)
(see case comment, 11 Stan. L. Rev.
194 [1958]) that a letter sent to a
citizen’s employer describing him as
a security risk was privileged, since
the letter was an ordinary means
adopted by a state legislative com-
mittee to publicize its investigative
results.

9. See Burton v U.S., 202 U.S. 344
(1906) (intercession before Post Of-
fice Department); May v U.S., 175
F2d 994 (D.C. Cir. 1949) (services
rendered before governmental de-
partments for citizen); Johnson v
U.S., 383 U.S. 169 (1966) (interces-
sion before Justice Department).

10. 408 U.S. 606 (1972) (see § 17.4,
infra).

the House and certain staff, en-
gaged in legislative activities, are
immune in preparing and submit-
ting committee reports, but offi-
cials such as the Public Printer
may or may not be immune, de-
pending on the legislative neces-
sity of their actions.(7)

The activities of congressional
committees when pursuing inves-
tigations are absolutely privileged
as to Members of Congress.(8)

However, not every legislative
activity is protected by the Speech
and Debate Clause. Congressmen
have been convicted for conspiracy
and bribery in relation to activi-
ties which, but for the illegal com-
pensation involved, are often un-
dertaken by Congressmen within
the scope of their duties.(9) In the
1972 case of Gravel v United
States,(10) the court restricted pro-
tected legislative activities to
those which are an ‘‘integral part
of the deliberative and commu-
nicative processes by which Mem-
bers participate in committee and
House proceedings with respect to
the consideration and passage or
rejection of proposed legislation or
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11. 408 U.S. at 625.
12. See § 17.4, infra.

Compare McGrain v Daugherty,
273 U.S. 135, 174, 175 (1927): ‘‘A
legislative body cannot legislate
wisely or effectively in the absence of
information respecting the conditions
which the legislation is intended to
affect or change; and where the leg-
islative body does not itself possess
the requisite information—which is
not infrequently true—recourse must
be had to others who do possess it.’’
See also Hill Parents Ass’n., Inc. v
Giaimo, 287 F Supp 98 (D. Conn.
1968) and Preston v Edmundson, 263
F Supp 370 (N.D. Okla. 1967) (Con-
gressmen acting under color of office
when informing public through press
releases and television interviews).

13. 408 U.S. 501 (1972)

14. In Gravel, 408 U.S. at 627, the court
rejected the opinion of the Court of
Appeals below, U.S. v Doe, 455 F2d
753, 760 (1st Cir. 1972), that a com-
mon law privilege attached to the of-
ficial informing role of Congressmen.

In Brewster, 408 U.S. at 512, 513,
Chief Justice Burger stated for the
majority: ‘‘It is well known, of
course, that Members of the Con-
gress engage in many activities other
than the purely legislative activities
protected by the Speech or Debate
Clause. These include a wide range
of legitimate ‘errands’ performed for
constituents, the making of appoint-
ments with government agencies, as-
sistance in securing government con-
tracts, preparing so-called ‘news let-
ters’ to constituents, news releases,
and speeches delivered outside the
Congress. The range of these related
activities has grown over the years.
They are performed in part because
they have come to be expected by
constituents, and because they are a
means of developing continuing sup-
port for future elections. Although
these are entirely legitimate activi-
ties, they are political in nature
rather than legislative, in the sense
that term has been used by the court
in prior cases.’’ In his dissent, Jus-
tice White stated at 557: ‘‘Serving
constituents is a crucial part of a leg-
islator’s duties. Congressmen receive
a constant stream of complaints and
requests for help or service. Judged
by the volume and content of a Con-
gressman’s mail, the right to petition
is neither theoretical nor ignored. It
has never been thought unethical for

with respect to other matters
which the Constitution places
within the jurisdiction of either
House.’’ (11) Therefore, a legislative
aide to a Congressman could be
subpenaed by a grand jury in
order to testify about the source of
classified government documents
and about private arrangements
for republication of the docu-
ments.(12)

In Gravel and in Brewster v
United States, decided in the same
term,(13) the court excluded from
the protection of the clause those
activities it considered only pe-
ripheral to legislative activity and
essentially political in nature,
such as constituent service in gen-
eral and obtaining and dissemi-

nating information in par-
ticular.(14)
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a Member of Congress whose per-
formance on the job may determine
the success of his next campaign not
only to listen to the petitions of in-
terest groups in his state or district,
which may come from every conceiv-
able group of people, but also to sup-
port or oppose legislation serving or
threatening those interests.’’

15. See Ervin (Senator, N.C.), The Grav-
el and Brewster Cases: An Assault
on Congressional Independence, 59
Va. L. Rev. 175 (1973). Senator
Ervin stated id. at p. 186 that the
Supreme Court’s definitions of un-
protected political activity reflected a
‘‘shocking lack of understanding of
the essential elements of the legisla-
tive process and the representative
role of the legislative branch.’’ James
C. Cleveland, Representative from
New Hampshire, stated in Legisla-
tive Immunity and the Role of the
Representative, 14 N.H. Bar Jour.
139 (1973) that the court ‘‘had un-
dertaken to threaten gravely the
independence of Congress as a co-
equal branch of government.’’

See also, for critical commentaries
on the decisions, Reinstein and
Silverglate, Legislative Privilege and
the Separation of Powers, 86 Harv.
L. Rev. 1113 (1973); Note, Immunity
Under the Speech or Debate Clause
for Republication and from Ques-
tioning About Sources, 71 Mich. L.
Rev. 1251 (1973). Another commen-

tator suggested in Brewster, Gravel
and Legislative Immunity, 73 Col. L.
Rev. 125, 147, 148 (1973) that the
reliance of the court in Brewster and
in Gravel upon English precedents,
in order to conclude that republica-
tion of congressional materials and
dissemination of information was not
privileged, was misplaced, since at
the time of the English precedents
legislators had no responsibility to
inform their constituents of govern-
mental activities and policies.

16. Hearings, Constitutional Immunity
of Members of Congress (legislative
role in gathering and disclosing in-
formation), Joint Committee on Con-
gressional Operations, 93d Cong. 1st
Sess. (Mar. 1973).

Many Congressmen viewed
those decisions as posing a threat
to the independence of congres-
sional speech and of legislative ac-
tivities.(15) Congressional hearings
have been held on the subject.(16)

Cross References

Immunity of officers, officials and em-
ployees, see Ch. 6, supra.

Collateral References

Absolute Tort Immunity for Legislative
Correspondence?, 11 Stan. L. Rev. 194
(Dec. 1958).

Blacklisting Through the Official Publi-
cation of Congressional Reports, 81
Yale L. Jour. 188 (Dec. 1971).

Congressional Papers and Judicial Sub-
poenas, 23 U.C.L.A. L. Rev. 57 (1975).

Defamation—Publication of Defamatory
Statements Made by U.S. Senator at
Press Conference is Qualifiedly Privi-
leged, 28 Fordham L. Rev. 363 (1959).

Dombrowski v Eastland—A Political
Compromise and Its Impact, 22 Rut-
gers L. Rev. 137 (1967).

First Amendment—Congressional Inves-
tigations and the Speech or Debate
Clause, 40 U. Missouri at Kansas City
L. Rev. 108 (1971).
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17. Doe v McMillan, 412 U.S. 306
(1973).

For further information on the im-
munity of committee activities and
the immunity of committee employ-
ees, see Dombrowski v Eastland, 387
U.S. 82 (1967), Barsky v U.S., 167
F2d 241 (1948), and Stamler v Wil-
lis, 415 F2d 1365 (1969), cert. de-
nied, 399 U.S. 929 (1970).

In Dombrowski, the Court dis-
missed an action for damages for
conspiracy to seize records unlaw-
fully that had been brought against
members of the Senate Internal Se-
curity Subcommittee of the Judiciary
Committee; the Court stated that
since the subject matter of the
records was within the subcommit-
tee’s jurisdiction, issuance of sub-
penas to a Louisiana legislative com-
mittee to obtain the records was
privileged as to subcommittee mem-
bers. The Court remanded as to a
subcommittee employee, whose im-
munity was not absolute.

In Barsky, the court upheld a con-
viction for willful failure to produce
records for the House Committee on
Un-American Activities and dis-
missed the defense of improper com-
mittee conduct, since the enabling
resolution authorized the inquiry in
question, and the inquiry was pro-
tected legislative activity.

In Stamler, where citizens com-
plained of hindrance of free speech
by members and employees of the
House Committee on Un-American
Activities, the Federal Court of Ap-
peals for the 7th Circuit upheld the

Speech or Debate Clause—Declaratory
and Injunctive Relief Against a Con-
gressional Committee, 1970 Wisc. L.
Rev. 1216 (1970).

The Scope of Immunity for Legislators
and Their Employees, 7 Yale L. Jour.
366 (1967).

United States Constitution Annotated,
Library of Congress, S. Doc. No. 9282,
117–122, 92d Cong. 2d Sess. (1972).

�

Committee Activities, Reports,
and Employees

§ 17.1 Where an injunction was
sought to restrain the publi-
cation of a committee report
alleged to defame certain
persons identified therein,
the Supreme Court held that:
(1) members of the com-
mittee and stall were im-
mune under the Speech and
Debate Clause insofar as en-
gaged in legislative acts in
relation to the report; (2)
persons with authorization
from Congress performing
the nonlegislative function of
distributing materials in-
fringing on individual rights
are not absolutely immune
under the clause; and (3) the
Public Printer and the Su-
perintendent of Documents
were immune under the com-
mon-law doctrine of official
immunity to the extent they
served legitimate legislative

functions in publishing and
distributing the report.(17)
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immunity of committee members
from suit, but stated that officials of
the committee could be held person-
ally liable for following orders given
to them by the legislature. The court
stated that it had been clearly estab-
lished that ‘‘liability, including per-
sonal tort liability, could be imposed
on an official for following orders
given to him by the legislature, even
though the legislators could not be
held personally liable.’’ Stamler v
Willis, 415 F2d 1365, 1368 (7th Cir.
1969), cert. denied, 399 U.S. 929
(1970).

18. 115 CONG. REC. 2784, 91st Cong. 1st
Sess.

19. Doe v McMillan, 459 F2d 1304, 1322
(D.C. Cir. 1972).

On Feb. 5, 1969, the House
passed House Resolution No. 76,
authorizing the Committee on the
District of Columbia to investigate
and report upon the organization,
operation, and management of
any subdivision of the District of
Columbia government.(18) Pursu-
ant to that resolution, the com-
mittee prepared and submitted to
the House a report, entitled ‘‘In-
vestigation and Study of the Pub-
lic School System of the District of
Columbia.’’

Suit was filed in a federal court
by persons named in the report,
alleging the report to be defama-
tory and praying for a declaratory
judgment and an injunction
against further publication and
distribution of the report. The suit
named as defendants members of
the Committee on the District of

Columbia, the clerk, staff director,
and counsel of the committee, a
consultant and investigator for
the committee, the Super-
intendent of Documents and the
Public Printer, officials of the Dis-
trict of Columbia government, and
the United States of America. The
Federal Court of Appeals for the
District of Columbia Circuit af-
firmed the district court’s dis-
missal of the case, on the grounds
that the committee members and
their staff were immune from suit
under the Speech and Debate
Clause and that the Public Print-
er, Superintendent of Documents
and D.C. officials were protected
under the doctrine of official im-
munity (Barr v Mateo, 360 U.S.
564). The court had been advised
that the members of the com-
mittee were not in fact seeking
further publication or distribution
of the report.(19)

The Supreme Court reversed in
part, affirmed in part, and re-
manded to the Court of Appeals.
The Court found that the congres-
sional committee members, mem-
bers of their staff, the committee
consultant and the committee in-
vestigator were absolutely im-
mune under the Speech and De-
bate Clause insofar as they were
engaged in legislative acts of com-
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20. 412 U.S. 306, 311–313.
1. 412 U.S. at 312. 2. 412 U.S. at 315, 316.

piling the report, submitting it to
the House, and voting for its pub-
lication.(20) Said the Court:

Without belaboring the matter fur-
ther, it is plain to us that the com-
plaint in this case was barred by the
Speech or Debate Clause insofar as it
sought relief from the Congressmen-
Committee members, from the Com-
mittee staff, from the consultant, or
from the investigator, for introducing
material at Committee hearings that
identified particular individuals, for re-
ferring the report that included the
material to the Speaker of the House,
and for voting for publication of the re-
port. Doubtless, also, a published re-
port may, without losing Speech or De-
bate Clause protection, be distributed
to and used for legislative purposes by
Members of Congress, congressional
committees, and institutional or indi-
vidual legislative functionaries. At
least in these respects, the actions
upon which petitioners sought to predi-
cate liability were ‘‘legislative acts,’’
Gravel v United States, supra, at 618,
and, as such, were immune from
suit.(1)

The Court found, however, that
other persons acting under the or-
ders of Congress were not abso-
lutely immune under the clause:

Members of Congress are themselves
immune for ordering or voting for a
publication going beyond the reason-
able requirements of the legislative
function, Kilbourn v Thompson, supra,
but the Speech or Debate Clause no

more insulates legislative functionaries
carrying out such nonlegislative direc-
tives than it protected the Sergeant at
Arms in Kilbourn v. Thompson when,
at the direction of the House, he made
an arrest that the courts subsequently
found to be ‘‘without authority.’’ 103
U.S. at 200. See also Powell v McCor-
mack, 395 U.S., at 504; cf. Dombrowski
v. Eastland, 387 U.S. 82 (1967). The
Clause does not protect ‘‘criminal con-
duct threatening the security of the
person or property of others, whether
performed at the direction of the Sen-
ator in preparation for or in execution
of a legislative act or done without his
knowledge or direction.’’ Gravel v
United States, supra, at 622. Neither,
we think, does it immunize those who
publish and distribute otherwise ac-
tionable materials beyond the reason-
able requirements of the legislative
function.(2)

The Court discussed the com-
mon-law principle of official im-
munity (Barr v Mateo, 360 U.S.
564) in relation to the Public
Printer and Superintendent of
Documents:

We conclude that, for the purposes of
the judicially fashioned doctrine of im-
munity, the Public Printer and the Su-
perintendent of Documents are no
more free from suit in the case before
us than would be a legislative aide
who made copies of the materials at
issue and distributed them to the pub-
lic at the direction of his superiors. See
Dombrowski v Eastland, 387 U.S. 82
(1967). The scope of inquiry becomes
equivalent to the inquiry in the context
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3. 412 U.S. 324, 325.
4. Methodist Federation for Social Ac-

tion v Eastland, 141 F Supp 729
(D.D.C. 1956).

5. 102 CONG. REC. 534, 84th Cong. 2d
Sess.

6. 102 CONG. REC. 6777, 84th Cong. 2d
Sess.

of the Speech or Debate Clause, and
the answer is the same. The business
of Congress is to legislate; Congress-
men and aides are absolutely immune
when they are legislating. But when
they act outside the ‘‘sphere of legiti-
mate legislative activity,’’ Tenney v.
Brandhove, 341 U.S., at 376, they
enjoy no special immunity from local
laws protecting the good name or the
reputation of the ordinary citizen.

Because we think the Court of Ap-
peals applied the immunities of the
Speech or Debate Clause and of the
doctrine of official immunity too broad-
ly, we must reverse its judgment and
remand the case for appropriate fur-
ther proceedings. We are unaware,
from this record, of the extent of the
publication and distribution of the re-
port which has taken place to date.
Thus, we have little basis for judging
whether the legitimate legislative
needs of Congress, and hence the lim-
its of immunity, have been exceeded.
These matters are for the lower courts
in the first instance.(3)

§ 17.2 When the Senate and the
House in the 84th Congress
ordered printed as a Senate
document an allegedly libel-
ous committee report, a fed-
eral court held that, under
the Speech and Debate
Clause, it could not enjoin
the printing and distribution
of the report.(4)

On Jan. 16, 1956, the Senate
adopted Senate Concurrent Reso-
lution No. 62, to authorize the
printing of a committee report as
a Senate document and to author-
ize the printing of 75,000 addi-
tional copies thereof.(5) The report
had been issued by the Sub-
committee on Internal Security of
the Senate Judiciary Committee,
and was entitled ‘‘The Communist
Party of the United States—What
It Is—How It Works—a Handbook
for Americans.’’

On Apr. 23, 1956, Senate Con-
current Resolution No. 62 was
called up in the House.(6) Mr.
Wayne L. Hays, of Ohio, stated in
reference to the resolution:

May I say . . . that this resolution is
a Senate resolution and there was
quite a good deal of discussion in the
committee about it. The House Admin-
istration Committee took the position
that we had no authority to go behind
the Senate resolution and verify the
contents of the document. If the other
body certified it, it was our belief that
we could not go behind the resolution
and I would like to read to you just
two lines. When the resolution was re-
ported out a motion was made by the
gentleman from Ohio [Mr. Schenck],
seconded by the gentleman from Lou-
isiana [Mr. Long], and in the motion
this language was included:
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7. Id. at p. 6778.
8. Methodist Federation for Social Ac-

tion v Eastland, 141 F Supp 729
(D.D.C. 1956).

9. 116 CONG. REC. 41355, 91st Cong.
1st Sess.

10. The U.S. District Court of the Dis-
trict of Columbia had held, in
Hentoff v Ichord, 318 F Supp 1175
(D.D.C. 1970), that it could enjoin
the Public Printer from publishing
the committee report which it found
hindered the exercise of free speech
by citizens, but that it could not en-
join the committee members from
any action, since they could not be
questioned for any speech or debate
in the House. The opinion of the

This committee takes no responsi-
bility for the contents of this pam-
phlet, Handbook for Americans. The
responsibility rests entirely on the
Senate Subcommittee on Internal
Security of the Committee on the Ju-
diciary.

The House agreed to the resolu-
tion.(7)

Subsequently, the Methodist
Federation for Social Action filed
suit in federal court seeking to en-
join the release of the committee
report, on the ground that the re-
port falsely, defamatorily, and
without a hearing, declared that
the federation was a Communist
front organization.(8)

The court declined to order re-
lief, holding that since the report
was ordered printed by the Public
Printer and Superintendent of
Documents, pursuant to a con-
gressional resolution of both the
House and Senate, the court had
no power to prevent publication
under the Speech and Debate
Clause of the Constitution.

§ 17.3 In order to extend the
immunity of speech and de-
bate to the printing of a com-
mittee report, the House in
the 91st Congress authorized
by resolution the printing of
the report where a federal

court had previously en-
joined the Public Printer
from such printing.
On Dec. 14, 1970, Mr. Richard

H. Ichord, of Missouri, offered a
resolution (H. Res. 1306) in rela-
tion to a report prepared by the
Committee on Internal Security,
which he chaired.(9) The report (H.
Rept. No. 91–1607) was entitled
‘‘Limited Survey of Honoraria
Given Guest Speakers for Engage-
ments at Colleges and Univer-
sities.’’ Various plaintiffs had ar-
gued in federal court that the
printing of the report should be
enjoined, since it acted to hinder
the free speech of private citizens.
The federal court had enjoined the
Public Printer from publishing the
report, but had declined to act
against the committee or its mem-
bers, since they were immune
under the Speech and Debate
Clause of the Constitution.(10)
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court is reprinted at 116 CONG. REC.
41365–68, 91st Cong. 2d Sess., Dec.
14, 1970.

11. See the text of the resolution, id. at
pp. 41355–57, incorporating the his-
tory of the preparation of the report
and the history of the court case. See
also Mr. Ichord’s remarks, id. at pp.
41358–64, for his analysis of the con-
stitutional issues involved.

12. Id. at p. 41372.
13. Gravel v U.S., 408 U.S. 606 (1972).

Senator Maurice R. Gravel (Alaska)

had intervened to quash grand jury
subpenas directed to his aide. The
Supreme Court reviewed and modi-
fied protective orders issued by a
U.S. District Court, U.S. v Doe, 332
F Supp 930 (D. Mass. 1971) and by
a U.S. Court of Appeals, U.S. v Doe,
455 F2d 753 (1st Cir. 1972), which
orders had limited the questions
which could be asked of the Sen-
ator’s aide (Dr. Leonard Rodberg).

14. 408 U.S. at 609. See Senator Grav-
el’s subsequent explanation of his ac-
tions at the subcommittee meeting,
117 CONG. REC. 23578, 92d Cong. 1st
Sess., July 6, 1971. The text of Sen-
ator Gravel’s statement made at the
subcommittee meeting immediately
prior to reading the study was re-
printed at 117 CONG. REC. 23723,
92d Cong. 1st Sess., July 7, 1971.

The Supreme Court held, in New
York Times Co. v U.S., 403 U.S. 713
(1971), that the government could
not restrain the press from pub-
lishing the study read by Senator
Gravel, commonly termed the ‘‘Pen-
tagon Papers.’’

Mr. Ichord offered House Reso-
lution No. 1306 by which the
House could authorize the print-
ing of the report and thereby pre-
vent the federal court from enjoin-
ing its publication.(11) After debate
on the resolution, the resolution
was agreed to by the House and
the committee report was ordered
printed.(12)

Disclosure of Classified Mate-
rial (‘‘Pentagon Papers’’)—
Immunity of Legislative Aide

§ 17.4 Where a Senator con-
vened a subcommittee meet-
ing to read into the record of
the meeting portions of a
classified Defense Depart-
ment study (‘‘Pentagon Pa-
pers’’) and then arranged for
private republication of the
study, an aide who assisted
him in those activities was
held by the Supreme Court
not immune from grand jury
questioning.(13)

On the night of June 29, 1971,
Senator Gravel, Chairman of the
Subcommittee on Buildings and
Grounds of the Senate Public
Works Committee, convened a
meeting of the subcommittee at
which he read extensively from a
classified Defense Department
study on the history of United
States policy during the Vietnam
conflict. He then placed the entire
47 volumes of the study in the
public record of the committee
meeting.(14) He then arranged
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15. See 408 U.S. at 609, 610.
16. See 408 U.S. at 609–611.
17. 408 U.S. at 608. See the remarks of

Senator Sam Ervin (N.C.) on Sept.
20, 1972, analyzing the Justice De-
partment inquiry and subpenas, and
maintaining that the investigation
was violating the immunity of Con-
gressmen and their aides for speech
and debate and legislative activities,
117 CONG. REC. 32444–49, 92d Cong.
1st Sess. Senator Ervin inserted into
the Record relevant court decisions
on the Speech and Debate Clause,
id. at pp. 32449–62 (Tenney v
Brandhove, 341 U.S. 367 [1951];
Kilbourn v Thompson, 103 U.S. 168
[1880]; U.S. v Johnson, 383 U.S. 169
[1966]; Powell v McCormack, 395
U.S. 386 [1969]; Cochran v Couzens,
42 F2d 783 [1930], cert. denied, 282
U.S. 874 [1930]; Dombrowski v East-
land, 387 U.S. 82 [1967]).

18. For a compilation of legal motions,
letters, affidavits, and orders con-
cerning the subpena to Dr. Rodberg,
see 117 CONG. REC. 42752–822, 92d
Cong. 1st Sess., Nov. 22, 1971 (ex-
tension of remarks of Senator Grav-
el).

19. U.S. v Doe, 332 F Supp 930 (D.
Mass. 1971).

20. U.S. v Doe, 455 F2d 753 (1st Cir.
1972).

with a private publisher for re-
publication of the text of the
study.(15) One of Senator Gravel’s
aides, Dr. Leonard Rodberg, had
assisted Senator Gravel in pre-
paring for and conducting the
hearing, and in arranging for pri-
vate republication of the study.(16)

The Justice Department initi-
ated a grand jury investigation
into possible criminal conduct in
relation to the reading and repub-
lication of the study, and subpe-
naed Dr. Rodberg to testify before
the grand jury.(17)

Senator Gravel intervened in
the proceedings in order to quash
the subpenas to Dr. Rodberg and

others, and in order to require the
government to specify the ques-
tions to be asked of Dr.
Rodberg.(18) A United States Dis-
trict Court (19) and then a United
States Court of Appeals (20) issued
protective orders restricting the
questions which could be asked of
Dr. Rodberg.

The Supreme Court agreed with
the lower courts’ findings that the
arrangements for the unofficial
publication of the committee
record were outside the protection
of the Clause, but, contrary to
those courts’ conclusions, included
the Senator and his aide as both
vulnerable to questioning and pos-
sible liability regarding those ar-
rangements. ‘‘While the Speech or
Debate Clause recognizes speech,
voting and other legislative acts
as exempt from liability that
might otherwise attach,’’ the
Court stated, ‘‘it does not privilege
either Senator or aide to violate
an otherwise valid criminal law in
preparing for or implementing leg-
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1. 408 U.S. at 626–629.
2. 408 U.S. at 621, 622.
3. 408 U.S. at 622, 625, 626.
4. 408 U.S. at 628, 629.

5. 118 CONG. REC. 9902, 9907, 9915,
9920, 9921, 92d Cong. 2d Sess.

islative acts.’’ The Court found the
protective orders to be overly re-
strictive of the scope of the grand
jury inquiry, particularly in not
allowing questions relating to the
source of the Pentagon docu-
ments.(1) The Court held that: (1)
the Senator’s aide was immune
only for legislative acts for which
the Senator would be immune; (2)

(2) the arrangement for republica-
tion of the Defense Department
study was not protected under the
Speech and Debate Clause; (3) (3)
the aide (or the Senator himself)
could be questioned by the grand
jury about any criminal third-
party conduct or republication ar-
rangements where the questions
did not implicate legislative action
of the Senator.(4)

§ 17.5 The Senate adopted a
resolution authorizing pay-
ment from its contingent
fund of expenses incurred by
a Senator as a party in litiga-
tion involving the Speech
and Debate Clause of the
United States Constitution,
and providing for the ap-
pointment of a select com-
mittee to appear as amicus
curiae before the United

States Supreme Court and to
file a brief on behalf of the
Senate in the action.
On Mar. 23, 1972,(5) the Senate

discussed Senate intervention in
the case of Gravel v United States,
involving the Speech and Debate
Clause of the Constitution and
pending in the Supreme Court of
the United States, Senator Mau-
rice R. Gravel, of Alaska, being a
party thereto. The Senate adopted
Senate Resolution 280 and Presi-
dent pro tempore Allen J.
Ellender, of Louisiana, appointed
Members of the Senate pursuant
to the resolution:

RESOLUTION

Authorizing Senate intervention in the
Supreme Court proceedings on the
issue of the scope of article I, section 6,
the so-called speech and debate clause
of the Constitution

Whereas the Supreme Court of the
United States on Tuesday, February
22, 1972, issued writs of certiorari in
the case of Gravel against United
States; and

Whereas this case involves the ac-
tivities of the junior Senator from Alas-
ka, Mr. Gravel; and

Whereas in deciding this case the
Supreme Court will consider the scope
and meaning of the protection provided
to Members of Congress by article I,
section 6, of the United States Con-
stitution, commonly referred to as the
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‘‘Speech or Debate’’ clause, including
the application of this provision to Sen-
ators, their aides, assistants, and asso-
ciates, and the types of activity pro-
tected; and

Whereas this case necessarily in-
volves the right of the Senate to govern
its own internal affairs and to deter-
mine the relevancy and propriety of ac-
tivity and the scope of a Senator’s du-
ties under the rules of the Senate and
the Constitution; and

Whereas this case therefore concerns
the constitutional separation of powers
between legislative branch and execu-
tive and judicial branches of Govern-
ment; and

Whereas a decision in this case may
impair the constitutional independence
and prerogatives of every individual
Senator, and of the Senate as a whole;
and

Whereas the United States Senate
has a responsibility to insure that its
interests are properly and completely
represented before the Supreme Court:
Now, therefore, be it

Resolved, That the President pro
tempore of the Senate is hereby au-
thorized to appoint a bipartisan com-
mittee of Senators to seek permission
to appear as amicus curiae before the
Supreme Court and to file a brief on
behalf of the United States Senate;
and be it further

Resolved, That the members of this
bipartisan committee shall be charged
with the responsibility to establish lim-
ited legal fees for services rendered by
outside counsel to the committee, to be
paid by the Senate pursuant to these
resolutions; be it further

Resolved, That any expenses in-
curred by the Committee pursuant to

these resolutions including the expense
incurred by the Junior Senator from
Alaska as a party in the above men-
tioned litigation in printing records
and briefs for the Supreme Court shall
be paid from the contingent fund of the
Senate on vouchers authorized and
signed by the President pro tempore of
the Senate and approved by the Com-
mittee on Rules and Administration;
be it further

Resolved, That these resolutions do
not express any judgment of the action
that precipitated these proceedings;
and be it further

Resolved, That the Secretary of the
Senate transmit a copy of these resolu-
tions to the Supreme Court.

MR. [MICHAEL J.] MANSFIELD [of
Montana]: Mr. President, there are
some recommendations relative to the
counsel to be appointed from the
Democratic side and three associate
counsel to assist the chief counsel.
Would the Chair make those nomina-
tions at this time on behalf of the ma-
jority?

THE PRESIDENT PRO TEMPORE:
Under the resolution just agreed to,
the Chair appoints the Senator from
North Carolina (Mr. Ervin) chief coun-
sel, and the Senator from Mississippi
(Mr. Eastland), the Senator from
Rhode Island (Mr. Pastore), and the
Senator from Georgia (Mr. Talmadge)
as associate counsel.

THE PRESIDING OFFICER (Mr. Staf-
ford) subsequently stated: The Chair,
on behalf of the President pro tempore,
under Senate Resolution 280, makes
the following appointments to the com-
mittee established by that resolution:
The Senator from New Hampshire Mr.
Cotton), the Senator from Colorado
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6. See, in general, House Rules and
Manual § 90 (1973) (comment to the
constitutional provision). For Jeffer-
son’s comments, see House Rules
and Manual §§ 287–292, 300–309
(1973). See also, for early com-
mentary, Story, Commentaries on the
Constitution of the United States,
§§ 856–862, Da Capo Press (N. Y. re-
pute. 1970). Story attributed to Con-
gress the power of contempt to pun-
ish those who unlawfully arrest
Members, id. at § 860, but the House
has no such general contempt power.
See Kilbourn v Thompson, 103 U.S.
189 (1881) and Marshall v Gordon,
243 U.S. 521 (1917).

7. See § 16, supra.
8. The first cases on the constitutional

privilege were Coxe v M’Clenachen, 3

Dall. 478 (Sup. Ct. Pa. 1798) and
U.S. v Cooper, 4 Dall. 341 (U.S. Cir.
Ct. D. Pa. 1800).

9. See § 18.1, infra.
Subpenas, summonses, and arrests

are presented as questions of House
privilege and not personal privilege,
since they affect the rights of the
House collectively, its safety, dignity,
and integrity of proceedings. See
Rule IX, House Rules and Manual
§ 661 (1973). And resolutions pro-
posing action by the House are called
up under a question of the privileges
of the House.

The personal privilege of the Mem-
ber may also be involved, however,
since that privilege rests primarily
on the constitutional immunities.
See House Rules and Manual § 663
(1973). For an instance where a
grand jury summons was raised as a
question of personal privilege, see 6
Cannon’s Precedents § 586.

(Mr. Dominick), the Senator from
Maryland (Mr. Mathias), and the Sen-
ator from Ohio (Mr. Saxbe).

§ 18. From Arrest

Article I, section 6, clause 1 of
the Constitution states of Sen-
ators and Representatives that
‘‘they shall in all cases, except
treason, felony, and breach of the
peace, be privileged from arrest
during their attendance at the
session of their respective Houses,
and in going to and returning
from the same.’’ (6) Unlike the
Speech and Debate Clause, which
was not judicially defined until
the 20th century,(7) issues relating
to the immunity from arrest were
litigated soon after the adoption of
the Constitution.(8)

The immunity from arrest has
been extensively discussed on the
floor of the House, since subpenas,
summonses, and arrests of Mem-
bers while the House is in session
are presented to the House as
questions of privilege. The House
has decided that a summons or
subpena to a Member to appear in
court, or before a grand jury,
while the House is in session in-
vades the rights and privileges of
the House.(9) The permission of
the House is required for a Mem-
ber to attend upon a court during
sessions of Congress; the House
usually by resolution permits
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10. See Ch. 11, infra.
11. See §§ 18.1, 18.3, 18.5, infra.
12. See U.S. v Brewster, 408 U.S. 501,

507 (1972); James v Powell, 274
N.Y.S. 2d 192, 26 App. Div. 2d 295
(1966); U.S. v Cooper, 4 Dall. 341
(U.S. Cir. Ct. D. Pa. 1800).

13. Although the parliamentary privi-
lege from arrest may date from the
sixth century, the first legislative
recognition appeared in 1603 in the
statute of 1 James I, C. 13. See
Taswell-Longmead, English Con-
stitutional History, 324–332 and note
5 (2d ed. 1881).

The arrest immunity, like the
speech and debate immunity, was in-
cluded in the U.S. Constitution with
little debate or discussion. See vol. 2,
Records of the Federal Convention
140, 141, 156, 166, 180, 246, 254,

256, 267, 567, 593, 645; vol. 3, 148,
312, 384; vol. 4, 40–43 (Farrand ed.
1911).

14. Story, Commentaries on the Con-
stitution of the United States, § 862,
Da Capo Press (N.Y. repute. 1970);
Williamson v U.S., 207 U.S. 425
(1908).

15. Williamson v U.S., 207 U.S. 425
(1908). The Court relied on par-
liamentary precedents, and upon the
meaning of the clause at the time of
the Constitutional Convention.

16. See 21 Am Jur 2d Criminal Law 1.
17. Long v Ansell, 293 U.S. 76, 82 (1934)

noted that ‘‘when the Constitution
was adopted, arrests in civil suits
were still common in America. It is
only to such arrests that the provi-
sion applies.’’

For an early case where a Member
had been arrested in a civil suit and
released on bail, and his surety
agreed to surrender him four days
after the close of the congressional
session, see Coxe v M’Clenachen, 3
Dall. 478 (Sup. Ct. Pa. 1798).

court appearance at such time as
the Congress is not actually in
session.(10) On most occasions,
Representatives and Senators
seek accommodation between
their duty to appear in court and
their duty to attend upon the ses-
sions of Congress,(11) since the
purpose of the clause is not for the
benefit or convenience of indi-
vidual legislators but is to prevent
interference with the legislative
process by the courts and by
grand juries.(12)

The Constitutional Convention
adopted a privilege from arrest
with substantially the same scope
as the English parliamentary
privilege.(13) Under the common

law, the privilege did not apply to
any indictable offenses.(14) The
words ‘‘treason, felony, and breach
of the peace’’ have been construed
by the Supreme Court to remove
from the operation of the privilege
all criminal offenses.(15) Criminal
offenses are those in which fine
and/or imprisonment are imposed
as punishment.(16) Therefore, the
immunity applies only to arrest in
civil cases, which was a common
procedure at the time of the Con-
stitutional Convention.(17) Since
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18. See U.S. Constitution Annotated, Li-
brary of Congress, S. Doc. No. 92–82,
p. 117, 92d Cong. 2d Sess. (1972).

19. ‘‘Senator Long [served with sum-
mons as defendant in civil suit for
libel] contends that article I, section
6, clause 1 of the Constitution, con-
fers upon every Member of Congress,
while in attendance within the Dis-
trict, immunity in civil cases not
only from arrest, but also from serv-
ice of process. Neither the Senate,
nor the House of Representatives,
has ever asserted such a claim in be-
half of its Members. Clause 1 defines
the extent of the immunity. Its lan-
guage is exact and leaves no room
for a construction which would ex-
tend the privilege beyond the terms
of the grant.’’ Long v Ansell, 293
U.S. 76, 82 (1934).

For other cases holding that Con-
gressmen named as parties in civil
cases are not immune from sum-

monses and service of process, see
§ 18.4, infra.

For cases holding that Congress-
men are not immune from grand
jury subpenas, to testify as wit-
nesses, see §§ 18.1, 18.2, infra.

For cases holding that Congress-
men are not immune from subpenas
to testify as witnesses in criminal
cases, when called either by the de-
fendant or by the government, see
§ 18.3, infra.

20. Howard v Citizen Bank & Trust Co.,
12 App. D.C. 222 (1898).

1. Nones v Edsall, 1 Wall. 189, 18 F.
Cases No. 10, 290 (U.S. Cir. Ct.
D.N.J. 1848). The court did grant the
continuance as a matter of judicial
discretion.

2. Yuma Greyhound Park, Inc. v
Hardy, 472 P.2d 47 (Ariz. 1970).

3. In James v Powell, 274 N.Y.S. 2d
192, 26 App. Div. 2d 295 (1966), the
court stated in reference to subpenas

arrests seldom attach in contem-
porary practice to civil suits, the
clause has been described as vir-
tually obsolete.(18)

Questions have arisen, however,
whether subpenas and sum-
monses directed to Members of
Congress, either as defendants in
court cases, or as witnesses in
civil and in criminal cases, con-
stitute prohibited arrest. The rul-
ings of the courts, both state and
federal, have uniformly expressed
the principle that a summons or
subpena is not an arrest, and is
not precluded by the Constitu-
tion.(19)

Likewise, a Senator or Rep-
resentative is not exempt from
service of civil process and attach-
ment of a bank account,(20) may
not have a civil suit postponed as
a matter of right,(1) and is not im-
mune from orders relating to the
taking of a deposition.(2)

The courts have recognized,
however, that Congressmen
sought to be summoned or subpe-
naed have a duty to be present at
the sessions of Congress. There-
fore, Congressmen have been al-
lowed to accommodate their court
appearance with their congres-
sional duties.(3)
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served upon Members that where ac-
tual interference with the legislative
process is shown the courts will
make suitable provision by way of
adjournment or fixing of a time and
place of examination which will obvi-
ate any real conflict.

In U.S. v Cooper, 4 U.S. (4 Dall.)
341 (U.S. Cir. Ct. D. Pa. 1800) the
court stated that Members were not
exempt from a subpena to testify in
a criminal case, but that nonattend-
ance would not necessarily result in
an attachment for arrest. A satisfac-
tory reason could appear to the court
to excuse attendance.

In Respublica v Duane, 4 Yeates
347 (Sup. Ct. Pa. 1807), the court re-
fused an attachment against Mem-
bers for not obeying a subpena,
where it was alleged they were not
in attendance upon Congress. The
court stated that a reasonable time
to respond must be given, and that
the failure of a Member to attend
upon sessions must be proved.

4. See James v Powell, 274 N.Y.S. 2d
192, 26 App. Div. 2d 295 (1966),
aff’d, 277 N.Y.S. 2d 135, 18 N.Y. 2d
931, 223 N.E. 2d 562 (1966), motion
to modify order granted, 279 N.Y.S.
2d 972, 19 N.Y. 2d 813, 226 N.E. 2d
705 (1967). The court stated that in-
terference with the duties of congres-
sional attendance had neither been
alleged nor shown. The order for ap-
pearance later became mooted in the
case.

An attachment during a session
for willful failure to obey a subpena
might involve a civil arrest, prohib-
ited by the immunity from arrest.
See 6 Cannon’s Precedents § 588.

5. Jefferson’s Manual, House Rules and
Manual § 288 (1973). On one occa-
sion an arrested Member was freed
by a House officer (see 3 Hinds’
Precedents § 2676).

6. See Hoppin v Jenckes, 8 R.I. 453
(1867) (court stated that 40 days be-
fore and after session was unreason-
ably long); Lewis v Elmendorf, 2
Johnson’s Cases 222 (Sup. Ct. N.Y.
1801) (arrest upheld, Member 10
days en route after leaving home);
Miner v Markham, 28 F 387 (E.D.
Wisc. 1886) (deviation to Milwaukee,
while traveling from California to
Washington, D.C., allowable).

For commentary on a reasonable
time for travel and unallowable devi-
ations while in transit, see Jeffer-
son’s Manual, House Rules and Man-
ual § 289 (1973).

7. Jefferson’s Manual states that the
privilege from arrest takes place by

In at least one case, a Member
who did not seek such accommo-
dation was adjudged after the
close of the session in contempt
and ordered fined and impris-
oned.(4)

If a Member were to be arrested
in a civil suit during a session of
Congress, Congress could free him
through a writ of habeas corpus.(5)

The immunity from arrest ap-
plies not only while Congress is in
session, but also while a Member
is en route to or from the session.
The time spent traveling must be
a reasonable time, and the jour-
ney must not be abandoned
through substantial deviations.(6)

If a Member-elect with credentials
travels to a session,(7) and is de-
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force of election. House Rules and
Manual § 300 (1973).

8. Dunton & Co. v Halstead, 2 Clark
236 (Diet. Ct. Phil. 1840) (after loss
of seat, excluded Member-elect de-
layed departure from Washington
pending granting of per diem allow-
ance for return; immunity from ar-
rest upheld).

9. Worth v Norton, 56 S.C. 56 (1899);
compare Respublica v Duane, 4
Yeates 347 (Sup. Ct. Pa. 1807).

10. Doty v Strong, 1 Pinn. 84 (Sup. Ct.
Wisc. Territ. 1840).

11. But see Gravel v U.S., 408 U.S. 606
(1972) in which the Supreme Court,
in holding a legislative aide not im-
mune from questioning by a grand
jury about alleged illegal acts related
to the activities of a Senator, implied
that the Senator himself would not
be immune from a grand jury sub-
pena, and ruled that no constitu-
tional or other privilege shielded the
aide or ‘‘any other witness’’ from
questioning by a grand jury about al-
leged illegal activities not impli-
cating legislative conduct. 408 U.S.
at 628.

nied a seat because of an election
contest, he is entitled to the privi-
lege until a reasonable time for
his journey home has elapsed.(8)

Several state court decisions have
held that if a Member of Congress
is absent from a session and his
absence is not for official but for
private business, the privilege
does not apply to him.(9)

Delegates and Resident Com-
missioners are entitled to the im-
munity as well as Members.(10)

Collateral References

Congressional Immunity from Arrest, 70
U.S. L. Rev. 306 (June 1936).

Constitutional Privilege of Legislators:
Exemption from Arrest and Action for
Defamation, 9 Minn. L. Rev. 442
(1925).

Legislative Immunity, Arrest Under
Motor Vehicle Code, Limits of the Leg-
islative Immunity, 7 U. Pitt. L. Rev.
486 (1951).

Redfield, The Immunities of Congress
from Process, 10 Geo. Wash. L. Rev.
513 (Mar. 1942).

Whether a Member of Congress may,
during a session of Congress, be subpe-
naed as a witness in judicial pro-
ceedings (Memo of Legislative Counsel,
U.S. Senate), 103 CONG. REC. 4203–05,
85th Cong. 1st Sess., Mar. 22, 1957.

�

Grand Jury Summons

§ 18.1 The House has deter-
mined that a summons
issued to a Member to ap-
pear and testify before a
grand jury while the House
is in session invades the
rights and privileges of the
House.(11)

On Nov. 17, 1941, the House
authorized by resolution Mr.
Hamilton Fish, Jr., of New York,
to appear and testify before a
grand jury of the United States
District Court for the District of
Columbia at such time as the
House was not sitting in ses-
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12. H. Res. 340, from the Committee on
the Judiciary, 87 CONG. REC. 8933,
8934, 77th Cong. 1st Sess.

13. The report, from the Committee on
the Judiciary, was read into the
Record at 87 CONG. REC. 8933. The
committee has been empowered by
H. Res. 335, 77th Cong. 1st Sess., to
‘‘investigate and consider whether
the service of a subpena or any other
process by a court or a grand jury
purporting to command a Member of
this House to appear and testify in-
vades the rights and privileges of the
House of Representatives.’’

14. 87 CONG. REC. 8934, 8949–58.

15. H. REPT. NO. 1415, 87 CONG. REC.
8933 and the remarks of Mr. Eman-
uel Celler (N.Y.), 87 CONG. REC.
8935, 8936.

For a critical analysis of the reso-
lution adopted in relation to the
grand jury appearance of Mr. Fish,
see Redfield, The Immunities of Con-
gress from Process, 10 Geo. Wash. L.
Rev. 513 (Mar. 1942).

16. 88 CONG. REC. 1267, 77th Cong. 2d
Sess.

sion.(12) The authorizing resolution
was adopted pursuant to the re-
port of a committee that the serv-
ice of a summons to a Member to
appear and testify before a grand
jury while the House is in session
does invade the rights and privi-
leges of the House of Representa-
tives, as based on article I, section
6 of the Constitution, providing
immunities to Members against
arrest and against being ques-
tioned for any speech and debate
in either House.(13) The report in-
dicated, however, that in each
case the House may waive its
privileges, attaching such condi-
tions to its waiver as it may deter-
mine.

After the resolution authorizing
Mr. Fish to testify was adopted,
there ensued debate on the scope
of the immunities of Members.(14)

The wording of the subpena in

question was drawn into issue,
since the subpena stated that once
the Member appeared to testify he
would not be permitted to depart
from the court without leave of
the court or of the District Attor-
ney. The House determined by the
adoption of the resolution that
when the Congress is in session it
is the duty of the House to pre-
vent a conflict between the duty of
a Member to represent his people
at its session and his duty as a
citizen to give court testimony.(15)

Similarly, on Feb. 16, 1942,(16)

the House authorized Mr. Steven
A. Day, of Illinois, to appear and
testify before a grand jury of the
U.S. District Court for the District
of Columbia when the House was
not sitting in session. The sum-
mons to Mr. Day was raised as a
question of personal privilege in
the House.

§ 18.2 A Member, having re-
ceived a subpena to testify
for the government before a
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17. 95 CONG. REC. 5544, 5545, 81st
Cong. 1st Sess.

18. Id. at p. 5544.

19. In U.S. v Cooper, 4 U.S. (4 Dall.) 341
(Cir. Ct. D. Pa. 1800), it was held
that there is no privilege such as to
exempt Members of Congress from
the service, or obligation, of a sub-
pena obtained by a defendant in a
criminal case. Justice Chase stated
that every man charged with an of-
fense was entitled to compulsory
process to secure the attendance of
his witnesses.

See also Gravel v U.S., 408 U.S.
606, 615 (1972) (dicta that Members
of Congress not immune from service
of process as witness in a criminal
case).

grand jury, refused to an-
swer the subpena under his
privilege as a Member of the
House, but stated he would
make an effort to meet with
the grand jury when the
House was not in session.
On May 3, 1949,(17) Mr. Harold

H. Velde, of Illinois, informed the
House that he had been served
with a subpena issued by a fed-
eral grand jury sitting in New
York City demanding that he ap-
pear to testify in relation to an al-
leged violation of a conspiracy
statute. He further stated:

Mr. Speaker, most of the Members of
the House are more familiar than I
with the procedure of grand juries and
other courts in subpenaing Members of
Congress while it is in session. It ap-
pears at this time that the debate and
discussion and vote on labor legislation
here will continue during the time I
am called to appear before the grand
jury; therefore I shall use my preroga-
tive as a Member of Congress and
refuse to answer this subpena. For the
record, however, I want to say that I
shall make every attempt to meet with
the grand jury in New York City and
give it any information I may have
concerning the matters they are now
investigating.(18)

Parliamentarian’s Note: Mr.
Velde did appear before the grand
jury in New York City the fol-

lowing weekend after having
made telephonic arrangements
with the foreman of the grand
jury.

Subpena of Member as Witness

§ 18.3 Certain Members having
been subpenaed by the de-
fendant to appear as wit-
nesses in a contempt of Con-
gress case, the House adopt-
ed a resolution authorizing
them to appear at such time
when the House was not sit-
ting in session.(19)

On Feb. 23, 1948, Mr. John S.
Wood, of Georgia, arose to state a
question of the privilege of the
House, and laid before the House
subpenas to testify, obtained by
the defendant, in a contempt of
Congress case, addressed to him-
self and to three other Members of
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20. 94 CONG. REC. 1557, 1558, 80th
Cong. 2d Sess.

1. For similar resolutions adopted by
the House upon the service of sub-
penas to Members in congressional
contempt cases, see 99 CONG. REC.
1658, 83d Cong. 1st Sess., Mar. 5,

1953; 97 CONG. REC. 11571, 82d
Cong. 1st Sess., Sept. 18, 1951; 97
CONG. REC. 6084, 82d Cong. 1st
Sess., June 4, 1951; 94 CONG. REC.
4347, 80th Cong. 2d Sess., Apr. 12,
1948; 94 CONG. REC. 4264, 80th
Cong. 2d Sess., Apr. 8, 1948; and 94
CONG. REC. 2224, 80th Cong. 2d
Sess., Mar. 5, 1948.

2. See § 18.1, supra.
3. 94 CONG. REC. 1559, 80th Cong. 2d

Sess.
When Members are subpenaed to

appear as witnesses in civil cases,
where they are named as parties,
the House may adopt resolutions au-
thorizing them to appear when the
House is not sitting in session (see
100 CONG. REC. 10904, 83d Cong. 2d
Sess., July 19, 1954; 100 CONG. REC.
1675–77, 83d Cong. 2d Sess., Feb.
12, 1954).

the House.(20) After some debate,
the House agreed to Resolution
No. 477, authorizing the Members
to appear in court at such time as
the House was not sitting in ses-
sion:

Whereas Representatives John S.
Wood, J. Hardin Peterson, John R.
Murdock, and Gerald W. Landis, Mem-
bers of this House, have been subpe-
naed to appear as witnesses before the
District Court of the United States for
the District of Columbia to testify at
10 a.m. on the 24th day of February
1948, in the case of the United States
v. Richard Morford, Criminal No. 366–
47; and

Whereas by the privileges of the
House no Member is authorized to ap-
pear and testify but by the order of the
House: Therefore be it

Resolved, That Representatives John
S. Wood, J. Hardin Peterson, John R.
Murdock, and Gerald W. Landis are
authorized to appear in response to the
subpenas of the District Court of the
United States for the District of Co-
lumbia in the case of the United States
v. Richard Morford at such time as
when the House is not sitting in ses-
sion; and be it further

Resolved, That a copy of these reso-
lutions be transmitted to the said court
as a respectful answer to the subpenas
of the said court.(1)

In explanation of the resolution,
Mr. Earl C. Michener, of Michi-
gan, referred to the precedent set
on Nov. 17, 1941, when the House
adopted a similar resolution, in
reference to grand jury sub-
penas.(2) He further stated:

First, the Constitution lodges a dis-
cretion in the House. This resolution
simply exercises that discretionary
power. This privilege can only be
waived by the House, and not by the
individual Member. It seems that
Members of some committees have
been voluntarily appearing in response
to subpenas to appear in court. No
question was raised. The right of the
House to function and the right of
Members to be present and vote must
not be interfered with.(3)



823

THE MEMBERS Ch. 7 § 18

4. Congressmen are not immune from
the service or obligation of sum-
monses or subpenas when named as
defendants in civil cases, Long v
Ansell, 293 U.S. 76 (1934). Contempt
may lie against a Congressman for
refusing to obey a subpena when
named as a defendant in a civil case.
James v Powell, 274 N.Y.S. 2d 192,
26 App. Div. 2d 295 (1966), aff’d, 277
N.Y.S. 2d 135, 18 N.Y. 2d 931, 223
N.E. 2d 562 (1966), motion to modify
order granted, 279 N.Y.S. 2d 972, 19
N.Y. 2d 813, 226 N.E. 2d 705 (1967).
See also Yuma Greyhound Park, Inc.
v Hardy, 472 P.2d 47 (Ariz. 1970);
James v Powell, 250 N.Y.S. 2d 635,
43 Misc. 2d 314 (1964); People on
Complaint of James v Powell, 243
N.Y.S. 2d 555, 40 Misc. 2d 593
(1963); Worth v Norton, 56 S.C. 56
(1899); Howard v Citizen Bank &
Trust Co., 12 App. D.C. 222 (1898);
Bartlett v Blair, 68 N.H. 232 (1894).

5. 99 CONG. REC. 2356–58, 83d Cong.
1st Sess.

§ 18.4 Where Members and em-
ployees of the House were
subpenaed to testify in a pri-
vate civil suit alleging dam-
age from acts committed in
the course of their official
duties, the House referred
the matter to the Committee
on the Judiciary to deter-
mine whether the rights of
the House were being in-
vaded.(4)

On Mar. 26, 1953,(5) the House
was informed of the subpena of
members and employees of the

Committee on Un-American Ac-
tivities in a civil suit contending
that acts committed in the course
of an investigation of the com-
mittee had injured the plaintiffs.
The House by resolution (H. Res.
190) referred the matter to the
Committee on the Judiciary to in-
vestigate whether the rights and
privileges of the House, as based
upon the immunities from arrest
and of speech and debate, were
being invaded:

Whereas Harold H. Velde, of Illinois;
Donald L. Jackson, of California;
Francis E. Walter, of Pennsylvania;
Morgan M. Moulder, of Missouri; Clyde
Doyle, of California; and James B.
Frazier, Jr., of Tennessee, all Rep-
resentatives in the Congress of the
United States; and Louis J. Russell
and William Wheeler, employees of the
House of Representatives, have been
by subpenas commanded to appear on
Monday and Tuesday, March 30 and
31, 1953, in the city of Los Angeles,
Calif., and to testify and give their
depositions in the case of Michael Wil-
son et al. v Loew’s Incorporated et al.,
an action pending in the Superior
Court of the State of California in and
for the County of Los Angeles; and

Whereas the complaint in the afore-
said case of Michael Wilson et al. v
Loew’s Incorporated et al., lists among
the parties defendant therein John S.
Wood, Francis E. Walter, Morgan M.
Moulder, Clyde Doyle, James B.
Frazier, Harold E. Velde, Barnard W.
Kearney, Donald L. Jackson, Charles
E. Potter, Louis J. Russell, and Wil-
liam Wheeler; and
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Whereas part III of said complaint
reads as follows:

‘‘At all times herein mentioned de-
fendant John S. Wood was the chair-
man of the Committee on Un-American
Activities, United States House of Rep-
resentatives; defendants Francis E.
Walter, Morgan M. Moulder, Clyde
Doyle, James B. Frazier, Harold E.
Velde, Barnard W. Kearney, Donald L.
Jackson, and Charles E. Potter were
members of the said committee; Louis
J. Russell was senior investigator of
said committee; William Wheeler was
an investigator of said committee and
41 Doe, 42 Doe, 43 Doe, 44 Doe, 45
Doe, 46 Doe, 47 Doe, 48 Doe, 49 Doe,
and 50 Doe were representatives of
said committee.

‘‘At all times mentioned herein and
with respect to the matters hereinafter
alleged the defendants named in the
preceding paragraph acted both in
their official capacity with relation to
said House Committee on Un-Amer-
ican Activities and individually in non-
official capacities’’; and

Whereas part V of said complaint
contains an allegation that ‘‘on and
prior to March 1951 and continuously
thereafter defendants herein and each
of them conspired together and agreed
with each other to blacklist and to
refuse employment to and exclude from
employment in the motion picture in-
dustry all employees and persons seek-
ing employment in the motion-picture
industry who had been or thereafter
were subpenaed as witnesses before
the Committee on Un-American Activi-
ties of the House of Representatives
. . .’’; and

Whereas article I, section 6, of the
Constitution of the United States pro-

vides: ‘‘They (the Senators and Rep-
resentatives) shall in all cases, except
treason, felony, and breach of the
peace, be privileged from arrest during
their attendance at the session of their
respective Houses, and in going to and
returning from the same . . . and for
any speech or debate in either House,
they (the Senators and Representa-
tives) shall not be questioned in any
other place’’; and

Whereas the service of such process
upon Members of this House during
their attendance while the Congress is
in session might deprive the district
which each respectively represents of
his voice and vote; and

Whereas the service of such sub-
penas and summons upon Members of
the House of Representatives who are
members of a duly constituted com-
mittee of the House of Representatives,
and the service of such subpenas and
summons upon employees of the House
of Representatives serving on the staff
of a duly constituted committee of the
House of Representatives, will hamper
and delay if not completely obstruct
the work of such committee, its mem-
bers, and its staff employees in their
official capacities; and

Whereas it appears by reason of alle-
gations made in the complaint in the
said case of Michael Wilson, et al. v
Loew’s Incorporated, et al., and by rea-
son of the said processes hereinbefore
mentioned the rights and privileges of
the House of Representatives may be
infringed:

Resolved, That the Committee on the
Judiciary, acting as a whole or by sub-
committee, is hereby authorized and
directed to investigate and consider
whether the service of the processes
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aforementioned purporting to com-
mand Members, former Members, and
employees of this House to appear and
testify invades the rights and privi-
leges of the House of Representatives;
and whether in the complaint of the
aforementioned case of Michael Wilson,
et al. v Loew’s Incorporated, et al., the
allegations that Members, former
Members, and employees of the House
of Representatives acting in their offi-
cial capacities as members of a com-
mittee of the said House conspired
against the plaintiffs in such action to
the detriment of such plaintiffs, and
any and all other allegations in the
said complaint reflecting upon Mem-
bers, former Members, and employees
of this House and their actions in their
representative and official capacities,
invade the rights and privileges of the
House of Representatives. The com-
mittee may report at any time on the
matters herein committed to it, and
until the committee shall report and
the House shall grant its consent in
the premises the aforementioned Mem-
bers, former Members, and employees
shall refrain from responding to the
subpenas or summons served upon
them.

The committee or any subcommittee
thereof is authorized to sit and act at
such times and places within the
United States, whether or not the
House is sitting, has recessed, or has
adjourned, to hold such hearings, and
to require the attendance of such wit-
nesses and the production of such
books, papers, and documents, and to
take such testimony, as it deems nec-
essary. Subpenas may be issued over
the signature of the chairman or by
any member designated by him, and
may be served by any person des-

ignated by such chairman or member.
The committee is authorized to inure
all expenses necessary for the purposes
hereof, including but not limited to ex-
penses of travel and subsistence, em-
ployment of counsel and other persons
to assist the committee or sub-
committee, and if deemed advisable by
the committee, to employ counsel to
represent any and all of the Members,
former Members, and employees of the
House of Representatives named as
parties defendant in the aforemen-
tioned action of Michael Wilson, et al.
v Loew’s Inc., et al., and such expenses
shall be paid from the Contingent
Fund of the House of Representatives
on vouchers authorized by said com-
mittee and signed by the chairman
thereof and approved by the Com-
mittee on House Administration; and
be it further

Resolved, That a copy of these reso-
lutions be transmitted to the Superior
Court of the State of California in and
for the county of Los Angeles as a re-
spectful answer to the subpenas of the
said court addressed to the aforemen-
tioned Members, former Members, and
employees of the House of Representa-
tives, or any of them.

Mr. John W. McCormack, of
Massachusetts, stated in reference
to the resolution that ‘‘for the
House to take any other action
would be fraught with danger, for
otherwise there is nothing to stop
any number of suits being filed
against enough Members of the
House, and in summoning them,
to impair the efficiency of the
House of Representatives or the
Senate to act and function as leg-
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6. Id. at p. 2357.
7. For the proposition that the clause

granting Congressmen immunity
from arrest does not apply to crimi-
nal cases and proceedings, see
Williamson v U.S., 207 U.S. 425
(1908) (constitutional words ‘‘trea-
son, felony and breach of the peace’’
except from the privilege all criminal
offenses); Gravel v U.S., 408 U.S.
606 (1972) (applies only to arrests in
civil suits) (dictum); Long v Ansell,
293 U.S. 76 (1934) (applies only to
arrests in civil suits) (dictum); Bur-

ton v U.S., 169 U.S. 283 (1905) (no
application to felonies) (dictum); U.S.
v Wise, 1 Hayward and Hazleton 82,
28 F Cases 16,746a (1848) (no appli-
cation to breach of the peace); State
v Smalls, 11 S.C. 262 (1878) (no ap-
plication to criminal indictment in
state court).

8. 99 CONG. REC. 3013, 3014, 83d Cong.
1st Sess.

9. See Legislative Immunity, Arrest
Under Motor Vehicle Code, Limits of
the Legislative Immunity, 7 U. Pitt.
L. Rev. 150 (Jan. 1941).

islative bodies.’’ He also stated
that the fact that the Members
and employees subpenaed were
presently in California in the per-
formance of their official duties
was immaterial, as they were ‘‘out
there on official business, and
committees of this body are the
arms of the House of Representa-
tives.’’ (6)

Summons to Member as De-
fendant

§ 18.5 The receipt by a Member
of a summons to appear be-
fore a court for a traffic vio-
lation gave rise to a question
of privilege of the House, and
the House authorized the
Member to appear when the
House was not in session.(7)

On Apr. 13, 1953,(8) Mr. Clare
E. Hoffman, of Michigan, stated a
question of the privilege of the
House when he informed the
House that he had been sum-
moned to appear before a court in
Maryland in connection with an
alleged traffic violation. Mr. Hoff-
man stated that under the prece-
dents of the House, he was unable
to comply with the summons with-
out the consent of the House. He
then submitted a resolution au-
thorizing him to appear when the
House was not sitting in session
and stated that he would at some
future time which suited the con-
venience of the court appear and
submit to its decision.

The House agreed to the resolu-
tion.(9)
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CHAPTER 8

Elections and Election
Campaigns

A. Apportionment; Voting Districts
§ 1. In General; Functions of Congress and the States
§ 2. Census and Apportionment; Numerical Allocation

of Representatives
§ 3. Districting Requirements; Duty of States
§ 4. Failure of States to Redistrict

B. Time, Place, and Regulation of Elections
§ 5. In General; Federal and State Power
§ 6. Elector Qualifications; Registration
§ 7. Time and Place; Procedure
§ 8. Ballots; Recounts
§ 9. Elections to Fill Vacancies

C. Campaign Practices
§ 10. Regulation and Enforcement
§ 11. Campaign Practices and Contested Elections
§ 12. Expulsion, Exclusion, and Censure
§ 13. Investigations by Standing Committees
§ 14. Investigations by Select Committees

D. Certificates of Election
§ 15. In General; Form
§ 16. Grounds for Challenge
§ 17. Procedure in Determining Validity; Effect
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INDEX TO PRECEDENTS

Apportionment
directory and not mandatory following

census, § 1.2
legislation considered in Committee of

the Whole, § 2.5
method of, by equal proportions, § 2.6
method of, by major fractions, § 2.6
motion to consider legislation not privi-

leged, § 2.4
reduction of seats for denial of voting

rights, §§ 2.7, 2.8
Ballots

impoundment of, by Congress, §§ 8.9,
8.10

validity of, § 8.11
Campaign practices

acts and regulations
Clerk’s role under Election Cam-

paign Act, §§ 10.6, 10.7
committee jurisdiction, §§ 10.2–10.5
Committee on Standards of Official

Conduct and its jurisdiction, § 10.5
contested elections

Corrupt Practices Act affecting valid-
ity of elections, §§ 11.1 et seq.

expenditures, reports and limita-
tions, §§ 11.1 et seq.

disciplinary action
censure for corrupt practices, §§ 12.3,

12.4
exclusion for corrupt practices, § 12.2
expulsion for corrupt practices, § 12.1

investigations by select committees
former select committee on stand-

ards and conduct, § 14.9
select committee to investigate cam-

paign expenditures, creation of,
§§ 14.1–14.3

Senate select committees on cam-
paign practices, §§ 14.10–14.12

Campaign practices—Cont.
use of select committee findings to

judge elections, §§ 14.4–14.8
investigations by standing committees

Committee on Elections, former,
§ 13.3

Committee on House Administration,
§§ 13.2, 13.4, 13.5

Committee on Standards of Official
Conduct, § 13.6

Senate investigation into election of
House Member, § 13.7

Census
additional statistics taken, § 2.1
Congress’ authority over, §§ 1.1, 2.1
Indians included in, §§ 1.1, 2.3
submission of results by President,

§ 2.2
Certificates of election

Delegates and Resident Commissioner,
§§ 15.6, 15.7

issuance of by state executive, §§ 15.1
15.4

oath administration where certificate
delayed, § 15.5

return of to state by Senate, § 9.14
Senate practice, §§ 15.8, 15.9

Certificates of election, challenges to
impeachment by ‘‘citizens’ certificate,’’

§ 16.5
impeachment by collateral matters,

§§ 16.6, 16.7
impeachment by court order, §§ 16.3,

16.4
impeachment by other papers and evi-

dence, § 16.2
irregular form, § 16.1

Certificates of election, validity of
jurisdiction of House, §§ 17.1, 17.2
nullification of certificate, §§ 17.3, 17.4
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Certificates of election, validity of—
Cont.

reliance on state communications ab-
sent certificate, § 17.5

Clerk of House
authorized to investigate violations,

§ 10.10
authorized to obtain counsel, § 10.8
ex officio member of Federal Election

Commission, § 10.11
role under election campaign statutes

§§ 10.6–10.11
Committee jurisdiction (see also Cam-

paign practices)
Committee on House Administration,

validity of elections, §§ 5.2, 6.3, 8.5
Committee on Judiciary, congressional

districting, § 3.2
Committee on Judiciary, constitutional

amendments, § 6.8
committees on elections, § 8.11
former census committee, § 2.6
select committees on campaign expend-

itures, election irregularities, § 8.3
Committee of the Whole

consideration of redistricting and ap-
portionment legislation in, §§ 2.5, 3.4

Congressional districting
absence of judicial standards, § 3.2
congressional power over, §§ 1.3, 3.1–

3.3
consideration of, in Committee of the

Whole, § § 3.4
consideration under special rules, § 3.5
former federal standards, § 3.1
jurisdiction of Committee on Judiciary,

§ 3.2
single-member districts, § 3.3
unequal representation in primary,

§ 3.7
Constitution

article I, § 2, clause 1 (elector qualifica-
tions), § 6.7

Constitution—Cont.
article I, § 2, clause 3 (census), §§ 2.1–

2.3
article I, § 2, clause 4 (elections to fill

vacancies), § 9.4
article I, § 4, clause 1 (congressional

state authority over elections), §§ 1.3.
3.1, 3.3, 7.1, 9.7

article I, § 5, clause 1 (House judge of
elections and returns), §§ 5.2, 5.4,
17.1

article II, § 2, clause 2 (appointments
clause), § 10.11

24th amendment (poll tax prohibited),
§ 6.9

Federal Election Commission
composition, § 10.11
regulations, congressional disapproval

of, § 10.12
Illegal control of election machinery,

§ 7.8
Judiciary

power of courts over congressional elec-
tions, §§ 5.1–5.3, 7.2, 8.1 8.4, 9.8,
15.2, 15.3, 16.3, 16.4

requiring congressional districting,
§ 3.2

Poll officials, conduct of, §§ 7.6, 8.11
Poll tax requirements, § § 6.6–6.9
President

transmits census results and appor-
tionment formula to Congress, §§ 1.1,
2.2

Primary elections, §§ 7.2–7.5
Recounts

congressional deference to state re-
count law, §§ 8.2–8.4

congressional power over state recount,
§ § 8.6, 8.7

congressional recount, § 8.5
power of states, § 8.1
procurement of ballots by Congress,

§§ 8.9. 8.10
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Resignations effective on unspec-
ified future date. §§ 9.3, 9.4

Senate
amendment abolishing poll tax, § 6.9
appointees to fill vacancies, §§ 9.14–

9.16
certificates of election, §§ 15.8, 17.6
disciplinary action for corrupt prac-

tices, §§ 12.1–12.3
exclusion proceedings based on con-

spiracy to prevent voter participa-
tion, § 6.5

expulsion proceedings based on illegal
control of election procedure, § 7.8

impoundment of ballot boxes, § 8.10
investigations into campaign practices,

§§ 14.10–14.12
Speaker

appointments to former Federal Elec-
tion Commission, § 10.11

declined to administer oath, § 9.8
granted authority to notify state of va-

cancy in House, § 9.2
notified by Clerk of receipt of certifi-

cates of election to fill vacancy, § 9.11
submits constitutional questions to

House, § 1.2
submits validity of certificates to

House, § 17.1
States

application of state law over special
elections, §§ 9.7, 9.8

campaign practices acts, effect of, on
validity of elections, § 11.4

denial of voting rights by alleged ac-
tion of, §§ 5.6, 5.7

duty to call elections to fill vacancies,
§§ 9.4–9.6

informal communications to House
where certificate delayed, § 17.5

issuance of certificate of election,
§§ 15.1–15.4

jurisdiction over election procedure in
general, §§ 5.1–5.3

States—Cont.
laws regulating primaries, §§ 7.2–7.4
notification and declaration of vacan-

cies, §§ 9.1–9.6
poll officials, conduct of, §§ 7.6, 8.11
recount by, §§ 8.1, 8.2
residency requirements for electors,

§§ 6.10, 6.11
voter registration laws, §§ 6.1, 6.2
voting facilities, § 7.7

Territories and seat of government
certificates of election for Delegates

and Resident Commissioner, §§ 15.6,
15.7

territory, power over elections, § 5.5
Time and place of election

state authority to prescribe, § 7.1
Vacancies, elections to fill

certificate of election, §§ 9.11–9.13
congressional and state power over

special elections, §§ 9.7, 9.8
reelection of Representative to succeed

himself, § 9.10
resignations effective on date of special

election, § § 9.3, 9.4
Senate, appointees to fill vacancies in,

§§ 9.14–9.16, 15.9
state duty to call special election,

§§ 9.4–9.6
Vacancies, notification of, §§ 9.1, 9.2
Vacancies, proposals to fill by ap-

pointment, § 9.9
Voter registration and qualifications

challenges to seats for denial of voting
rights, §§ 6.3–6.5

federal protection of voting rights,
§ 6.12

poll tax requirements, §§ 6.6–6.9
residency requirements, §§ 6.10, 6.11
state action denying voting rights,

§§ 5.6, 5.7
violation of state registration laws,

§§ 6.1, 6.2
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Voting facilities, § 7.7 Voting rights legislation, §§ 2.8, 5.3,
6.12
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1. See Wesberry v Sanders, 376 U.S. 1,
14 (1964) for a discussion of the
‘‘Great Compromise.’’ The composi-
tion of the House is dictated by U.S.
Const. art. I, § 2, clause 1, and the
composition of the Senate is dictated
by U.S. Const., 17th amendment. For
a general discussion of the intention
of the drafters of the Constitution as
to House apportionment and dis-
tricting, see Hacker, Congressional
Districting, Brookings Institution
(Washington, rev. ed., 1964).

2. U.S. Const. art. I, § 2, clause 3.

3. U.S. Const. art. I, § 4, clause 1.
4. Collateral matters relating to dis-

tricts are not described in this chap-
ter. For example, the allowances the
Representative may use within his
district and his power to send
franked material outside his district
are discussed in Ch. 7, supra.

For coverage of elections and elec-
tion procedures prior to 1936, see 1
Hinds’ Precedents §§ 756 et seq. and
6 Cannon’s Precedents § § 121 et
seq.

Elections and Election Campaigns

A. APPORTIONMENT; VOTING DISTRICTS

§ 1. In General; Functions
of Congress and the
States

The compromise reached at the
original Constitutional Convention
and approved by the ratifying con-
ventions in the 18th century pro-
vided for one House of the na-
tional legislature to equally rep-
resent the states and for the other
House to equally represent the
people of the several states.(1)

While the drafters of the Constitu-
tion provided for a periodic enu-
meration of the national popu-
lation to be used in computing
representation in the House of
Representatives,(2) and provided

for both state and federal regula-
tion over elections,(3) the specific
mechanism by which Representa-
tives would be allocated to states
and by which they would be elect-
ed by the people were not de-
scribed in the Constitution. The
procedures for determining the
size of the House, allocating seats
to states, and equally distributing
the right to vote for Representa-
tives have gained form through
congressional and state practice,
federal statute, and judicial inter-
pretations of the Constitution.(4)

Due to the recent proliferation
of judicial decisions and collateral
materials on the general subject of
equality of political representa-
tion, important terms relating to
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5. Taking the census, see § 2, infra.
6. See § 2, infra.
7. U.S. Const. art. I, § 2, clause 3 states

that the enumeration shall be made
in such manner as Congress shall di-
rect.

8. The 14th amendment of the U.S.
Constitution states: ‘‘Representatives
shall be apportioned among the sev-
eral States according to their respec-
tive numbers, counting the whole
number of persons in each State, ex-
cluding Indians not taxed.’’

9. References in U.S. constitutional
provisions relating to the House of
Representatives and election of
Members thereof, and to the enu-
meration of the population of the
various states, have to do with ap-
portionment of Representatives
among the states, and not within
them. Meeks v Avery, 251 F Supp
245 (D. Kan. 1966).

the subject have become ill-de-
fined and interchangeable. There-
fore, such terms as ‘‘apportion-
ment,’’ ‘‘reapportionment,’’ ‘‘cen-
sus,’’ ‘‘district,’’ and ‘‘districting,’’
are defined and used herein in
their strict constitutional mean-
ing.

The taking of the census is the
first step in the process of effect-
ing equal representation in the
House of Representatives.(5) The
U.S. Constitution (art. I, § 2,
clause 3) provided for the alloca-
tion of Representatives among the
states in accordance with an enu-
meration to be made of the na-
tional population every 10 years.
The 14th amendment altered that
clause in requiring the enumera-
tion of all persons including
former slaves, and in requiring re-
duction in a state’s allocation of
seats for denial of voting rights.(6)

Congress has sole authority under
the Constitution to direct the
manner in which the enumeration
or census shall be taken and com-
piled.(7) Although the taking of the
census and its uses have broad-
ened in scope, its primary purpose
remains to enumerate the people

as the basis for the equal alloca-
tion of Representatives in the
House.

Apportionment is the method by
which seats in the House are dis-
tributed among the states in ac-
cordance with the results of the
decennial census.(8) The term has
been used interchangeably in re-
cent years to refer to the dis-
tricting within a state for the elec-
tion of the allotted number of Rep-
resentatives.(9) The terms appor-
tionment and reapportionment
have also been used to refer to the
allocation of state legislators and
other nonfederal officials among
state subdivisions; that area of
the law is not germane to this dis-
cussion and must not be confused
with apportionment and dis-
tricting for the U.S. House of Rep-
resentatives.

The function of apportioning the
seats in the House is vested exclu-
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10. Although the power of Congress to
allocate seats to the states is not ex-
pressly stated in the Constitution,
the power is logically implied from
the congressional power to direct the
taking of the census. Prigg v Penn-
sylvania, 41 U.S. (16 Peters) 619
(1842).

11. For states’ claims to greater rep-
resentation, see § 2, infra. A court
cannot reduce the number of Rep-
resentatives allotted to a state by
Congress pursuant to statute. Saun-
ders v Wilkins, 152 F2d 235 (4th Cir.
1945), cert. denied, 328 U.S. 870, re-
hearing denied, 329 U.S. 825 (1946).

12. ‘‘The power to district a state, in ac-
cordance with the Federal apportion-
ment, is by this section [art. I, § 4,
clause 1] conferred upon the state,
subject to the control of Congress,
whereas the power to fix or alter the
number of Members of the House of
Representatives of the United States
is vested exclusively in the Federal
Government . . . there is no doubt
that a state cannot exercise the
power to fix the size of the Federal
House of Representatives, whether
through its ordinary legislature, or
its constitutional convention, or in

any other way.’’ H. REPT. NO. 51,
Committee on Elections, 41st Cong.
2d Sess. (cited at 1 Hinds’ Prece-
dents § 318).

13. U.S. Const. art. I, § 2, clause 3.
14. See The Decennial Population Cen-

sus and Congressional Apportion-
ment, H. REPT. NO. 91–1314, 91st
Cong. 2d Sess., Subcommittee on
Census and Statistics, Committee on
Post Office and Civil Service. See
also Huntington, Methods of Appor-
tionment in Congress, Government
Printing Office (Washington, 1940).

sively in Congress,(10) and neither
states nor courts may direct great-
er or lesser representation than
that allocated by an act of Con-
gress.(11) Before seats in the
House can be apportioned, the
number of seats in the House
must be set at a fixed number;
this determination is within the
province of Congress and has been
directed by federal statute.(12)

Under the Constitution, each
state is entitled to at least one
Representative.(13) Since the first
Congress, a specific mathematical
method has been used in the allo-
cation of the remaining seats in
the House to the states.(4) The
first such method, devised by
Thomas Jefferson, called for a pre-
determined ratio of inhabitants
per Representative and a rejection
of all remaining fractions. Under
the second method, beginning
about 1840, major fractions were
accounted for by the assignment
of an additional Representative.

The method of major fractions
in use until 1940 employed a
mathematical formula and a list
of ‘‘priority values,’’ based on the
size of the population of each
state, to allocate seats in the
House. The priority list is also the
principal feature of the present
method of ‘‘equal proportions,’’
which uses a different mathe-
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15. For a technical comparison between
the methods of major fractions and
equal proportions in relation to ap-
portionment, see Shaw v Adkins, 202
Ark. 856, 153 S.W.2d 415 (1941).
The court discussed these and other
contemporary formulas, such as the
harmonic mean, smallest divisors,
and greatest divisors, in order to
choose the best method of appor-
tioning state legislators. Federal ex-
perience was extensively discussed.

16. For a comprehensive discussion and
examples of apportionment under
the method of equal proportions, see
Guide to Congress, p. 509, Congres-
sional Quarterly Inc. (Wash., 1971).

17. Congress ‘‘apportions’’ Representa-
tives among the states, while the
states ‘‘district’’ by actually drawing
congressional district lines. ‘‘Appor-
tionment’’ in its technical sense re-
fers solely to the process of allocating
legislators among political subdivi-
sions, while ‘‘districting’’ entails the

matical formula to produce more
evenly distributed apportionment
than the major fractions meth-
od. (15)

Apportionment under the ‘‘equal
proportions’’ method is complex.
The problem is to allocate a finite
number of seats (385, after each
state has received one) among 50
states of widely varying popu-
lation, where no seat can be
shared between two states, and
where the principal aim is to allot
each seat to as nearly as prac-
ticable an equal number of con-
stituents. The allotment is accom-
plished by dividing the population
of each state by the geometric
mean of successive numbers of
Representatives (n x [n–1] where
‘‘n’’ is the number of the seat). For
example, the population of state A
is first divided by 2 x (2–1) to es-
tablish its priority value for a sec-
ond seat, then by 3 x (3–1) to es-
tablish its priority value for a
third seat, and so on. Priority val-

ues are computed for all the
states, for successive numbers of
seats, and then all the values are
listed in descending order. If state
A has a very large population, its
claims for a second, third, and
more seats will be listed ahead of
the claim of state B for a second
seat, if state B is sparsely popu-
lated. Thus the 385 seats are al-
lotted to the states whose priority
values are the first 385 on the pri-
ority list.(16)

If only one seat is allocated to a
state under the method of equal
proportions, the Representative is
elected by and represents the total
population of the state. If more
than one Representative is allo-
cated, the state must be divided
into subdivisions which elect Rep-
resentatives. Such subdivisions
are called congressional districts,
the formation of which is pri-
marily a matter for the state gov-
ernment.(17)
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actual drafting of district lines.
Kilgarlin v Martin, 252 F Supp 404
(D. Tex. 1966), reversed on other
grounds, 386 U.S. 120, rehearing de-
nied, 386 U.S. 999 (1967).

Congressional districting is a legis-
lative matter for the several states.
Smiley v Holm, 285 U.S. 355 (1932);
Carroll v Becker, 285 U.S. 380
(1932); Koenig v Flynn, 285 U.S. 375
(1932).

18. For a discussion of those decisions,
see § 3, infra (districting require-
ments) and § 4, infra (failure of
states to redistrict).

19. See 2 USC § 2a(c) (superseded by 2
USC § 2c).

20. See § 3, infra.
1. See Norton v Campbell, 359 F2d 608

(10th Cir.), cert. denied, 385 U.S.
839 (1966). See also Hacker, Con-
gressional Districting, Brookings In-
stitution (Washington, rev. ed.,
1964).

2. For the nature of the office of Dele-
gate and Resident Commissioner, see
Ch. 7, supra.

The function of the state in di-
viding itself into districts has
been included within the label of
‘‘reapportionment.’’ The decisions
of the U.S. Supreme Court and of
the federal courts since 1964
which have dealt with congres-
sional representation and which
have been termed ‘‘reapportion-
ment’’ cases are in actuality deci-
sions on the designation of con-
gressional districts within a state
and not on the apportionment of
Representatives to states by Con-
gress.(18)

Another term which the reader
may encounter in this chapter is
‘‘at-large’’ elections.(19) An at-large
Representative was elected by and
represented all the people of the
state rather than a specific sub-
division thereof. At-large elections
and multi-member districts are

now prohibited by federal statute,
(20) reflecting the prevailing view
that such elections were not con-
templated by the drafters of the
Constitution. (1)

Reapportionment and dis-
tricting issues do not arise in rela-
tion to the elections of Delegates
and Resident Commissioners,
since the controlling constitutional
provisions relate solely to Rep-
resentatives of the states. Dele-
gates and Resident Commis-
sioners are created by statute,
and each territory has been enti-
tled to only one Delegate, elected
by all the people of the territory.(2)

Collateral References

The Decennial Population Census and
Congressional Apportionment, H.
REPT. NO. 91–1314, 91st Cong. 2d
Sess., Subcommittee on Census and
Statistics, Committee on Post Office
and Civil Service.

Hacker, Congressional Districting, Brook-
ings Institution (Wash., rev. ed., 1964).

Keefe and Ogul, The American Legisla-
tive Process: Congress and the States,
Prentice-Hall (1964).
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3. 87 CONG. REC. 70, 77th Cong. 1st
Sess. The 14th amendment excludes
from the enumeration all Indians not
taxed.

4. For a prior elections committee re-
port reaching the same conclusion,
see 6 Cannon’s Precedents § 54.

5. 67 CONG. REC. 7148, 7149, 69th
Cong. 1st Sess.

6. Id. at pp. 7138–48. See § 2.4, infra,
for more detailed discussion of this
precedent.

Congressional Power Over
Taking the Census

§ 1.1 The manner of taking the
census is for Congress to de-
cide.
On Jan. 8, 1941, the results of

the 1940 census were laid before
the House, accompanied by a
Presidential message stating that
all Indians had been included in
the enumeration since they had
become subject to federal tax-
ation.(3) The President’s message
read in part as follows:

The effect of this [enumeration of In-
dians] upon apportionment of Rep-
resentatives, however, appears to be
for determination by the Congress, as
concluded in the Attorney General’s
opinion of November 28, 1940, to the
Secretary of Commerce, a copy of
which is annexed hereto.

No objection was made to the
inclusion of Indians within the
enumeration.

The opinion of the Attorney
General referred to by the Presi-
dent stated that ‘‘what construc-
tion the Congress will now give to
the phrase ‘Indians not taxed’ is a
question for it to decide, and ac-
tion taken by it with respect
thereto will be final, subject only
to review by the courts in proper
cases brought before them.’’

Pursuant to Congress’ sub
silentio ratification of the enu-
meration, Indians have been
counted in the census since 1940.

Congressional Power to Allo-
cate House Seats

§ 1.2 The House has deter-
mined that the constitutional
provision requiring Congress
to reapportion seats in the
House to the states after the
taking of the census is direc-
tory and not mandatory.(4)

On Apr. 8, 1926, the House de-
termined by a yea and nay vote a
question submitted to the House
by Speaker Nicholas Longworth,
of Ohio, pertaining to the con-
stitutional privilege of a motion to
consider reapportionment legisla-
tion.(5) Preceding the vote on the
question, there ensued a lengthy
debate in the House on the nature
of the requirement of the Con-
stitution that Congress order a re-
apportionment of seats in the
House to the states following each
decennial census.(6) By finding
that the motion was not constitu-
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7. Congress thereafter provided for an
automatic system of reapportion-
ment. See the act of June 18, 1929,
Ch. 28, § 22, 46 Stat. 26, as amend-
ed, 2 USC § 2a.

8. 98 CONG. REC. 114, 82d Cong. 1st
Sess. Prior to 1929, Congress had en-
acted statutes regulating the size
and composition of congressional dis-
tricts (see § 3.3, infra).

9. Id. Districting legislation was passed
in later years (see § 3.3, infra).

10. The original constitutional provision
provided that three-fifths of the per-
sons not freed be counted to compute
a state’s basis of representation.
Enumeration was excluded, both in
that provision and in the 14th
amendment, for ‘‘Indians not taxed.’’
Indians are now included in the enu-
meration since they are subject to
federal taxation (see § 2.3, infra).

11. The Emancipation Proclamation was
issued on Jan. 1, 1863, and, although
of no binding force, was sanctioned
by the ratification of the 13th
amendment in December of 1865.

tionally privileged, the House
overruled prior precedents holding
to the contrary and determined
that the House could not be forced
to consider reapportionment legis-
lation.(7)

Congressional Power Dis-
tricting

§ 1.3 Congress has constitu-
tional authority to establish
congressional districting re-
quirements for the states and
to compel compliance there-
with.
On Jan. 9, 1951, the results of

the 1950 census were transmitted
to Congress, accompanied by a
Presidential message recom-
mending the enactment by Con-
gress of congressional districting
standards to correct wide
variances in the size and composi-
tion of districts.(8) The message
cited Congress’ power to preempt
state regulation over the times,
places, and manner of congres-
sional elections in order to estab-

lish standards for congressional
districting and to compel state
compliance therewith.(9)

§ 2. Census and Apportion-
ment; Numerical Alloca-
tion of Representatives

Article I, section 2, clause 3 of
the U.S. Constitution requires
that an enumeration of the people
be made every 10 years in order
that seats in the House may be
apportioned among the states ac-
cording to the number of persons
counted in each state. As origi-
nally adopted, this provision made
certain distinctions between free
persons, slaves, and ‘‘Indians not
taxed.’’ (10) The 14th amendment,
ratified after the emancipation of
slaves,(11) altered that provision
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The 14th amendment was ratified in
July of 1868.

12. For a historical analysis of the math-
ematical methods which have been
used to apportion seats in the House
based on census results, see § 1,
supra.

13. Under 41 USC § 141, as amended by
Pub. L. No. 94–521, 90 Stat. 2459, a
mid-decade census is to be taken in
1985 and every 10 years thereafter,
but information gained therein may
not be used for apportionment or
congressional districting.

14. For the establishment power, and
duties of the Bureau of the Census
and the Director of the Census, see
13 USCA §§ 1 et seq. For the scope of
the census director’s authority and
the constitutionality of Congress’ del-
egation of power to him, see the an-

notations to title 13, USCA. For the
reasonableness of criteria used by
the Census Bureau in computing the
population of respective states, see
Borough of Bethel Park v Stans, 449
F2d 575 (3d Cir. 1971).

15. The Constitution does not prohibit
the gathering of statistics other than
those affecting population, United
States v Moriarty, 106 F 886 (Cir.
Ct. S.D. N.Y. 1901), and the fact that
many personal questions may be
asked in order to provide statistical
reports on housing, labor, health,
and welfare matters (see 13 USCA
§§ 141–146) does not render census
questions an unconstitutional inva-
sion of a person’s right to privacy.
United States v Little, 321 F Supp
388 (D. Del. 1971).

16. ‘‘While § 2 [article I, clause 3] ex-
pressly provides for an enumeration
of persons, Congress has repeatedly
directed an enumeration not only of
the freed persons in the states, but
also those in the territories, and has
required all persons over 18 years of
age to answer an ever-lengthening
list of inquiries concerning their per-
sonal and economic affairs. This ex-
tended scope of the census has re-
ceived the implied approval of the
Supreme Court [Legal Tender Cases,
79 U.S. (12 Wall.) 457, 536 (1870)]; it
is one of the methods whereby the
national legislature exercises its in-

by mandating the counting of the
‘‘whole number’’ of persons in each
state and by directing that a de-
nial of voting rights proportion-
ately reduces a state’s basis of
representation.

Congressional apportionment
legislation adopted pursuant to
these constitutional provisions al-
locates a certain number of seats
in the House to each state, and
also fixes the maximum numerical
membership of the House.(12)

The census has been taken de-
cennially since 1790,(13) and has
been administered since 1889 by
the Bureau of the Census, a sub-
division of the Department of
Commerce.(14) The data gathered

through the census has been
broadened to include information
other than population statis-
tics,(15) since reports prepared by
the Bureau of the Census aid the
Congress in the informed perform-
ance of its legislative function.(16)
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herent power to obtain the informa-
tion necessary for intelligent legisla-
tive action.’’ Constitution of the
United States of America: Analysis
and Interpretation, S. DOC. NO. 92–
82, 92d Cong. 2d Sess., p. 106.

17. Rule XI clause (16)(a), House Rules
and Manual § 711 (1973). The former
Committee on the Census was con-
solidated into this committee by the
Legislative Reorganization Act of
1946, 60 Stat. 812, Jan. 2, 1947.

18. Proportionate reduction of represen-
tation for denial of right to vote,
under the 14th amendment, § 2, re-
fers to the right to vote as estab-
lished by the laws and constitution
of the state. Lassiter v Northampton
County Bd. of Elections, 360 U.S. 45
(1959); McPherson v Blacker, 146
U.S. 39 (1892); Daly v Madison, 378
Ill. 357, 38 N.E. 2d 160 (1941).

A collateral attack was made on
the composition of the House, for al-
leged violation of the 14th amend-
ment, in Dennis v United States, 171
F2d 986 (D.C. Cir. 1948), aff’d, 339
U.S. 162 (1950), where a defendant
in a congressional contempt pro-
ceeding unsuccessfully claimed that
committee action was invalid, one
Member being an ‘‘interloper’’ rather

than a Representative since his state
was entitled to four instead of seven
Representatives pursuant to the
14th amendment.

19. Congress has provided by statute
that in case of apparent disenfran-
chisement by a particular state, cer-
tain steps be taken to regulate fed-
eral elections in such state. See 42
USCA § 1971(e), and the discussion
thereof in South Carolina v Katzen-
bach, 383 U.S. 301 (1966).

20. See §§ 2.7, 2.8, infra.
For an analysis of legislative at-

tempts to enforce the 14th amend-
ment, § 2, since it was ratified, see
Zuckerman, A Consideration of the
History and Present Status of Sec-
tion 2 of the Fourteenth Amend-
ment, 30 Fordham L. Rev. 93 (1961).

1. Some appellate courts have held that
enforcement of the provision is with-
in Congress’ discretion and presents
a nonjustifiable political question.
Saunders v Wilkins, 152 F2d 235
(4th Cir. 1945), cert. denied, 328
U.S. 870 (1946); Lampkin v Connor,
239 F Supp 757 (D.D.C. 1965), aff’d,
360 F2d 505 (D.C. Cir. 1966).

Omission from a census form of a
question relating to voter disenfran-

Proposals related to the census
fall under the jurisdiction of the
Committee on Post Office and
Civil Service.(17)

Although the 14th amendment
provides that when the right to
vote in certain elections is denied
to any male inhabitants of a state,
the basis of representation shall
be proportionately reduced,(18) a

reduction in the representation of
a state in the House for denial of
voting rights has never been
made.(19) Unsuccessful attempts
have been made by Members of
the House (20) and by citizens to
require that in taking the census
the Census Bureau determine the
number of disenfranchised per-
sons in each state and make the
reduction provided for in the 14th
amendment.(1)
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chisement does not render the taking
of a census unconstitutional notwith-
standing the provisions of the 14th
amendment. United States v
Sharrow, 309 F2d 77 (2d Cir. 1962),
cert. denied, 372 U.S. 949, rehearing
denied 372 U.S. 982 (1963).

A New York resident had no
standing to seek an injunction
against the transmittal to the Presi-
dent by the Census Director of the
1970 census on grounds that the
14th amendment reduction had not
been made, where the plaintiff failed
to show that he had been injured
thereby. Sharrow v Brown, 447 F2d
94 (2d Cir. 1971).

2. The power of Congress to direct how
the enumeration shall be made and
transmitted is derived from U. S.
Const. art. I, § 2, clause 3: ‘‘The ac-
tual enumeration shall be made
within three years after the first
meeting of the Congress of the
United States, and within every sub-
sequent term of 10 years, in such
manner as they shall by law direct.’’

The transmission of the census re-
sults to Congress is provided for by 2
USC § 2a.

Under the act of June 18, 1929, 46
Stat. 26, the President was required
to ascertain the number of Rep-
resentatives to which each state
would be entitled under both the
methods of equal proportions and of

major fractions. For a description of
those methods, see § 1, supra.

3. See § 2.6, infra.
4. Although art. I, § 2, clause 3 directs

that Representatives be apportioned
among the states according to their
respective numbers, and expressly
authorizes Congress to provide for
an enumeration every 10 years by
law, the power to allocate seats in
the House to the states after the
enumeration is not expressly stated
within the clause but has always
been acted upon by Congress as ‘‘ir-
resistibly flowing from the duty’’ di-
rected by the Constitution. Prigg v
Pennsylvania, 41 U.S. (16 Peters)
619 (1842).

5. See 1.2, supra.
6. Act of June 18, 1929, 46 Stat. 26.

Results of the census are trans-
mitted to Congress by the Presi-
dent, who is directed by law to
compute the prospective allocation
of Representatives to states pur-
suant to the mathematical method
appointed by Congress.(2) Since

1941, the method of ‘‘equal pro-
portions’’ has been used to deter-
mine reapportionment ques-
tions.(3)

Until 1920, at the time of the
16th census, congressional re-
apportionment legislation was
adopted based on each new enu-
meration.(4) Following the 1920
census, however, no legislative ac-
tion was taken, and Congress de-
termined in 1926 that the con-
stitutional provision providing for
reapportionment following a cen-
sus was directory rather than
mandatory.(5) In 1929, Congress
enacted into law a procedure
whereby apportionment following
and based upon a census would
automatically take effect if Con-
gress chose not to act.(6) Under
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7. 2 USC § 2a (the act of 1929 as
amended by the act of Apr. 25, 1940,
54 Stat. 162 and the act of Nov. 15,
1941, 55 Stat. 761).

8. See § 2.5, infra.
9. Rule XI clause 14(b), House Rules

and Manual § 707 (1973).
10. See 2 USCA §§ 2a and 2c. For redis-

tricting in general, see § 3, infra.
11. The act of Aug. 8, 1911, 37 Stat. 13

provided, under the 13th census, for
433 Members, with the stipulation
that if the Territories of Arizona and

New Mexico should become states
they should have one Representative
each. Arizona and New Mexico be-
came states in 1912; see the Presi-
dential proclamation set out in 37
Stat. 1723.

12. Alaska and Hawaii were admitted as
states and granted one Representa-
tive each. See 2 USCA § 2a.

13. See 1 Hinds’ Precedents §§ 314–319.
For a discussion of the supremacy of
congressional authority over alloca-
tion of seats in the House to the sev-
eral states see 1, supra.

this procedure, reapportionment is
based on the method of equal pro-
portions, and the Clerk of the
House notifies state officials of the
number of seats in the House to
which the state is entitled.(7)

Reapportionment legislation has
no privileged status under the
Constitution and cannot interrupt
the regular rules of proceeding of
the House. Reapportionment legis-
lation has been considered in the
Committee of the Whole,(8) and
proposals on apportionment are
within the jurisdiction of the Com-
mittee on the Judiciary.(9)

If a reapportionment of seats
causes an increase or decrease in
the number of seats to which a
state is entitled, the state must
redistrict itself into single-member
districts consistent with constitu-
tional requirements.(10)

Maximum numerical member-
ship of the House was fixed at 435
by the act of 1911.(11) There was a

temporary increase to 437 Mem-
bers between 1959 and 1963 when
two new states were added,(12) but
the membership has returned to
435.

A state has no claim to seats
additional to those allotted by
Congress, and attempts by states
to send to Congress more than its
allotted number of Representa-
tives have been unsuccessful.(13)

Collateral References

The Decennial Population Census and
Congressional Apportionment, H.
REPT. NO. 91–1314, 91st Cong. 2d
Sess., Subcommittee on Census and
Statistics, Committee on Post Office
and Civil Service.

Van Alstyne, The Fourteenth Amend-
ment, the ‘‘Right’’ to Vote, and the Un-
derstanding of the Thirty-Ninth Con-
gress, 1965 Sup. Ct. Rev. 33 (1965).

Zuckerman, A Consideration of the His-
tory and Present Status of Section 2 of
the Fourteenth Amendment, 30 Ford-
ham L. Rev. 93 (1961).
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14. See generally 13 USC §§ 1 et seq.
15. 71 CONG. REC. 2338, 2339, 71st

Cong. 1st Sess.
16. Id. at p. 2348.
17. 107 CONG. REC. 649, 87th Cong. 1st

Sess., Jan. 12, 1961. See also 97
CONG. REC. 114, 82d Cong. 1st Sess.,
Jan. 9, 1951; and 87 CONG. REC. 70,
77th Cong. 1st Sess., Jan. 8, 1941.

18. 87 CONG. REC. 70, 77th Cong. 1st
Sess.

Taking the Census

§ 2.1 When providing for the
taking of the census and sub-
mission of results to Con-
gress, Congress may also pro-
vide for the taking of other
statistics.(14)

On June 4, 1929, when the
House was considering in the
Committee of the Whole a bill
dealing with the taking of the cen-
sus and the submission of the re-
sults to Congress, Chairman Carl
R. Chindblom, of Illinois, ruled
that amendments to take addi-
tional statistics, such as to take a
census of aliens,(15) and to take a
census of qualified voters whose
right to vote has been denied or
abridged,(16) were germane.

§ 2.2 The President transmits
to the Congress the results of
the decennial census and the
proposed reapportionment of
Representatives among the
states.
On Jan. 2, 1961,(17) the Presi-

dent sent to the Congress a mes-

sage relating to the census of 1960
and to a reapportionment of
House seats:

To the Congress of the United States:

Pursuant to the provisions of section
22(a) of the act of June 18, 1929, as
amended (2 U.S.C. 2a), I transmit
herewith a statement prepared by the
Director of the Census, Department of
Commerce, showing (1) the whole num-
ber of persons in each State, as
ascertained by the Eighteenth Decen-
nial Census of the population, and (2)
the number of representatives to which
each State would be entitled under an
apportionment of the existing number
of representatives by the method of
equal proportions.

DWIGHT D. EISENHOWER,
The White House,

January 10, 1961.

§ 2.3 Since 1940, all Indians
have been included in the
census enumeration, with
the acquiescence of Con-
gress, because they are sub-
ject to federal taxation.
On Jan. 8, 1941, the Presi-

dential message transmitting the
results of the 1940 census and the
projected allocation of seats in the
House to the states was laid be-
fore the House.(18)

The last paragraph of the Presi-
dent’s message read as follows:

The Director of the Census has in-
cluded all Indians in the tabulation of
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1. The U.S. Constitution, amendment
14, § 2 provides that all persons be
counted in the census except ‘‘Indi-
ans not taxed.’’

The Attorney General has stated
that whatever ‘‘construction the Con-
gress will now give to the phrase ‘In-
dians not taxed’ is a question for it
to decide, and action taken by it with
respect thereto will be final, subject
only to review by the courts in prop-
er cases brought before them.’’ 87
CONG. REC. 71, 77th Cong. 1st Sess.

2. See also 97 CONG. REC. 114, 82d
Cong. 1st Sess., Jan. 9, 1951 (Indi-
ans included in 1950 census).

3. 67 CONG. REC. 7138–48, 69th Cong.
1st Sess.

total population since the Supreme
Court has held that all Indians are
now subject to Federal taxation (Super-
intendent v Commissioner, 295 U.S.
418). The effect of this upon apportion-
ment of representatives, however, ap-
pears to be for determination by the
Congress, as concluded in the Attorney
General’s opinion of November 28,
1940, to the Secretary of Commerce, a
copy of which is annexed hereto.(1)

The President’s message was or-
dered referred and printed, and
no challenge or objection was
made to the inclusion of Indians
within the enumeration.(2)

Consideration of Apportion-
ment Legislation

§ 2.4 The House has deter-
mined that a motion to con-
sider reapportionment legis-
lation following the taking of
a census is not privileged
under the Constitution.

On Apr. 8, 1926, Mr. Henry E.
Barbour, of California, rose ‘‘to
present a privileged question
under the Constitution of the
United States.’’ The purpose of the
motion was to discharge the Com-
mittee on the Census from further
consideration of a bill for the ap-
portionment of Representatives in
Congress among the several states
under the 14th census and to pro-
vide that the House proceed to the
immediate consideration thereof.
Mr. Bertrand H. Snell, of New
York, made a point of order
against the motion, contending
that it was not privileged under
House rules or procedures. He
stated that there was ‘‘no manda-
tory provision in the Constitution
itself which provides for imme-
diate apportionments; and, fur-
thermore, if we did grant there
was such a provision, that there is
no mandatory provision in the
Constitution which provides that
it shall be done contrary to the
rules and procedure of the House.’’

Mr. Snell analyzed a long line of
precedents which had held that
motions to consider reapportion-
ment legislation were privileged
under the Constitution but stated
that those decisions should be
overruled, since the requirement
in the Constitution that the House
reapportion Representatives fol-
lowing a census was directory and
not mandatory.(3)
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Reference was also made to a re-
port of the Committee on Elections
No. 3, 68th Cong. 1st Sess., Mar. 29,
1924, indicating that a person could
not claim a seat in the House that
was not allotted to the state by the
House where reapportionment fol-
lowing a census had not been made,
since reapportionment following the
taking of a census is a customary
practice but not a constitutional re-
quirement (see 6 Cannon’s Prece-
dents § 54).

4. 71 CONG. REC. 2258, 2259, 71st
Cong. 1st Sess., June 3, 1929; 111
CONG. REC. 5080, 5084, 89th Cong.
1st Sess., Mar. 16, 1965; 87 CONG.
REC. 1071–89, 77th Cong. 1st Sess.,
Feb. 17 1941; and 86 CONG. REC.
4373, 76th Cong. 3d Sess., Apr. 11,
1940.

See also 6 Cannon’s Precedents
§§ 51, 52.

5. Act of Nov. 15, 1941, 55 Stat. 761,
codified as 2 USC § 2a. For detailed
discussion of the mechanics of the
method of equal proportions, see § 1,
supra (summary).

In 1929, Congress provided that in
submitting the results of the decen-
nial census to Congress, the Presi-
dent should direct to be ascertained
the number of Representatives to
which each state would be entitled
under both the method of major frac-
tions and the method of equal pro-
portions. Act of June 18, 1929, Ch.
28, § 22, 46 Stat. 26.

6. 2 USCA § 2a(b).

After lengthy discussion, Speak-
er Nicholas Longworth, of Ohio,
stated that in his opinion the
prior precedents, according con-
stitutional privilege to reappor-
tionment legislation, should be
overruled. He declined to rule on
the question, however, stating
that the question should be sub-
mitted to the House. The House
then voted that the consideration
of the bill called up by Mr.
Barbour’s motion was not in order
as a question of constitutional
privilege.

§ 2.5 Bills pertaining to the ap-
portionment of seats to the
several states have been con-
sidered in the Committee of
the Whole.(4)

Method of ‘‘Equal Proportions’’

§ 2.6 In 1941, Congress deter-
mined that seats for Rep-
resentatives should there-
after be allotted to the states
under the method of ‘‘equal
proportions.’’
Following the census of 1940,

Congress determined, based on re-
ports of the House Census Com-
mittee incorporating recommenda-
tions of prominent scientists, that
seats for Representatives should
thereafter be allotted to the states
under the method of equal propor-
tions.(5) If Congress passes no re-
apportionment legislation fol-
lowing a census, the equal propor-
tion method is automatically used
and the Clerk notifies the state of
the number of seats to which it is
entitled in the House.(6)
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For House debate on H.R. 2665, on
Feb. 17 and 18, 1941, to adopt the
method of equal proportions for ap-
portionment of Members to the
states, see 87 CONG. REC. 1071–89,
1123–30, 77th Cong. 1st Sess. The
method of equal proportions had
been preferred by the National Acad-
emy of Sciences (at p. 1072), and ex-
tensive hearings were held by the
Committee on the Census in 1940 on
comparison between the various
mathematical methods of reappor-
tionment and the degree to which
they produced equal representation
in the House of Representatives.

By adoption of the equal propor-
tions method retroactive to the 1940
census, the apportionment in 1941
caused the State of Arkansas to lose
one seat and the State of Michigan
to gain one seat.

7. 86 CONG. REC. 4373, 76th Cong. 3d
Sess. The bill was passed and be-
came law (act of Apr. 25, 1940, Ch.
152, § § 1, 2, 54 Stat. 162); see 2
USC § 2a, as amended.

8. The 14th amendment, § 2, provides
that where the right to vote is de-
nied by a state, the basis of rep-
resentation in the state shall be re-
duced in the proportion which the
number of male citizens denied the
vote shall bear to the whole number
of such citizens in the state.

Reduction of Representation
for Denial of Voting Rights

§ 2.7 To a bill dealing with the
date for the periodic appor-
tionment of Representatives
in Congress, an amendment
providing that, in submitting
the statement to Congress
and making the apportion-
ment, the reduction provided
in section 2 of the 14th
Amendment to the Constitu-
tion shall be made, was held
not germane.
On Apr. 11, 1940, the House

was considering, in the Committee
of the Whole, S. 2505 to amend
the 1929 apportionment bill in

order to change the date of subse-
quent apportionments. The
change in date was considered
necessary in light of the 20th
amendment to the Constitution,
which had changed the convening
date of Congress and the Presi-
dential inauguration day.(7)

Mr. John C. Schafer, of Wis-
consin, offered an amendment di-
recting that in submitting the cen-
sus to Congress, the President re-
duce the basis of representation
for states where required by the
14th amendment of the U.S. Con-
stitution.(8)

Chairman Marvin Jones, of
Texas, ruled that the amendment
was not germane to the pending
bill, since the bill dealt only with
the mechanics of the apportion-
ment and not with the census
itself. He cited a past precedent
where a similar amendment, pro-
viding for a proportionate reduc-
tion in the number of Representa-
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9. See also 8 Cannon’s Precedents
§ 2996 for a ruling that, to a bill pro-
viding for reapportionment of Rep-
resentatives in Congress, an amend-
ment authorizing redistricting of
states in accord with such apportion-
ment was not germane.

10. 110 CONG. REC. 1899, 88th Cong. 2d
Sess.

11. For unsuccessful proposals to create
a joint congressional committee to
implement the 14th amendment of
the U.S. Constitution by providing
for reduction in representation for
denial of voting rights, see S. 2709,
85th Cong. 1st Sess. (1957) and S.
1084, 86th Cong. 1st Sess. (1959).

12. See 2, supra.
13. See § 1, sup a, for a discussion of the

delineations of power between Con-

tives allotted to a state pursuant
to the 14th amendment, was held
not germane to reapportionment
legislation.(9)

§ 2.8 To a civil rights bill, an
amendment establishing a
‘‘Commission on Voting’’ to
report the number of citizens
in each state denied the right
to vote and to calculate a
new apportionment of Rep-
resentatives on the basis of
such findings, was ruled out
as not germane.
On Feb. 4, 1964, while the

House was considering title I of
the Civil Rights Bill of 1963, an
amendment was offered to estab-
lish a Commission on Voting to
report the number of citizens in
each state denied the right to vote
and to calculate a new apportion-
ment of Representatives on the
basis of such findings.(10)

Chairman Eugene J. Keogh, of
New York, ruled that the amend-
ment was not germane, citing the
precedent of July 19, 1956, where-
in Chairman Aime J. Forand, of

Rhode Island, held not germane a
similar amendment to a similar
bill.(11)

§ 3. Districting Require-
ments; Duty of States

After Congress has allocated a
certain number of Representatives
to a state following a census,(12)

some method must be appointed
by the state legislature for the
election of such Representatives.
The power of a state legislature
under article I, section 4 of the
U.S. Constitution, to divide the
state into districts to elect and to
be represented by Members of the
House is unquestioned, although
the way in which the state dis-
tricts itself may be directed by
federal statute or by court order.
A state must redistrict itself to re-
flect changes in its allocated rep-
resentation in the House as well
as population shifts indicated by
the census.(13)



849

ELECTIONS AND ELECTION CAMPAIGNS Ch. 8 § 3

gress, the states, and the courts over
the census, apportionment, and con-
gressional districting.

See also, Schmeckebier, Congres-
sional Apportionment (Washington,
1941); Celler, Congressional Appor-
tionment—Past, Present and Future,
17 Law and Contem. Prob. 286
(1952); Hearings on Congressional
Districting (H.R. 8953 and related
proposals), subcommittee No. 5,
House Committee on the Judiciary,
92d Cong. 1st Sess.

14. Act of June 25, 1842, 5 Stat. 491.
15. Act of May 23, 1850, 9 Stat. 428.
16. Act of July 14, 1862, 12 Stat. 572.
17. Act of Feb. 2, 1872, 17 Stat. 28.
18. Act of Jan. 16, 1901, 31 Stat. 733.

19. Act of Aug. 8, 1911, 37 Stat. 13.
20. 1 Hinds’ Precedents §§ 310, 313; 6

Cannon’s Precedents § 43.
1. See the following language in Oregon

v Mitchell, 400 U.S. 112, 121 (1970):
‘‘And in Colgrove v. Green, 328 U.S.
549 (1946), no Justice of this court
doubted Congress’ power [under arti-
cle I, § 4] to rearrange the congres-
sional districts according to popu-
lation; the fight in that case revolved
about the judicial power to compel
redistricting.’’

2. Act of June 18, 1929, 46 Stat. 26.
3. Wood v Broom, 287 U.S. 1 (1932).

See also Exon v Tiemann, 279 F
Supp 603 (D. Neb. 1967).

The first attempt by Congress
to exercise its constitutional
power over state districting under
article I, section 4, providing for
preemption of state law by federal
law over election procedure, was
undertaken in 1842, when Con-
gress provided that states with
more than one Representative
should establish single-member
districts of contiguous territory.(14)

The single-member districting re-
quirement was eliminated in
1850 (15) but reinstated in 1862.(16)

In 1872, Congress added a re-
quirement that districts be as
equal in population as prac-
ticable (17) and in 1901 a require-
ment was added that districts be
compact as well as contiguous.(18)

The three requirements—of sin-
gle-member districts, of con-

tiguity, and of compactness—were
consolidated in the Reapportion-
ment Act of 1911.(19)

Between 1842 and 1911 Con-
gress did not enforce the statutory
provisions mandating state dis-
tricting requirements for congres-
sional elections. In 1842, 1901,
and 1910,(20) the House rejected
challenges to rights to seats based
on state noncompliance with the
federal districting standards.
There was, in addition, some
question as to the power of the
courts to enforce the requirements
for congressional districts.(1)

When the Apportionment Act of
1929,(2) establishing a permanent
procedure for apportionment of
seats in the House, was enacted,
none of the prior districting re-
quirements were included therein.
Following that legislative action,
the Supreme Court in a 1932 case
ruled the federal districting stand-
ards no longer operative.(3)
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4. Colgrove v Green, 328 U.S. 549
(1946).

5. Id. at p. 554.
6. 376 U.S. 1 (1964). See also the com-

panion case, Wright v Rockefeller,
376 U.S. 52 (1964) (failure to show
racially discriminatory districting in
New York).

7. 328 U.S. 549 (1946).

8. 369 U.S. 186 (1962).
9. 376 U.S. 1 at pp. 7, 8 (1964).

10. The court drew on the Constitutional
and Ratifying Conventions to dem-
onstrate that the purpose of the
‘‘Great Compromise’’ was to afford
equal representation for equal num-
bers of people in the House of Rep-
resentatives. Id. at pp. 13, 18.

By 1968, the majority of congres-
sional district lines had been
redrawn, with only nine states hav-
ing a population deviation in excess
of 10 percent from the state average,
and 24 states having no deviation as
large as five percent. McKay, Re-
apportionment: Success Story of the
Warren Court, 67 Mich. L. Rev. 223,
229 (1968).

In 1946, when Illinois voters
sued in federal court to enjoin the
holding of a forthcoming congres-
sional election, claiming constitu-
tional and statutory violations of
districting requirements, the Su-
preme Court affirmed the dis-
missal of the case because the
statutory requirements had been
superceded by the 1929 Reappor-
tionment Act, and because the
issue presented a nonjusticiable
political question.(4) The Court
pointed to article I, section 4 of
the Constitution as conferring
‘‘upon Congress exclusive author-
ity to secure fair representation
by the states in the popular
House’’ and stated that if Con-
gress failed in that respect, ‘‘the
remedy ultimately lies with the
people.’’ (5)

In 1964, the Supreme Court in-
validated for the first time, in
Wesberry v Sanders, a Georgia
congressional districting statute
which accorded some districts
more than twice the population of
others.(6) The political-question
doctrine of Colgrove v Green (7)

was overruled in reliance on the
state apportionment case of Baker
v Carr.(8) The Court held in
Wesberry that the command of ar-
ticle I, section 2 of the Constitu-
tion that Representatives be cho-
sen by the people of the several
states means that as nearly as
practicable one man’s vote in a
congressional election is to be
worth as much as another’s.(9) The
Court did not establish specific re-
quirements for congressional dis-
tricts, stating that although it
may not be possible to draw them
with a mathematical precision,
equal representation for equal
numbers of people was the funda-
mental goal of redistricting.(10)

The Supreme Court decision in
Wesberry impelled Congress to act
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11. See § 3.3, infra.
The single-member district re-

quirement of 2 USC § 2c removed the
prior command of 2 USC § 2a(c) that
elections be held at-large upon legis-
lative failure to redistrict. Preisler v
Secretary of State, 279 F Supp 952
(W.D. Mo. 1967), aff’d, 394 U.S. 526
(1969), rehearing denied, 395 U.S.
917 (1970).

12. See § 3.3, infra. For other attempts
to enact federal districting stand-
ards, and the procedure by which
their consideration was governed,
see §§ 3.43.7 infra.

13. Kirkpatrick v Preisler, 394 U.S. 526
(1969). See also the companion case,
Wells v Rockefeller, 394 U.S. 542

(1969) (state must demonstrate good
faith effort to achieve precise mathe-
matical equality among congres-
sional districts).

14. Kirkpatrick v Preisler, 394 U.S. 526
(1969).

15. Id. See also Lucas v Rhodes, 389
U.S. 212 (1967) (per curiam), where
the court affirmed the finding of un-
constitutionality applied to congres-
sional redistricting in Ohio where
unofficial but incomplete post-census
population figures were taken into
account.

16. Wells v Rockefeller, 394 U.S. 542
(1969) (New York State).

17. Dinis v Volpe, 264 F Supp 425 (D.
Mass. 1967), aff’d, 389 U.S. 570
(1968) (per curiam).

upon federal redistricting require-
ments, and in 1967 a bill was en-
acted into law requiring that dis-
tricts be limited to a single mem-
ber.(11) No other congressional re-
quirements were established, al-
though attempts were made to
legislate allowable percentage
variances of congressional dis-
tricts.(12)

In 1969, the Supreme Court re-
enforced the Wesberry opinion by
invalidating congressional redis-
tricting in Missouri, where dis-
tricts were several percentage
points above or below the mathe-
matical ideal. The Court would
allow only ‘‘the limited population
variances which are unavoidable
despite a good faith effort to
achieve absolute equality, or for
which Justification is shown’’ (13)

and stated that economic, social,
or political factors do not suffice
for justification of variances.(14)

The Court added that districting
could be based on eligible voter
population rather than total popu-
lation, if accurately and com-
pletely computed, and that popu-
lation shifts over a 10-year period
could be anticipated in redis-
tricting but findings as to such
shifts must be thoroughly docu-
mented and systematically ap-
plied statewide.(15) In other deci-
sions on congressional redis-
tricting the Supreme Court has
required a state showing of good
faith effort to achieve precise
mathematical equality among all
districts,(16) and has applied a test
of practicability, under the par-
ticular circumstances of the state
involved, in drawing districts.(17)
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18. Wesberry v Sanders, 376 U.S. 1
(1964).

19. Dinis v Volpe, 389 U.S. 570 (1968)
(per curiam).

20. See the dissenting opinion of Justice
Harlan in Rockefeller v Wells, 389
U.S. 421 (1967) (per curiam), stating
that the Court had left the lower
courts and Congress without guid-
ance for congressional redistricting.
See also his dissenting opinions on
the same subject in Grills v
Branigin, 390 U.S. 932 (1968) (stay
denied) and Lucas v Rhodes, 389
U.S. 212 (1967) (per curiam).

1. See Guide to Congress, pp. 502, 503,
505, 506, Congressional Quarterly
Inc. (Washington 1971).

Districting requirements for spe-
cial election to fill vacancy, § 9,
infra.

2. Wells v Rockefeller, 376 U.S. 52
(1964). The Court has more point-
edly addressed gerrymandering in
districting for state and local elective
officials. See, for example, Gomillion
v Lightfoot, 364 U.S. 339 (1960).

See also Edwards, The Gerry-
mander and ‘‘One Man, One Vote,’’
46 N.Y.U.L. Rev. 879 (1971).

3. See Smiley v Holm, 285 U.S. 355
(1932); Koenig v Flynn, 285 U.S. 375
(1932); Carroll v Becker, 285 U.S.
380 (1932).

In Grills v Branigin, 284 F Supp
176 (D. Ind. 1968), aff’d, 391 U.S.
364 (1969), a federal court held that
only the state general assembly had
the power to create congressional
districts, an elections board lacking
legislative power under the state and
federal constitutions.

The allowable population vari-
ance in percentage points for any
district from the state average re-
mains undefined. However, it has
been held that a state plan pro-
viding for some districts with
twice the population of others in
the same state,(18) or which vary
25 percent from the state popu-
lation norm,(19) is unconstitu-
tional. A variance of 10 percent to
15 percent has been both accepted
and rejected by the Court.(20)

On the subject of ‘‘gerry-
mandering,’’ or the drawing of
congressional district lines with
the motivation or affect of bene-
fiting an incumbent, political
party or racial group,(1) the Su-
preme Court has stated that citi-

zens challenging a congressional
redistricting act on the grounds of
racial discrimination must show
either racial motivation or actual
districting along racial lines.(2)

Some disputes have arisen con-
cerning the validity under state
law of redistricting action taken
by the states. Following the 1930
census, a series of cases arose in
which the right of the Governor to
veto a reapportionment bill was
questioned. The U.S. Supreme
Court ruled that the state func-
tion to redistrict itself for congres-
sional elections was legislative in
character and therefore subject to
gubernatorial veto under the same
terms as other state legislation.(3)
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4. 98 CONG. REC. 114, 82d Cong. 1st
Sess.

5. Legislation in response to the Presi-
dent’s message was introduced by
Emanuel Celler, of New York, Chair-
man of the Committee on the Judici-
ary, in the 82d and subsequent Con-
gresses but was not acted upon. See,
e.g., H.R. 2648, 82d Cong. 1st Sess.
(1951); H.R. 6156, 82d Cong. 2d
Sess. (1952); H.R. 6428, 83d Cong.

1st Sess. (1953); H.R. 8239, 84th
Cong. 2d Sess. (1956).

6. See Wesberry v Sanders, 376 U.S. 1
(1964).

7. Rule XI clause 13(b), House Rules
and Manual § 707 (1973).

8. H. REPT. NO. 191, Committee on the
Judiciary, 90th Cong. 1st Sess.
(1967); H. REPT. NO. 486, Committee
on the Judiciary, 92d Cong. 1st Sess.
(1971); H. REPT. NO. 140, Committee
on the Judiciary, 89th Cong. 1st
Sess. (1965). Justice Harlan, in his
dissenting opinion in Rockefeller v
Wells, 389 U.S. 421 (1967) (per cu-
riam), cited the latter report for the
proposition that the Court had left
both the lower courts and Congress
without guidance in drawing con-
gressional district lines.

Congressional Standards for
Districting

§ 3.1 In transmitting the 1950
census results to Congress,
the President recommended
the adoption by Congress of
federal standards for con-
gressional districting.
On Jan. 9, 1951, the President

transmitted pursuant to statute
the results of the 1950 census to
Congress.(4) Within his message
on the census he included an ap-
praisal of the wide discrepancies
in congressional districting among
the states and recommended that
Congress re-establish former stat-
utory requirements of compact,
contiguous single-member dis-
tricts with as nearly as prac-
ticable an equal number of inhab-
itants. The message also sup-
ported Congress’ power, under ar-
ticle I, section 4 of the Constitu-
tion, to establish congressional
districting requirements and to
compel compliance therewith.(5)

§ 3.2 The Committee on the Ju-
diciary has recommended in
reports on districting legisla-
tion that Congress establish
specific guidelines in the ab-
sence of judicial standards.
On several occasions since the

Supreme Court’s entry into the
field of congressional districting,(6)

the Committee on the Judiciary,
which has jurisdiction over con-
gressional districting,(7) has sub-
mitted reports on proposals to es-
tablish standards for congres-
sional districting by the states. On
those occasions, the committee
has recommended that such
guidelines be adopted due to the
failure of the judiciary to pre-
scribe definite standards.(8)
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9. Congress has affirmed that it has
the constitutional power to establish
congressional districting require-
ments. See 111 CONG. REC. 5080,
89th Cong. 1st Sess., Mar. 16, 1965;
113 CONG. REC. 11064–71, 90th
Cong. 1st Sess., Apr. 27, 1967.

Prior to 1929, Congress required
that the states district themselves so
as to produce compact, contiguous,
and single-member congressional
districts. See the act of Aug. 8, 1911,
Ch. 5, § 30, 37 Stat. 14. That act,
which was formerly codified as 2
USC § 3, expired by its own limita-
tion upon the enactment of the Re-
apportionment Act of June 18, 1929,
Ch. 28, 46 Stat. 21, as amended, 2
USC § 2a. See Wood v Broom, 287
U.S. 1 (1932), where the Supreme
Court held that the 1911 act had be-
come inoperative upon the enact-
ment of the 1929 act.

10. Pub. L. No. 90–196, 81 Stat. 581,
Dec. 14, 1967 (2 USC § 2c).

Districting legislation in the 90th
Congress as originally proposed by
the House Committee on the Judici-

ary and as passed by the House pro-
vided not only for single-member dis-
tricts but also for compactness and
contiguity, and fixed a maximum
percentage variance among districts.
113 CONG. REC. 11089, 90th Cong.
1st Sess., Apr. 27, 1967. The Senate
desired a smaller and more imme-
diate percentage variance, and never
reached agreement with the House
on the bill. 113 CONG. REC. 31712,
90th Cong. 1st Sess., Nov. 8, 1967.

11. See, for example, the legislative his-
tory of H.R. 5505, 89th Cong. 1st
Sess. (1965), and H.R. 8953 and
10645, 92d Cong. 1st Sess. (1971);
see also the announcement of the
Chairman of the Committee on the
Judiciary describing committee ac-
tion taken on a redistricting bill, 117
CONG. REC. 28945, 28946, 92d Cong.
1st Sess., Aug. 2, 1971, and the com-
mittee’s report, H. REPT. NO. 92–
486, 92d Cong. 1st Sess. (1971).

12. 113 CONG. REC. 11071, 90th Cong
1st Sess., Apr. 27, 1967; 111 CONG.
REC. 5084, 89th Cong. 1st Sess.,
Mar. 16, 1965.

§ 3.3 Except to require single-
member congressional dis-
tricts, Congress has declined
since 1929 to set standards
for congressional districting
by the states.(9)

In 1967, Congress required that
all states establish a number of
districts equal to the number of
Representatives to which each
such state is so entitled, with one
Representative to be elected from
each such district.(10)

The Congress has declined to
set any other standards as to con-
gressional redistricting by the
states.(11)

Consideration of Districting
Legislation

§ 3.4 Legislation regulating
congressional redistricting
has been considered in the
Committee of the Whole.(12)

§ 3.5 Legislative proposals set-
ting standards for congres-
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13. 111 CONG. REC. 5080, 89th Cong. 1st
Sess.

14. Id. at p. 5084.
15. 113 CONG. REC. 11071, 90th Cong.

1st Sess.
16. Id. at pp. 11064, 11065.

17. Id. at pp. 11069, 11070.
18. An amendment providing for the re-

districting of states has also been
held not germane to a bill dealing
with reapportionment. 71 CONG.
REC. 2364, 2444, 2445, 71st Cong.
1st Sess., June 6, 1929.

19. 115 CONG. REC. 25966, 91st Cong.
1st Sess. (H.J. Res. 681).

sional districting have been
considered by the House pur-
suant to a special rule or
order limiting amendment of
the proposal.
On Mar. 16, 1965, Howard W.

Smith, of Virginia, Chairman of
the Committee on Rules, offered
House Resolution 272, providing
that H.R. 5505, on federal stand-
ards for congressional districting,
be considered under limited power
to amend.(13) After some debate, a
‘‘modified closed rule’’ was adopt-
ed by the House.(14)

On Apr. 27, 1967, the House
adopted House Resolution 442,
providing for a ‘‘closed’’ rule on
H.R. 2508, requiring the estab-
lishment of congressional districts
of contiguous and compact terri-
tory, and for other purposes.(15)

Mr. B.F. Sisk, of California, a
member of the Committee on
Rules, explained that the closed
rule was proposed because of the
complicated provisions of the leg-
islation and because of the ur-
gency of passage, although closed
rules were not normally consid-
ered for such legislation.(16) Oppo-
sition to the closed rule was

voiced by Mr. John Conyers, Jr.,
of Michigan, and Mr. Richard L.
Ottinger, of New York, because of
the serious constitutional and po-
litical issues raised by the bill.(17)

§ 3.6 To a joint resolution pro-
posing a constitutional
amendment relating to the
election of the President and
Vice President by popular
vote rather than through the
electoral college process, an
amendment pertaining to
standards for congressional
districting was ruled not ger-
mane.(18)

On Sept. 18, 1969, the House
was considering in the Committee
of the Whole a joint resolution
proposing an amendment to the
Constitution providing for a pop-
ular vote rather than an electoral
vote for the offices of President
and Vice President.(19)

An amendment was offered by
Mr. Thaddeus J. Dulski, of New
York, requiring that the states es-
tablish compact and contiguous
single-member districts for con-
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20. Id. at pp. 25983, 25984.
1. 94 CONG. REC. 4902, 80th Cong. 2d

Sess.
See also Ch. 9, infra, for election

contests generally.

2. See the elections committee report in
the case, H. REPT. NO. 1823, 80th
Cong. 2d Sess. (1948). The Supreme
Court later invalidated the use of the
‘‘county unit’’ system. Gray v Sand-
ers, 372 U.S. 368 (1963).

3. For discussion of state responsibility
for congressional districting, see §§ 1,
3, supra.

4. For past and present congressional
districting requirements, see § 3,
supra.

gressional elections. Chairman
Wilbur D. Mills, of Arkansas,
ruled that the amendment was
not germane to the joint resolu-
tion, since nothing in the resolu-
tion pertained to the apportion-
ment or election of Representa-
tives.(20)

Unequal Representation in
Primary

§ 3.7 The House refused to
overturn an election in a
state with a ‘‘county unit’’
primary election system,
where less populous counties
were entitled to a dispropor-
tionately large electoral vote
for nominees.
On Apr. 27, 1948, the House

adopted without debate House
Resolution 553, dismissing the
Georgia election contest of Lowe v
Davis.(1)

Parliamentarian’s Note: The
House in this case refused to in-
validate the Georgia ‘‘county unit’’
system for primaries, requiring
use of county electoral votes rath-
er than popular votes for choosing
nominees. Under the system each
candidate was required to receive

a majority of county unit votes for
nomination, and unit votes were
allotted in favor of less populous
counties rather than strictly by
population.(2)

§ 4. Failure of States to
Redistrict

Congressional redistricting is a
legislative function for the several
states.(3) The failure of a state in
this regard may arise either
through neglect to pass any new
districting legislation after re-
allocation of House seats or popu-
lation changes reflected in the
census, or through enactment of
legislation which does not satisfy
the requirements of the Constitu-
tion, federal statutes, or state
law.(4)

Where a state’s districting plan
is defective, the remedy lies either
with Congress or with the courts.
Since Congress not only has the
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5. See U.S. Const. art. I, § 4, clause 1.
For the relationship of that clause to
federal districting standards, see § 3,
supra.

6. U.S. Const. art. I, § 5, clause 1.
7. However, a court finding that a par-

ticular state districting plan is in-
valid does not cast doubt upon the
validity of elections in which Con-
gressmen then serving have been
elected, or upon their right to serve
out terms for which elected. Grills v
Branigin, 284 F Supp 176 (S.D. Ind.
1968), aff’d, 391 U.S. 364 (1969).

8. ‘‘And in Colgrove v. Green, 328 U.S.
549 (1946), no Justice of this court
doubted Congress’ power [under U.S.
Const. art. I, § 4] to rearrange the
congressional districts according to
population. . . .’’ Oregon v Mitchell,
400 U.S. 112, 121 (1970).

9. See 1 Hinds’ Precedents §§ 310, 313;
6 Cannon’s Precedents § 43.

10. See Hearings on Congressional Dis-
tricting (H.R. 8953 and related pro-
posals), subcommittee No. 5, House
Committee on the Judiciary, 92d
Cong. 1st Sess., pp. 141–160.

Judicial intervention in the area of
districting was forecast: ‘‘[T]hat the
Constitution casts the right to equal
representation in the House in terms
of affirmative congressional power
should not preclude judicial enforce-
ment of the right in the absence of
legislation. Such judicial action is
commonplace in other areas.’’ Lewis,
Legislative Apportionment in the
Federal Courts, 71 Harv. L. Rev.
1057, 1074 (1958).

Although the courts may review
districting, they have no power over
the allocation of seats by Congress to
the states. See Saunders v Wilkins,
152 F2d 235 (4th Cir. 1945), cert. de-
nied, 328 U.S. 870, rehearing denied,
329 U.S. 825 (1946).

11. Maryland Citizens’ Committee for
Fair Congressional Districting v
Tawes, 253 F Supp 731 (D. Md.
1966), aff’d sub nom, Alton v Tawes,
384 U.S. 315 (1966).

power to enact federal standards
for congressional districts,(5) but
also is the sole judge of the elec-
tions and returns of its Mem-
bers,(6) the House has the power
to investigate the congressional
districting plan of any state and
to deny seats to Members from
states which have drawn defective
district lines or no district lines at
all.(7) There appears to be no
doubt that Congress has the
power to compel a state to redraw
its congressional district lines in
accordance with existing law.(8)

However, the House has declined
on at least three occasions to deny
seats to Members from states in
violation of federal districting
statutes.(9)

The federal courts and on some
occasions the state courts have
taken affirmative action to correct
a failure of a state to redistrict.(10)

In 1966, the U.S. Supreme Court
first allowed a federal district
court to itself draw congressional
district lines in a state where the
existing districting legislation was
unconstitutional.(11) On the sub-
ject of judicial interference with
the traditionally legislative func-
tion of congressional districting,
the Court has stated:

Legislative reapportionment is pri-
marily a matter for legislative deter-
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12. Dinis v Volpe, 264 F Supp 425 (D.
Mass. 1967), aff’d, 389 U.S. 570
(1968) (per curiam).

13. On Nov. 8, 1967, the Senate consid-
ered a conference report on H.R.
2508, to require the establishment of
compact and contiguous congres-
sional districts, and for other pur-
poses. A portion of the bill, as re-
ported from conference, provided
that no state could be required to re-
district prior to the 19th federal de-
cennial census unless the results of a
special federal census were available
for use therein. See 113 CONG. REC.
31708, 90th Cong. 1st Sess. The lan-
guage of the bill and its effect on the
power of the courts to compel con-
gressional districting by the states in
accordance with the ‘‘one man-one
vote’’ principle, was extensively de-
bated as to its clarity and constitu-
tionality. For challenges to the con-
stitutionality of the provision, see pp.
31696–31702. For remarks in sup-

port of its constitutionality, see pp.
31707, 31708. The Senate rejected
the conference report (at p. 31712).

14. Grills v Branigin, 284 F Supp 176
(S.D. Ind. 1968), aff’d, 391 U.S. 364
(1969).

15. See Toombs v Fortson, 241 F Supp
65 (N.D. Ga. 1965), aff’d, 384 U.S.
210 (1966) (per curiam); Butterworth
v Dempsey, 237 F Supp 302 (D.
Conn. 1965).

16. Skolonick v Illinois State Electoral
Board, 307 F Supp 698 (N.D. Ill,
1969). See also Legislature v Rei-
necke. 99 Cal. Rptr. 481, 492 P.2d
385 (1972).

17. See Legislature v Reinecke, 99 Cal.
Rptr. 481, 492 P.2d 385 (1972); Peo-
ple ex rel. Scott v Kerner, 33 Ill. 2d
460, 211 N.E.2d 736 (1965).

mination and consideration and judi-
cial relief becomes appropriate only
when the legislature fails to reappor-
tion according to Federal constitutional
requisites in timely fashion after hav-
ing had adequate opportunity to do
so.(12)

Congressional attempts to restrict
the power of the judiciary over
congressional districting have not
been successful.(13)

A federal court may retain juris-
diction of districting matters
pending appropriate action by the
state legislature.(14) A federal
court may postpone election proc-
esses to provide more time for re-
districting,(15) but has allowed
elections to be held under invalid
districting where there was no
other alternative.(16)

On several occasions, state
courts have ordered congressional
districting plans into effect.(17)
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18. U.S. Const. art. I, § 4, clause 1. See
generally House Rules and Manual
§§ 42–44 (1973).

19. See the Federalist No. 59 (Ham-
ilton): ‘‘It will not be alleged that an
election law could have been framed
and inserted in the Constitution
which would have been always appli-
cable to every probable change in the
situation of the country; and it will
therefore not be denied that a discre-
tionary power over elections ought to
exist somewhere. It will, I presume,
be as readily conceded that there

were only three ways in which this
power could have been reasonably
modified and disposed: that it must
either have been lodged wholly in
the national legislature, or wholly in
the state legislatures, or primarily in
the latter and ultimately in the
former. The last mode has, with rea-
son, been preferred by the conven-
tion. They have submitted the regu-
lation of elections for the federal gov-
ernment, in the first instance, to the
local administrations, which in ordi-
nary cases and when no improper
views prevail, may be both more con-
venient and more satisfactory; but
they have reserved to the national
authority a right to interpose when-
ever extraordinary circumstances
might render that interposition nec-
essary to its safety.’’

20. Congress has acted to unify the time
of congressional elections, 2 USC
§§ 1, 7, and the manner of balloting,
2 USC § 9.

For the general relationship of
state power to congressional power
over elections, see Ex parte Siebold,
100 U.S. 383 (1880).

B. TIME, PLACE, AND REGULATION OF ELECTIONS

§ 5. In General; Federal
and State Power

The U.S. Constitution delin-
eates the respective areas of state
and federal regulatory power over
congressional elections in the fol-
lowing language:

The Times, Places and Manner of
holding Elections for Senators and
Representatives, shall be prescribed in
each State by the Legislature thereof;
but the Congress may at any time by
Law make or alter such Regulations,
except as to the places of chusing Sen-
ators.(18)

This provision of the Constitu-
tion was adopted in order to fur-
nish a flexible scheme of regu-
latory authority over congres-
sional elections, to depend upon
harmony and comity between the
individual states and the Con-
gress.(19) The discretionary power

vested in Congress to supersede
election regulations made by the
states has only been exercised
where necessity required it to pro-
tect constitutional rights or to
remedy substantial inconsist-
encies among congressional elec-
tions in the several states.(20)

Although Congress has the ab-
solute power, as affirmed by nu-
merous decisions of the Supreme
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1. ‘‘It cannot be doubted that these
comprehensive words [art. I, § 4] em-
brace authority to provide a complete
code for congressional elections, not
only as to times and places, but in
relation to notices, registration, su-
pervision of voting, protection of vot-
ers, prevention of fraud and corrupt
practices, counting of votes, duties of
inspectors and candidates, and mak-
ing a publication of election returns;
in short, to enact numerous require-
ments as to procedure and safe-
guards which experience shows are
necessary in order to enforce the fun-
damental right involved.’’ Smiley v
Holme, 825 U.S. 355, 366 (1932).

Congress as judge of Members’
qualifications, Ch. 7, supra.

2. See § 6, infra. Congress has also leg-
islated extensively in the field of
campaign practices (see §§ 10 et seq.,
infra).

3. See § 7, infra.

4. See § 8, infra.
5. See §§ 7, 8, infra.
6. U.S. Const. art. I, § 2, clause 1. See

generally House Rules and Manual
§§ 7, 8 (1973).

7. See generally § 6, infra.

Court, to fashion a complete code
for congressional elections,(1) con-
gressional regulation has been di-
rected largely towards the failure
of the states to ensure the regu-
larity of elections under their own
state laws and to the failure of
the states to adequately protect
the voting rights of all citizens en-
titled to vote.(2) The actual mecha-
nism of holding congressional elec-
tions is traditionally left by Con-
gress to the province of the states.
In judging the elections and re-
turns of its Members, the House
has usually deferred to state law
on the procedure of elections,(3) on

recount remedies and the validity
of ballots,(4) and on the functions
of state election officials.(5)

The Constitution not only
grants the states power over elec-
tion procedure, but also delegates
to them the power to prescribe the
qualifications for voters, who must
possess those qualifications req-
uisite to vote for the most numer-
ous branch of the state legisla-
ture.(6) However, variances among
the states in regard to the quali-
fications of electors have been
greatly diminished through con-
stitutional amendment, through
judicial decisions, and through
federal legislation.(7) The fran-
chise has been extended to all citi-
zens, male or female, regardless of
color, race, creed, or wealth, who
are at least 18 years of age. The
right to vote in primaries which
are an integral part of the election
process, to register as voters, and
to vote without discrimination, in-
timidation or threats, have been
ensured by civil rights legislation
spanning from 1870 to the
present. The courts have taken an
active role in voiding state stat-
utes and practices which deny the
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8. See Lackey v United States, 107 F
114 (6th Cir. 1901), cert. denied, 181
U.S. 621; United States v Belvin, 46
F 381 (Cir. Ct. Va. 1891); Ex parte
Perkins, 29 F 900 (Cir. Ct. Ind.
1887).

9. Pub. L. No. 88–352, 78 Stat. 241
(1964); Pub. L. No. 89–110, 79 Stat.
437 (1965).

10. South Carolina v Katzenbach, 383
U.S. 301 (1966); Katzenbach v Mor-
gan, 384 U.S. 641 (1966).

11. U.S. Const. art. I, § 5, clause 1.
12. See Barry v United States ex rel.

Cunningham, 279 U.S. 597 (1929).

13. See §§ 5.4, 5.5, infra. See also Ch. 9,
infra.

14. See § 14, infra, for committee inves-
tigations of elections, and Ch. 15,
infra, for the investigative power of
the House in general.

15. For Delegates and the Resident
Commissioner, see Ch. 7, supra.

16. See § 5.5, infra.
Contested election statutes, proce-

dures and cases, see Ch. 9, infra.

right to vote or prescribe unrea-
sonable and discriminatory quali-
fications. Thus, although earlier
judicial decisions suggested that
Congress had no right to interfere
with state regulation of state elec-
tions,(8) Congress in the Voting
Rights Acts of 1964 and 1965 en-
acted regulations applicable to
elections for both state and fed-
eral officials.(9) The Supreme
Court later upheld Congress’
power under the 14th and 15th
amendments to the Constitution
to act to protect voters from state
interference in state elections.(10)

The ultimate validity of elec-
tions rests on determinations by
the House and Senate as final
judges of the elections and returns
of their respective Members,(11)

and the temporary denial of a
state to a seat in the House or
Senate is a necessary consequence
of Congress’ power to judge such
elections.(12) The House and the

Senate construe the effect of state
and federal legislation on elections
both through the election contest
process (13) and through inde-
pendent investigations of the reg-
ularity and propriety of individual
congressional elections.(14)

Although there is no constitu-
tional provision for representation
in the national legislature by ter-
ritories of the United States or by
the seat of government, Congress
has by statute extended nonvoting
representation in the House to
those entities.(15) Where popular
elections are held in territories or
in the seat of government, limited
power is delegated by Congress to
the governing bodies thereof to
regulate the conduct of such elec-
tions. Election contests chal-
lenging the regularity of elections
or of results may be instituted in
regard to territorial elections as
well as to congressional elections
within the states.(16)

�

Jurisdiction of States

§ 5.1 The Senate delayed judg-
ing an election pending a de-
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17. 117 CONG. REC. 6, 92d Cong. 1st
Sess.

18. Roudebush v Hartke, 405 U.S. 15
(1972). The Supreme Court cited the

action of the Senate in seating Sen-
ator Hartke, without prejudice to the
outcome of the court case, as a basis
for declaring the controversy not
moot.

Generally, where state law pro-
vides a remedy for maladministra-
tion of an election, the state may re-
tain jurisdiction over election results
until the remedial process has been
completed, although the House or
Senate may make its own inde-
pendent judgment (see for example
§§ 8.1–8.4, infra, and the cases cited
therein). For an occasion where a
state court ruled to the contrary, see
§ 5.2, infra.

19. 116 CONG. REC. 33320, 91st Cong. 2d
Sess.

termination by the U.S. Su-
preme Court that a state
could order an election re-
count without violating the
Senate’s sole authority as the
judge of the elections and re-
turns of its Members.
On Jan. 21, 1971, the Senate or-

dered ‘‘that the oath may be ad-
ministered to Mr. Hartke, of Indi-
ana, without prejudice to the out-
come of an appeal pending in the
Supreme Court of the United
States, and without prejudice to
the outcome of any recount that
the Supreme Court might
order.’’ (17)

Parliamentarian’s Note: Senator
Vance Hartke was challenging the
request of his opposing candidate
that the state order a recount of
the votes cast. Senator Hartke
claimed that the recount was
barred by article I, section 5 of the
Constitution, delegating to the
Senate the sole power to judge the
elections and returns of its Mem-
bers. The Supreme Court later
held that the constitutional provi-
sion did not prohibit a state re-
count, it being mere speculation to
assume that such a procedure
would impair the Senate’s ability
to make an independent final
judgment.(18)

§ 5.2 A Member who had been
defeated in a primary elec-
tion inserted in the Record a
state court opinion that the
court lacked jurisdiction to
pass upon that Member’s al-
legations of election irreg-
ularities since the House had
exclusive jurisdiction to de-
cide such questions and to
declare the rightful nominee.
On Sept. 23, 1970,(19) Mr. Byron

G. Rogers, of Colorado, addressed
the House in order to insert in the
Record a recent opinion of the su-
preme court of Colorado, holding
that the court had no jurisdiction
to consider Mr. Rogers’ allegations
of election irregularities in a pri-
mary election where he had been
defeated, and that the House had
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20. The opinion inserted by Mr. Rogers
was later officially reported as Rog-
ers v Barnes, 172 Colo. 550, 474 P.2d
610 (1970). Compare Roudebush v
Hartke, 405 U.S. 15 (1972), cited at
§ 5.1, supra.

1. 103 CONG. REC. 9394, 9395, 85th
Cong. 1st Sess.

2. See 78 CONG. REC. 8921, 73d Cong.
2d Sess., May 25, 1934. For detailed
analysis, see § 7.1, infra, and the
precedents referred to therein.

3. Unlike the states, which have power
under U.S. Const. art. I, § 4, clause 1
to regulate elections by law, any
power of territories and of the seat of

exclusive jurisdiction to decide
such questions.

Parliamentarian’s Note: The
matter was later investigated by
the Committee on House Adminis-
tration, which did not report to
the House thereon. The latter
committee found that while there
were irregularities in the election,
there was no practical way of
ascertaining whether they would
have changed the result of the pri-
mary election.(20)

§ 5.3 To a bill vesting in fed-
eral courts jurisdiction over
certain voting rights actions,
amendments prohibiting pre-
emption of jurisdiction of the
state courts over elections in
general were held to be ger-
mane.
On June 17, 1957, the House

was considering H.R. 6127, a civil
rights measure. The bill provided
that jurisdiction should be vested
in federal district courts over cer-
tain civil actions for protection of
voting rights. An amendment was
offered to prohibit preemption of
jurisdiction of the state courts
over elections. Chairman Aime J.
Forand, of Rhode Island, held that

the amendment was germane,
since it was offered to sections of
the bill that have to do with vot-
ing, and therefore with elec-
tions.(1)

House Construction of State
Election Statutes

§ 5.4 In judging the elections
of its Members, the House
may construe the language of
the applicable state election
laws and determine the ef-
fect of any violations thereof
on such an election.(2)

§ 5.5 Where a territorial act
passed by Congress required
the Governor of the territory
to deliver the certificate of
election to the Delegate but
allowed the territorial legis-
lature power over election
laws, a statute of the terri-
tory requiring the secretary
thereof to declare and certify
election results was found
controlling in an election
contest.(3)
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government over elections must be
delegated by congressional enact-
ment.

4. 80 CONG. REC. 7765, 74th Cong. 2d
Sess. The House passed the resolu-
tion, without debate, on June 2,
1936, 80 CONG. REC. 8705, 74th
Cong. 2d Sess.

5. H. REPT. NO. 2736, Committee on
Elections No. 2, 74th Cong. 2d Sess.

6. 111 CONG. REC. 18–20, 89th Cong.
1st Sess.

7. 111 CONG. REC. 24291, 89th Cong.
1st Sess. For other materials on the
challenge, see pp. 18691 (July 29,

On May 21, 1936, the Com-
mittee on Elections No. 2 sub-
mitted House Resolution 521 in
the contested election case of
McCandless v King for the seat of
the Delegate from the territory of
Hawaii.(4) The proposed resolution
declared Mr. Samuel Wilder King
to be duly elected as Delegate.
The report analyzed the Hawaiian
Organic Act, passed by Congress,
to determine whether the contest
had been filed within the proper
time. The act required the terri-
torial Governor to deliver a certifi-
cate of election to the Delegate,
but also provided that the election
be conducted in conformity with
the general laws of the territory
and permitted its legislature to
amend the election laws.

The committee found that a law
of the Hawaiian territorial legisla-
ture which required the secretary
of the territory to declare and cer-
tify election results was control-
ling as to the question of whether
the contestant had filed notice of
contest within the time required
by law.(5)

State Action Denying Voting
Rights

§ 5.6 Where the right of an en-
tire state delegation to take
the oath was challenged by a
citizens group which claimed
systematic denial of voting
rights and which held citizen
elections, the House affirmed
the right of the original dele-
gation to the seats in ques-
tion.
On Jan. 4, 1965, objection was

made to the administration of the
oath to the entire delegation of
Members-elect from Mississippi.
The House then adopted a resolu-
tion (H. Res. 1) authorizing those
Members-elect to be sworn in.(6)

The challenge to the adminis-
tration of the oath to the Mem-
bers from Mississippi was based
on the constitutional argument
that systematic denial of Negro
voting rights throughout the state
invalidated the entire election.
The citizens group challenging the
election had held its own election
to choose five representatives.

A formal election contest was
instituted but was dismissed by
the House on Sept. 17, 1965.(7)
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1965), 22364 (Aug. 31, 1965), 24263–
92 (Sept. 17, 1965).

8. 94 CONG. REC. 4902, 80th Cong. 2d
Sess.

9. See the elections committee report in
the case, H. REPT. NO. 1823, 80th
Cong. 2d Sess. The Supreme Court
later invalidated the use of the
‘‘county unit’’ system. Gray v Sand-
ers, 372 U.S. 368 (1963).

10. U.S. Const. art. I, § 2, clause 1. See
also House Rules and Manual §§ 6, 7
(1973).

11. The 17th amendment altered the
Constitution in directing the election
of Senators by the people of the
state, rather than by the state legis-
latures.

12. See the 15th amendment (race, color,
previous condition of servitude); the
19th amendment (sex); the 24th
amendment (poll tax); the 26th
amendment (age).

13. For a summary of such legislation,
see Constitution of the United States

§ 5.7 The House refused to
overturn an election in a
state with a ‘‘county unit’’
primary election system,
under which less populous
counties were entitled to a
disproportionately larger
electoral vote than other
counties in the same state.

On Apr. 27, 1948, the House
adopted without debate House
Resolution 553, dismissing the
Georgia election contest of Lowe v
Davis.(8)

Parliamentarian’s Note: The
House thereby refused to invali-
date the Georgia ‘‘county unit’’
system for primaries, requiring
use of county electoral votes rath-
er than popular votes for choosing
nominees. Under that system each
candidate was required to receive
a majority of county unit votes for
nomination, and unit votes were
allotted to less populous counties
rather than strictly on the basis of
population.(9)

§ 6. Elector Qualifications;
Registration

The original Constitution and
Bill of Rights left the determina-
tion of qualifications required of
electors to vote for Members of
the House entirely up to the
states.(10) At the time of the adop-
tion of the Constitution, qualifica-
tions based on status, such as
property ownership, were a wide-
spread prerequisite to the exercise
of voting rights. Since that time,
the power of the states to pre-
scribe the qualifications of electors
for Representatives and for Sen-
ators (11) has been severely pro-
scribed by constitutional amend-
ments extending the franchise to
U.S. citizens without regard to
such matters as race, color, or
sex,(12) and by federal legislation
protecting the integrity of the con-
gressional electoral process.(13)
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of America: Analysis and Interpreta-
tion, S. Doc. No. 92–82, 108–111, 92d
Cong. 2d Sess. (comments to U.S.
Const. art. I, § 4, clause 1).

14. See United States v Louisiana, 225 F
Supp 353 (D. La. 1963), aff’d, 380
U.S. 145; Katzenbach v Original
Knights of Ku Klux Klan, 250 F
Supp 330 (D. La. 1965).

15. See, for example, 42 USC § 1971 (a)
(2), (e). See also South Carolina v
Katzenbach, 383 U.S. 301 (1966),
construing registration provisions of
the Voting Rights Act of 1965. For
early federal court approval of fed-
eral registrars, see In re Sundry
Citizens, 23 F Cas. 13 (Ohio 1878).

16. See §§ 6.1, 6.2, infra.

17. See Harman v Forssenius, 380 U.S.
528 (1965); Davis v Schnell, 81 F
Supp 872 (D. Ala. 1949), aff’d, 336
U.S. 933.

Although the Constitution itself
does not confer federal voting rights
on any person or class of persons,
Kuffman v Osser, 321 F Supp 327
(D. Pa. 1971), the electors do not owe
their right to vote to a state law pre-
scribing qualifications for the most
numerous branch of their own legis-
lature in any sense which makes the
exercise of the right depend exclu-
sively on the state law. Ex parte
Yarbrough, 110 U.S. 663 (1884);
United States v Mosley, 238 U.S. 883
(1915).

18. Lassiter v Northampton County
Board of Elections, 360 U.S. 45
(1959).

In relation to Presidential elec-
tions, Congress abolished state
durational residency requirements
and provided for absentee balloting.
See United States v Arizona, 400
U.S. 112 (1970).

The first step in the voting proc-
ess for electors is voting registra-
tion. Although registration is pri-
marily regulated by the states,
congressional authority to pre-
empt state regulation extends to
the registration process.(14) Civil
rights legislation enacted by Con-
gress has provided for federal reg-
istrars and other procedures to in-
sure that citizens qualified under
the Constitution are not denied
voting participation by rejection of
registration applications on an ar-
bitrary or discriminatory basis.(15)

In judging election contests, the
House or Senate may have occa-
sion to construe state laws regu-
lating registration and the effect
of violations thereof.(16)

The states may prescribe rea-
sonable qualifications for voting in

congressional elections as long as
the requirements do not con-
travene constitutional provisions
or conflict with preemptive federal
legislation enacted pursuant to
law.(17) Residency requirements,
absence of a previous criminal
record, and an objective require-
ment of good citizenship are ex-
amples of allowable voter quali-
fications.(18)

The first voter qualification
which was prohibited from consid-
eration by the states was race,
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19. The same test to determine discrimi-
nation or abridgement of right to
vote as applied in a general election
should be applied to a primary elec-
tion, and a resolution of a political
party limiting membership to white
citizens where membership in a po-
litical party was an essential quali-
fication was an unconstitutional pro-
vision. Smith v Allwright, 321 U.S.
649 (1944), rehearing denied, 322
U.S. 769. For Congress’ authority
over primaries, see § 7, infra.

20. See Wayne v Wilson, 307 U.S. 268
(1939).

1. See James v Bowman, 190 U.S. 127
(1903); United States v Reese, 92
U.S. 214 (1876); Larche v Hannah,
177 F Supp 816 (D. La. 1959), re-
versed on other grounds, 263 U.S.

420, rehearing denied, 364 U.S. 855;
South Carolina v Katzenbach, 383
U.S. 301 (1939).

2. Katzenbach v Morgan, 384 U.S. 641
(1966); Oregon v Mitchell, 400 U.S.
112 (1970).

3. See Ex parte Siebold, 100 U.S. 371
(1880); Ex parte Yarbrough, 110 U.S.
651 (1884); United States v Classic,
313 U.S. 299 (1941).

4. For early legislation, see Carr, Fed-
eral Protection of Civil Rights: Quest
for a Sword (Ithaca, 1947). Later
acts were the Civil Rights Act of
1957, Pub. L. No. 85–315, 71 Stat.
634; Voting Rights Act of 1960, Pub.
L. No. 86–449, 74 Stat. 86; Civil
Rights Act of 1964, Pub. L. No. 88–
352, 78 Stat. 241; Voting Rights Act
of 1965, Pub. L. No. 89–110, 79 Stat.
437; Civil Rights Act of 1968, Pub. L.
No. 90–284, 82 Stat. 73; Civil Rights
Act of 1970, Pub. L. No. 91–285, 84
Stat. 314.

color, or previous condition of ser-
vitude; the 15th amendment pro-
vided not only that the right of
citizens to vote should not be de-
nied on those grounds but also
granted Congress the power to en-
force the amendment by appro-
priate legislation. Race as a sub-
stantive qualification in elections
and primaries,(19) as well as proce-
dural requirements which effec-
tively handicap the exercise of the
franchise on account of race, were
barred.(20)

Under the 15th amendment,
Congress may legislate to protect
the suffrage in all elections, both
state and federal, against state in-
terference based on race, color, or
previous condition of servitude,(1)

and under the 14th amendment
Congress may act to prevent state
interference with any citizen’s vot-
ing rights.(2) Under article I, sec-
tion 4, clause 1 of the Constitu-
tion, Congress can legislate
against private as well as state in-
terference but only in relation to
federal elections.(3)

Congress has enacted a number
of statutes, dating from 1870 to
the present, providing a variety of
remedies against interference
with voting rights.(4) Some of
those statutes have provided for
federal officials to actively super-
vise congressional elections in the
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5. For permissible literacy require-
ments, see Lassiter v Northampton
County Board of Elections, 360 U.S.
45 (1959); Trudeau v Barnes, 65 F2d
563 (5th Cir. 1933), cert. denied, 290
U.S. 659.

6. For construction of federal legisla-
tion suspending literacy tests, see
Katzenbach v Morgan, 384 U.S. 641
(1966); South Carolina v Katzen-
bach, 383 U.S. 301 (1966); Gaston
County v United States, 395 U.S. 285
(1969). See also Davis v Schnell, 81
F Supp 872 (D. Ala. 1949), aff’d, 336
U.S. 933; Louisiana v United States,
380 U.S. 145 (1965).

A ‘‘grandfather clause’’ exemption
from an educational qualification
prescribed by a state constitution is
unconstitutional. Guinn v United
States, 238 U.S. 347 (1915); Myers v
Anderson, 238 U.S. 368 (1915).

7. See §§ 5.6, 5.7, supra.
8. See §§ 6.3, 6.5. infra.

9. See § 6.7, infra.
10. See Pub. L. No. 91-285, 84 Stat. 314.
11. One Justice was of the opinion that

power was conferred on Congress by
U.S. Const. art. I, § 4, clause 1, and
four Justices were of the opinion

states and directed suspension of
otherwise permissible voting tests,
such as literacy requirements,(5)

which are designed and adminis-
tered so as to deny voting rights
in a discriminatory way.(6)

On occasion, titles to seats in
the House have been challenged
for reason of denial of voting
rights, either through a system-
atic state pattern (7) or through
private action by either the can-
didate or party officials.(8) On
many such occasions, challenges
and contests have been dismissed
or denied due to the difficulty in
obtaining substantial evidence of

actual abridgment of voting rights
or of a connection between the
challenged Member and the al-
leged abridgment.

Other state-ordered voter quali-
fications have been removed by
way of amendment of the federal
Constitution. The right to vote re-
gardless of sex was established in
1919 with the adoption of the
19th amendment. The right of all
citizens to vote without paying a
poll tax was affirmed through the
adoption of the 24th amendment,
following the passage by the
House but not by the Senate of a
bill in the 80th Congress to make
unlawful a poll tax in any federal
election.(9)

The right of citizens to vote has
been set by the 26th amendment
of the Constitution at 18 years of
age or older. Prior to the adoption
of this amendment, Congress had
amended the Voting Rights Act in
1970 to authorize 18-year-olds to
vote in all elections, both state
and federal.(10) The Supreme
Court held that although Con-
gress did have authority under
the Constitution to fix the age of
voters in federal elections,(11) Con-
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that power was conferred on Con-
gress by the enforcement clause of
the 14th amendment, § 5. United
States v Arizona, 400 U.S. 112
(1970), rehearing denied, 401 U.S.
903.

12. The Court held that the 10th amend-
ment to the Constitution reserved to
the states the power to establish
voter age qualifications in state and
local elections. Oregon v Mitchell,
400 U.S. 112 (1970).

13. 94 CONG. REC. 9184, 80th Cong. 2d
Sess.

14. H. REPT. NO. 2418, submitted June
17, 1948, 94 CONG. REC. 8964, 80th
Cong. 2d Sess.

gress had no power to fix an age
requirement for voting in state
elections.(12)

�

Voter Registration

§ 6.1 Violations of a state’s reg-
istration and election laws
prohibiting transportation of
voters to places of registra-
tion, providing qualifications
for registrars, confining reg-
istration to certain hours,
and requiring detailed reg-
istration lists were held not
to affect the results of an
election, and therefore did
not nullify the election.
On June 19, 1948, the House

adopted without debate House
Resolution 692, dismissing an
election contest:

Resolved, That the election contest of
David J. Wilson, contestant, against
Walter K. Granger, contestee, First
Congressional District of Utah, be dis-

missed and that the said Walter K.
Granger is entitled to his seat as a
Representative of said district and
State.(13)

The resolution was adopted pursu-
ant to a report of the Committee
on House Administration recom-
mending the contest be dismissed;
the committee had determined
that violations of Utah’s registra-
tion laws applicable to congres-
sional elections did not affect the
election results and did not re-
quire the voiding of the elec-
tion.(14) The registration laws in
issue prohibited transportation of
voters to places of registration, re-
quired qualifications of registrars,
confined registration to particular
hours, and mandated detailed reg-
istration lists.

§ 6.2 To provide a basis for the
rejection of votes allegedly
given by illegal registrants,
challenge must have been
made at the time of registra-
tion.
On Mar. 19, 1952, the House

adopted without debate House
Resolution 580, affirming the
right of a Member-elect to his
seat:

Resolved, That Ernest Greenwood
was duly elected as Representative
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15. 98 CONG. REC. 2517, 82d Cong. 2d
Sess.

16. H. REPT. No. 1599, 98 CONG. REC.
2545, 82d Cong. 2d Sess.

17. H. REPT. No. 1172, 105 CONG. REC.
18610, 86th Cong. 1st Sess. The
House adopted H. Res. 380, affirm-
ing the right to a seat of Mr. Alford
(Ark.), id. at p. 18611.

18. 111 CONG. REC. 18, 19, 89th Cong.

from the First Congressional District of
New York to the Eighty-second Con-
gress and is entitled to his seat.(15)

The resolution was adopted pursu-
ant to a report of the Committee
on House Administration sub-
mitted on the same day. The com-
mittee had ruled that votes
claimed to have been given by ille-
gal and fictitious registrants in
congressional elections must have
been challenged at the time of
registration. Where the contestant
files petitions to annul the votes
of such registrants, he must show
that he took testimony from those
registrants and that they voted
for his opponent.(16)

Challenges to Seats for Denial
of Voting Rights

§ 6.3 Where the House by reso-
lution has authorized the
Committee on House Admin-
istration to investigate the
question of the final right of
a Member to his seat, the
committee will not consider
charges against party offi-
cials that they conspired to
nullify the will of the voters,
where there is no evidence to
connect the Member to such
conspiracy.

On Sept. 8, 1959, the Com-
mittee on House Administration
submitted a report of an inves-
tigation of the final right of a
Member to his seat.(17) The report
stated in part that the committee
had refused to consider charges
against Arkansas party officials
that they had conspired to nullify
the will of the voters, where no
evidence was tendered to connect
the challenged Member, Mr. Dale
Alford, with any such conspiracy.

§ 6.4 Where the right of an en-
tire state delegation to take
the oath was challenged by
reason of systematic denial
of voting rights, the chal-
lenge was treated as a con-
tested election case and later
dismissed by the House.
On Jan. 4, 1965, the convening

day of the 89th Congress, a chal-
lenge was made to the adminis-
tration of the oath to all the Mem-
bers-elect from Mississippi. Those
Members-elect stepped aside as
the oath was administered to the
other Members.(18) The House
then authorized the Members-
elect from Mississippi to be sworn
in after Mr. Carl Albert, of Okla-
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19. Id. at pp. 19, 20.
20. See 111 CONG. REC. 24263–92, 89th

Cong. 1st Sess., Sept. 17, 1965; 111
CONG. REC. 22364, 89th Cong. 1st
Sess., Aug. 31, 1965; and 111 CONG.
REC. 18691, 89th Cong. 1st Sess.,
July 29, 1965.

1. One of the sitting Members whose
seat was being contested voted on
the resolution dismissing the contest
and then withdrew his vote and was
recorded as present. He stated that
he felt he had the privilege of voting
on the resolution since in hearings
before the elections committee it was
agreed that the election contest was
an attack upon the seats of the State
of Mississippi rather than against
the individual Members-elect. 111
CONG. REC. 24292, 89th Cong. 1st
Sess., Sept. 17, 1965.

2. See § 7.8, infra, for Senate expulsion
proceedings in relation to a can-

didate’s illegal control of election ma-
chinery and destruction of opposing
ballots.

homa, stated that ‘‘Any question
involving the validity of the regu-
larity of the election of the Mem-
bers in question is one which
should be dealt with under the
laws governing contested elec-
tions.’’ (19)

Election contest proceedings
were then instituted,(20) and the
House later dismissed the con-
test.(1)

§ 6.5 Exclusion proceedings
were sought in the 80th Con-
gress against a Senator-elect
charged with conspiracy to
prevent voters from partici-
pating in sensational elec-
tions.(2)

On Jan. 4, 1947, at the con-
vening of the 80th Congress, the
right of Senator-elect Theodore G.
Bilbo, of Mississippi, to be sworn
in and to take a seat in the Sen-
ate was challenged by the presen-
tation of Senate Resolution 1,
which read:

Whereas the Special Committee To
Investigate Senatorial Campaign Ex-
penditures, 1946, has conducted an in-
vestigation into the senatorial election
in Mississippi in 1946, which inves-
tigation indicates that Theodore G.
Bilbo may be guilty of violating the
Constitution of the United States, the
statutes of the United States, and his
oath of office as a Senator of the
United States in that he is alleged to
have conspired to prevent citizens of
the United States from exercising their
constitutional rights to participate in
the said election; and that he is alleged
to have committed violations of Public
Law 252, Seventy-sixth Congress, com-
monly known as the Hatch Act; and

Whereas the Special Committee To
Investigate the National Defense Pro-
gram has completed an inquiry into
certain transactions between Theodore
G. Bilbo and various war contractors
and has found officially that the said
Bilbo, ‘‘in return for the aid he had
given certain war contractors and oth-
ers before Federal departments, solic-
ited and received political contribu-
tions, accepted personal compensation,
gifts, and services, and solicited and
accepted substantial amounts of money



872

DESCHLER’S PRECEDENTSCh. 8 § 6

3. 93 CONG. REC. 7, 8, 80th Cong. 1st
Sess., Jan. 3, 1947.

4. 93 CONG. REC. 109, 80th Cong. 1st
Sess., Jan. 4, 1947. For the an-
nouncement of Nov. 17, 1947, con-
cerning Theodore G. Bilbo’s death,
see 93 CONG. REC. 10569, 80th Cong.
1st Sess.

5. 91 CONG. REC. 1083, 1084, 79th
Cong. 1st Sess.

for a personal charity administered
solely by him’’ . . . and ‘‘that by these
transactions Senator Bilbo misused his
high office and violated certain Federal
statutes’’; and

Whereas the evidence adduced be-
fore the said committees indicates that
the credentials for a seat in the Senate
presented by the said Theodore G.
Bilbo are tainted with fraud and cor-
ruption; and that the seating of the
said Bilbo would be contrary to sound
public policy, harmful to the dignity
and honor of the Senate, dangerous to
the perpetuation of free Government
and the preservation of our constitu-
tional liberties; Now, therefore, be it

Resolved, That the claim of the said
Theodore G. Bilbo to a seat in the
United States Senate is hereby re-
ferred to the Committee on Rules and
Administration with instructions to
grant such further hearing to the said
Theodore G. Bilbo on the matters ad-
duced before the Special Committee To
Investigate Senatorial Campaign Ex-
penditures, 1946, and the Special Com-
mittee To Investigate the National De-
fense Program and to take such fur-
ther evidence as shall be proper in the
premises, and to report to the Senate
at the earliest possible date; that until
the coming in of the report of said com-
mittee, and until the final action of the
Senate thereon, the said Theodore G.
Bilbo be, and he is hereby, denied a
seat in the United States Senate.(3)

After debate, the Senate laid on
the table the resolution and the
question as to whether the Sen-
ator-elect was to be sworn in,

without prejudice to his rights,
since he had recently undergone
an operation and required further
medical care. Senator-elect Bilbo
later died in the first session of
the 80th Congress, before any fur-
ther consideration of his right to
be sworn in.(4)

Poll Tax Requirements

§ 6.6 Members of the House
were advised that an indi-
vidual who threatened to
contest the elections of Mem-
bers from states having poll
taxes had no legal standing
to contest such elections.
On Feb. 14, 1945, Hatton W.

Sumners, of Texas, Chairman of
the Committee on the Judiciary,
addressed the House in relation to
the claim of a private citizen that
he could contest the elections of
71 Members of the House of Rep-
resentatives: Mr. Sumners in-
serted in the Record a letter he
had written to one such Member,
advising him that the citizen re-
ferred to had no standing to bring
such election contests Mr. Sum-
ners advised Members to ignore
the claim of the citizen.(5)
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For election contests initiated by
petition of citizens, see Ch. 9, infra.

6. 93 CONG. REC. 9552, 80th Cong. 1st
Sess. For debate on the bill, see pp.
9522–52.

7. 95 CONG. REC. 10247, 81st Cong. 1st
Sess.

§ 6.7 The House under suspen-
sion of the rules passed a bill
making unlawful a require-
ment for the payment of a
poll tax as a prerequisite to
voting in a primary or other
election for national officers,
despite objections to its con-
stitutionality.
On July 21, 1947, the House

passed H.R. 29, rendering unlaw-
ful a state poll tax as a pre-
requisite to voting in a primary or
other election for national offi-
cers.(6) The bill was passed by the
House under suspension of the
rules despite a point of order that
the bill violated the U.S. Constitu-
tion, especially article I, section 2,
which authorizes the states, not
Congress, to set the qualifications
of electors for Representatives.
Speaker Joseph W. Martin, of
Massachusetts, overruled the
point of order on the grounds that
the Chair does not pass on the
constitutionality of proposed legis-
lation.

The Senate rejected the bill, but
a constitutional amendment with
the same purpose was later rati-
fied (see § 6.8, infra).

§ 6.8 While the Committee on
House Administration has ju-

risdiction over legislation re-
lating to poll tax require-
ments for federal elections,
the Committee on the Judici-
ary has jurisdiction over pro-
posals to amend the Con-
stitution relative to federal
election requirements.
On July 26, 1949,(7) Speaker

Sam Rayburn, of Texas, submitted
to the House the question as to
the engrossment and third read-
ing of H.R. 3199, the anti-poll tax
bill. Mr. Robert Hale, of Maine,
arose to offer a motion to recom-
mit the bill to the Committee on
House Administration with direc-
tions that it report the legislation
back to the House in the form of
a joint resolution amending the
Constitution to make payment of
poll taxes—as a qualification for
voting—illegal. The Speaker ruled
that the language carried in the
motion to recommit was not ger-
mane to the bill since a constitu-
tional amendment would lie with-
in the jurisdiction of the Com-
mittee on the Judiciary and not
the Committee on House Adminis-
tration.

§ 6.9 In the 87th Congress, a
Senate joint resolution pro-
posing a national monument
was amended in the Senate
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8. The Anti-Poll Tax Amendment was
ratified by 38 states and became ef-
fective Jan. 23, 1964. 110 CONG.
REC. 1077, 88th Cong. 2d Sess. (see
U.S. Const., 24th amendment).

9. 108 CONG. REC. 5086, 87th Cong. 2d
Sess. (Vice President Johnson
[Tex.]). The Senate proceeded to pass
the amended resolution by a two-
thirds vote.

For the entire Senate debate on
the amendment and the method by
which it was being offered, see pp.
5072–105.

10. 108 CONG. REC. 17670, 87th Cong.
2d Sess.

11. 86 CONG. REC. 2662, 76th Cong. 3d
Sess. (H. Res. 419).

by striking all after the re-
solving clause and inserting
provisions of a constitutional
amendment abolishing the
poll tax.(8)

On Mar. 27, 1962, the Senate
was considering Senate Joint Res-
olution 29, providing for the es-
tablishment of a national monu-
ment. An amendment was offered
to strike out all after the resolving
clause of the resolution and to in-
sert the provisions of a constitu-
tional amendment abolishing the
poll tax in the states. The Vice
President ruled that the joint res-
olution could be so amended; he
also ruled that only a majority
vote was required for the adoption
of a substitute, although a two-
thirds vote was required on the
adoption of the resolution as
amended.(9)

The House passed the measure
under a motion to suspend the
rules on Aug. 27, 1962.(10)

Residency Requirements

§ 6.10 An elections committee
invalidated votes cast by
workers who were only tem-
porarily in an election dis-
trict, but found that those
votes, though disregarded,
would not affect the outcome
of the election.
On Mar. 11, 1940, Elections

Committee No. 3 submitted Re-
port No. 1722 in an elections case,
recommending that the seated
Member, Mr. Harrington, be de-
clared entitled to his seat:

Resolved, That Albert F. Swanson is
not entitled to a seat in the House of
Representatives in the Seventy-sixth
Congress from the Ninth Congres-
sional District of Iowa.

Resolved, That Vincent F. Har-
rington is entitled to a seat in the
House of Representatives in the Sev-
enty-sixth Congress from the Ninth
Congressional District of Iowa.(11)

The resolution was agreed to, the
committee having determined
that, although certain votes cast
by workers temporarily present in
the election district were invalid,
the rejection of those votes would
not change the result of the elec-
tion.

§ 6.11 A contestant who alleges
that certain voters in an
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12. 98 CONG. REC. 2517, 82d Cong. 2d
Sess.

13. H. REPT. NO. 1599 (98 CONG. REC.
2545, 82d Cong. 2d Sess.). The com-

mittee had also found that a local
court opinion was controlling as to
when residence commenced to run,
in the absence of challenge to a reg-
istrant at the time of registration or
voting.

14. 111 CONG. REC. 5058, 89th Cong. 1st
Sess.

15. Id. at pp. 5058–63. The President
submitted a legislative proposal for
voting rights legislation which be-
came H.R. 6400.

election did not reside in the
precincts where registered
must present evidence of the
claimed irregularities suffi-
cient to overcome the pre-
sumption that the election
officials properly performed
their duties.
On Mar. 19, 1952, the House

adopted without debate House
Resolution 580, affirming the
right of a Member-elect to a seat:

Resolved, That Ernest Greenwood
was duly elected as Representative
from the First Congressional District of
New York to the Eighty-second Con-
gress and is entitled to his seat.(12)

The resolution was adopted pur-
suant to a report of the Com-
mittee on House Administration
submitted on the same day. The
committee found that votes
claimed to have been given by ille-
gal registrants, not residing in the
precincts where registered, must
have been challenged at the time
they registered or voted. The com-
mittee also invoked the general
rule that the contestant must
produce evidence in such cases,
through testimony and docu-
ments, proving the fact of nonresi-
dence in the county for the statu-
tory period of time, to overcome
the presumption that election offi-
cials properly perform their du-
ties.(13)

Federal Protection of Voting
Rights

§ 6.12 In the 89th Congress, the
President delivered a special
message on voting rights to a
joint session and submitted
to Congress proposed legisla-
tion which was enacted into
law as the Voting Rights Act
of 1965.
On Mar. 15, 1965, the House

and Senate met in joint session,
pursuant to House Concurrent
Resolution 117, to hear an ad-
dress by the President of the
United States.(14) The President’s
message was directed to denial of
voting rights on racial grounds
and urged the passage of federal
civil rights legislation to protect
those rights.(15)

The legislation suggested by the
President led to the passage by
Congress of the Voting Rights Act
of 1965, the bill being signed by
the President at the Capitol on
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16. On Aug. 6, 1965, the Senate stood in
recess in order to receive the Presi-
dent of the United States. When the
Senate reassembled, there was or-
dered to be printed in the Congres-
sional Record the proceedings con-
ducted at noon on the same day,
when the President had delivered a
message in the Rotunda of the Cap-
itol and then retired to the Presi-
dent’s Room in the Capitol in order
to sign into law the Voting Rights
Act of 1965. 111 CONG. REC. 19649,
19650, 89th Cong. 1st Sess. For the
Voting Rights Act of 1965, see Pub.
L. No. 89–110, 79 Stat. 437. For
codification see 42 USC §§ 1971 et
seq.

17. In upholding the validity of the 1965
Voting Rights Act in Katzenbach v
Morgan, 384 U.S. 641 (1966), the Su-
preme Court cited congressional ma-
terials in finding a rational basis for
the act. See 111 CONG. REC. 10676,
10680 (May 20, 1965), 15671 (July 9,
1965), 89th Cong. 1st Sess.

18. See United States v Mumford, 16 F
223 (Cir. Ct. Va. 1883). For a general
discussion of the delineation of
power over the regulation of elec-
tions, see § 5, supra.

19. For legislation protecting the right to
vote, see § 6, supra. See §§ 10–14,
infra, as to federal regulation of cam-
paign practices.

20. See § 7.1, infra.
1. For districting requirements, see

§§ 3, 4, supra.

Aug. 6, 1965.(16) In 1966, the act
was upheld as constitutional by
the U.S. Supreme Court.(17)

§ 7. Time and Place; Pro-
cedure

Article I, section 4, clause 1 of
the Constitution vests in the
states the power to prescribe the
times, places, and manner of hold-
ing elections for Senators and
Representatives but allows Con-
gress preemptive authority to su-

persede or change any such state
regulation.(18) Although Congress
has enacted extensive legislation
to protect the right to vote and to
secure the process against fraud,
bribery and illegal conduct,(19) the
actual mechanism for conducting
congressional elections has been
left largely to the states. And in
judging the elections of their
Members, the House and the Sen-
ate defer in great part to state law
regarding elections and to state
court opinions construing such
election laws.(20)

The place where elections shall
be held is for the states to deter-
mine, qualified only by the re-
quirement that Representatives
must be chosen in congressional
districts which comply with statu-
tory and constitutional require-
ments.(1)

Poll facilities and functions of
state officials at polling places are
a matter of state regulation, but
the House and Senate must often
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2. See U.S. Const. art. I, § 5, clause 1,
vesting in the House and the Senate
the exclusive authority to judge the
elections and returns of their Mem-
bers.

3. See §§ 7.6, 7.7, infra.
Neither the due process clause of

the Constitution nor the requirement
that Representatives be chosen by
the people guarantees a federal rem-
edy for unintentional errors in the
administration of an election, where
a petitioner has failed to properly
file for a fair and accurate state rem-
edy which is available. Powell v
Power, 436 F2d 84 (2d Cir. 1970).

4. See § 7.8, infra.
5. See In re Coy, 127 U.S. 731 (1888);

United States v Gale, 109 U.S. 65
(1883); Ex parte Clarke, 100 U.S. 399

(1880); Ex parte Siebold, 100 U.S.
371 (1880).

6. See Ex parte Yarbrough, 110 U.S.
651 (1884); Ex parte Siebold, 100
U.S. 371 (1880).

For a summary of recent federal
voting rights legislation establishing
supervisory federal election officials.
see § 6, supra.

7. A state may, for example, require a
filing fee for a candidate. Fowler v
Adams, 315 F Supp 592 (D. Fla.
1970), appeal dismissed, 400 U.S.
986. For the qualifications of Mem-
bers-elect to the House and Senate,
and the lack of state power to add to
those requirements, see Ch. 7, supra.

8. See §§ 7.3–7.5, infra.

examine such state laws in order
to determine the validity of the
elections of their respective Mem-
bers.(2) Unintentional maladmin-
istration of elections and erro-
neous conduct by state election of-
ficials at the polls do not usually
invalidate elections; (3) but where
the conduct of election officials or
of candidates and their agents
constitutes fraud or illegal control
of election machinery, the House
or Senate may void an election
and exclude a Member-elect, or
expel a Member charged with
such conduct.(4) And Congress has
the power not only to enact laws
providing for the enforcement of
state provisions ensuring election
regularity,(5) but also to establish

federal systems for the super-
vision of voting and election reg-
istration procedures.(6)

The states may set general re-
quirements for the placing of a
candidate’s name on the ballot
where such requirements do not
amount to qualifications in addi-
tion to those prescribed by the
Constitution for Senators and
Representatives.(7)

Primaries to nominate can-
didates for congressional election
are regulated by state law, and
both the House and Senate con-
strue individual state statutes to
determine whether a Member-
elect is entitled to his seat where
allegedly not nominated in compli-
ance with state law.(8)

The authority of Congress to su-
persede state election laws ex-



878

DESCHLER’S PRECEDENTSCh. 8 § 7

9. See United States v Classic, 313 U.S.
299 (1941); United States v
Wurzbach, 280 U.S. 396 (1930). Au-
thority to the contrary, Newberry v
United States, 256 U.S. 232 (1921),
was overruled by the decisions
above.

10. For state authority generally, see
U.S. Const. art. I, § 4, clause 1, dis-
cussed in § 5, supra.

11. 78 CONG. REC. 1035, 73d Cong. 2d
Sess. On Jan. 3, 1934, the House
had denied the right to be sworn to
either contestant and had referred
the matter to the Elections Com-
mittee. 78 CONG. REC. 11, 12, 73d
Cong. 2d Sess.

12. 78 CONG. REC. 1108–11, 73d Cong.
2d Sess., Jan. 22, 1934; 78 CONG.
REC. 1510–21, 73d Cong. 2d Sess.,
Jan. 29 1934.

13. 78 CONG. REC. 1521, 73d Cong. 2d
Sess., Jan. 29, 1934.

tends to primaries, since they are
an integral part of the election
process.(9)

�

State Authority to Prescribe
Election Regulations

§ 7.1 Congress, in judging the
elections of its Members, will
follow state law as to the
time, place and manner of
holding elections, in the ab-
sence of a controlling federal
law.(10)

On Jan. 20, 1934, a committee
on elections submitted House Res-
olution 231 and Report 334, de-
claring null and void an election
and denying the seat to either of
two contestants, one with a certifi-
cate of election from the governor
and one with a certificate of elec-
tion from a citizens’ committee.

The resolution read as follows:
Resolved, That there was no valid

election for Representative in the
House of Representatives of the Sev-
enty-third Congress from the Sixth

Congressional District of the State of
Louisiana on the 5th day of December,
or the 27th day of December 1933, and
that neither Mrs. Bolivar E. Kemp nor
J. Y. Sanders, Jr., is entitled to a seat
therein; and be it further

Resolved, That the Speaker commu-
nicate to the Governor of the State of
Louisiana that there is a vacancy in
the representation of the State in the
Sixth Congressional District thereof.(11)

The committee had determined
(see Report 334), after examining
the relevant state law, that: the
election to fill the vacancy, held
pursuant to the governor’s procla-
mation, was invalid because held
prior to expiration of the prelimi-
nary time period required by state
law; although the election was in-
valid, a party committee could not
itself nominate a candidate and
hold an election to choose him as
a Representative to Congress.

After debate,(12) the House
adopted the resolution declaring
the election null and void.(13)

Primary Nominations

§ 7.2 On the recommendation
of a committee, the House re-
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14. 113 CONG. REC. 15848, 90th Cong.
1st Sess.

15. 113 CONG. REC. 18290, 18291, 90th
Cong. 1st Sess.

16. Id. at p. 18291.

17. 78 CONG. REC. 1035, 73d Cong. 2d
Sess. (H. Res. 231 and H. REPT. NO.
334).

fused to deprive a properly
nominated Member of his
seat for irregularity in the
nomination of his opponent.
On June 14, 1967, the Com-

mittee on House Administration
submitted Report No. 365 to ac-
company House Resolution 541,
denying the petition of a citizen
that the seat of Mr. Fletcher
Thompson, of Georgia, be vacated,
based upon the nomination of his
opponent in alleged contradiction
of state law.(14)

The House considered the reso-
lution on July 11, 1967. Mr. Rob-
ert T. Ashmore, of South Carolina,
summarized the background of
the election contest and urged the
adoption of the resolution, since
no precedent existed for depriving
a seated Member of his seat for
the irregular or illegal nomination
of his opponent. Mr. Charles E.
Goodell, of New York, stated that
a Georgia court had dismissed a
petition urging that Mr. Thomp-
son’s opponent be enjoined from
entering the race because of his
allegedly illegal nomination.(15)

The House then agreed to the
resolution dismissing the election
contest and denying the peti-
tion.(16)

§ 7.3 Where state law requires
the nomination of candidates
by direct primary elections
called by party committees,
but permits such committees
to themselves nominate can-
didates where the party has
no nominee for any position
named in the call of the com-
mittee, the nomination of a
candidate by a committee
which had not first called a
primary election is invalid.
On Jan. 20, 1934, a committee

on elections submitted a report
and resolution recommending that
the House declare an election null
and void, because the regular elec-
tion had been held at an improper
time and because the contestant
had been elected and certified by
a party committee in contraven-
tion of Louisiana law.(17) The
House adopted the resolution on
Jan. 29, 1934, thereby deter-
mining that the nomination of a
candidate by a party committee
which had not first called a pri-
mary election was invalid, state
law requiring nomination of party
candidates in direct primary elec-
tions, but allowing committees to
themselves nominate candidates
where the party ‘‘shall have no
nominee . . . for any position
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18. 78 CONG. REC. 1521, 73d Cong. 2d
Sess. For debate on the resolution,
see 78 CONG. REC. 1108–11, Jan. 22,
1934; 78 CONG. REC. 1510–21, Jan.
29, 1934.

19. 94 CONG. REC. 4902, 80th Cong. 2d
Sess.

20. See the elections committee report in
the case, H. REPT. NO. 1823, 80th
Cong. 2d Sess. The Supreme Court
later invalidated the use of the
‘‘county unit’’ system. Gray v Sand-
ers, 372 U.S. 368 (1963).

1. 102 CONG. REC. 3991, 84th Cong. 2d
Sess.

named in the call of the com-
mittee.’’

The resolution read as follows:
Resolved, That there was no valid

election for Representative in the
House of Representatives of the Sev-
enty-third Congress from the Sixth
Congressional District of the State of
Louisiana on the 5th day of December,
or the 27th day of December 1933, and
that neither Mrs. Bolivar E. Kemp nor
J. Y. Sanders, Jr., is entitled to a seat
therein; and be it further

Resolved, That the Speaker commu-
nicate to the Governor of the State of
Louisiana that there is a vacancy in
the representation of that State in the
Sixth Congressional District thereof.(18)

§ 7.4 The House refused to
overturn an election in a
state with a ‘‘county unit’’
primary election system,
where less populous counties
were entitled to a dispropor-
tionately large electoral vote
for nominees.
On Apr. 27, 1948, the House

adopted without debate House
Resolution 553, dismissing the
Georgia election contest of Lowe v
Davis:

Resolved, That the election contest of
Wyman C. Lowe, contestee, against
James C. Davis, contestee, Fifth Con-

gressional District of Georgia, be dis-
missed and that the said James C.
Davis is entitled to his seat as a Rep-
resentative of said District and
State.(19)

Parliamentarian’s Note: The
House thereby refused to invali-
date the Georgia ‘‘county unit’’
system for primaries, requiring
use of county electoral votes rath-
er than popular votes for choosing
nominees. Under the system each
candidate was required to receive
a majority of county unit votes for
nomination, and unit votes were
allotted in favor of less populous
counties rather than strictly by
population.(20)

§ 7.5 Where a Senator was
elected to a full six-year term
by a ‘‘write-in’’ vote, fol-
lowing the death of his pred-
ecessor at a time too late for
a new nominating primary,
he announced his resigna-
tion to permit nomination of
a candidate in a regular pri-
mary election in which he
would be a candidate.
On Mar. 6, 1956,(1) Senator

James Strom Thurmond, of South
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2. Laws directing the manner in which
ballots are to be marked are manda-

tory and noncompliance therewith
may invalidate ballots (see § 8.11,
infra).

3. Report No. 513, submitted June 13,
1961, 87th Cong. 1st Sess.; see 107
CONG. REC. 10186.

4. Id.
5. Report No. 1172, submitted Sept. 8,

1959, 86th Cong. 1st Sess.; see 105
CONG. REC. 18610.

6. Report No. 2482, submitted Aug. 6,
1958, 85th Cong. 2d Sess.; see 104
CONG. REC. 16481.

Carolina, inserted in the Record
an announcement he had made in
his home state on the subject of
his resignation from the Senate.
He had been elected by a ‘‘write-
in’’ vote at a general election held
two months after the death of his
predecessor in the Senate. He had
pledged to the people of his state
that he would resign after election
to the Senate by a write-in vote to
permit the nomination of a Sen-
ator in a regular primary election.
Mr. Thurmond announced his can-
didacy for the unexpired term cre-
ated by the vacancy.

Conduct of Poll Officials

§ 7.6 Statutory functions of
election and poll officials are
directory in nature, and er-
rors in election administra-
tion at the polls, absent
fraud, do not normally inval-
idate ballots or elections.
In ruling on election contests,

House election committees have
followed the general rule that vio-
lations by state poll and election
officials of their functions under
state statutes do not vitiate bal-
lots or void elections, in the ab-
sence of fraud, since laws pre-
scribing the duties of the officials
are directory in nature.(2) Commit-

tees have determined that failure
to provide at the polls proper in-
struments to mark ballots do not
invalidate ballots;(3) that failure of
precinct or poll clerks to initial
ballots is not a crucial error;(4)
that distribution of stickers at
polling places to be used on bal-
lots is allowable, where state law
is uncertain as to sticker votes but
the state executive and judiciary
permit their use;(5) and that viola-
tion of state laws regarding poll
procedure and disposition of ab-
sentee ballots, envelopes and ap-
plications is not fatal to the valid-
ity of the absentee ballots.(6)

Voting Facilities

§ 7.7 The Senate refused to
void an election where in
various counties no voting
booths were provided, where
there were no officials
present to aid incapacitated
voters, and where question-
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7. For House decisions on the validity
of ballots, see § 8.11, infra.

8. 100 CONG. REC. 3732, 3733, 83d
Cong. 2d Sess.

9. For debate on the resolution and re-
marks describing the errors and
irregularities in the New Mexico
election, see 100 CONG. REC. 3696–
732, 83d Cong. 2d Sess.

10. Id. at p. 3731.
11. 87 CONG. REC. 3, 4, 77th Cong. 1st

Sess.

able ballots were destroyed
by court order.(7)

On Mar. 23, 1954, the Senate
rejected the following resolution,
reported from the Subcommittee
on Privileges and Elections of the
Committee on Rules and Adminis-
tration:

Resolved, That it is the judgment of
the Senate in the November 4, 1952,
general election, in and for the State of
New Mexico, no person was elected as
a Member of the Senate from that
state, and that a vacancy exists in the
representation of that state in the Sen-
ate.

The Secretary of the Senate is di-
rected to submit a copy of this resolu-
tion to the Governor of the State of
New Mexico.(8)

The resolution was predicated on
the failure of New Mexico election
authorities to provide voting se-
crecy by providing booths in all
counties, the absence of officials to
help blind and incapacitated per-
sons in voting, and the destruc-
tion of ballots by court order.(9)

In urging the rejection of the
resolution, Senator Walter F.

George, of Georgia, cited the rule
laid down by the Senate in judg-
ing past elections of its Members:

It will be noted that, according to
this statement of the rule, the irregu-
larity or error does not of itself create
a situation where it must be shown
that the result was not affected. In
order to set aside an election there
must be not only proof of irregularities
and errors, but, in addition thereto, it
must be shown that such irregularities
or errors did affect the result.(10)

Illegal Control of Election Ma-
chinery

§ 7.8 In the 77th Congress, the
Senate failed to expel, by the
necessary two-thirds vote, a
Senator whose election had
been challenged on various
grounds, including his al-
leged illegal control of elec-
tion procedure.
On Jan. 3, 1941, at the con-

vening of the 77th Congress, Mr.
William Langer, of North Dakota,
took the oath of office, despite
charges from the citizens of the
state recommending that he be
denied a congressional seat be-
cause of campaign fraud and of
conduct involving moral turpi-
tude.(11)

The petition against Mr. Langer
alleged, among other charges, con-
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12. 88 CONG. REC. 2077–81, 77th Cong.
2d Sess., Mar. 9, 1942.

13. Id. at p. 3064.
14. Id. at p. 3065. See §§ 6.3–6.5, supra,

for instances in which election re-
sults were challenged for control of
election machinery so as to deny vot-
ing rights.

15. 2 USC § 9.
16. See Voorhes v Dempsey, 231 F Supp

975 (D. Conn. 1964), aff’d, 379 U.S.
648 (state requirement of party lever
on voting machines did not violate
the 14th amendment where can-
didate listing and voter choice not
impaired); Voltaggio v Caputo, 210 F

Supp 237 (D. N.J. 1962), appeal dis-
missed, 371 U.S. 232 (statute direct-
ing manner of listing names on bal-
lot not violative of the 14th amend-
ment; prohibiting independent can-
didate from having slogan printed
beneath name not violative of the
U.S. Constitution); Smith v
Blackwell, 115 F2d 186 (4th Cir.
1940) (federal court lacked power to
set up election machinery by order or
to require certain form of ballot); Pe-
terson v Sears, 238 F Supp 12 (D.
Iowa 1964) (federal court lacked ju-
risdiction to enjoin county auditors
from unlocking voting machines).

17. See §§ 8.9, 8.10 for impoundment of
ballot boxes and their contents.

trol of election machinery, casting
of illegal election ballots, and de-
struction of legal election bal-
lots.(12)

After determining that a two-
thirds vote was necessary for ex-
pulsion,(13) the Senate voted not to
expel Senator Langer.(14)

§ 8. Ballots; Recounts

The content, form, and disposi-
tion of ballots used in congres-
sional elections are generally reg-
ulated by state law. The only fed-
eral requirement is that such bal-
lots be written or printed, unless
the state has authorized the use
of voting machines.(15) Federal
courts do not normally interfere
with a state’s prerogative to estab-
lish standards for ballots and vot-
ing machines.(16)

In judging election contests, the
House must on occasion gain ac-
cess to the ballots cast and deter-
mine whether they were properly
included within or omitted from
the official count taken by state
authorities. House committees in-
vestigating contests, or inves-
tigating election irregularities or
fraud, may be granted authority
to impound or otherwise obtain
ballots within the custody of state
officials.(17)

In judging the validity of bal-
lots, the House (or its committee)
relies on state statutes regarding
ballots and on state court opinions
construing those laws. The gen-
eral rule is that laws regulating
the conduct of voters and the cast-
ing of votes are mandatory in na-
ture and violations thereof invali-
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18. See § 8.11, infra.
19. Neither the due process clause of the

Constitution nor the requirement
that Representatives be chosen by
the people guarantees a federal rem-
edy for unintentional errors in the
administration of an election, where
a petitioner has failed to properly
file for a fair and accurate state rem-
edy which is available. Powell v
Power, 436 F2d 84 (2d Cir. 1970).

20. See Blackburn v Hall, 115 Ga. App.
235, 154 S.E.2d 392 (1967) (cited at
§ 8.3, infra); Wickersham v State
Election Board, 357 P.2d 421 (Okla.
1960).

1. See § 8.5, infra.
2. See § 8.7, infra.
3. See § 8.8, infra.

date the ballots cast, particularly
where the voter’s intent cannot be
clearly ascertained. Laws regu-
lating the functions of election of-
ficials are directory in nature, and
in the absence of fraud the offi-
cials’ conduct will not vitiate bal-
lots, even if they are subject to
criminal sanction for the breach
complained of.(18)

Under most state election laws,
a losing candidate may request a
recount of votes based on alleged
irregularities and errors in the ad-
ministration of the election or the
official count. In seeking a rem-
edy, the losing candidate should
look first to the law of the state
where the election was held.(19)

State courts have held that where
state law provides for a recount,
the election process is not final
until a recount has been con-
ducted or time to request one has
elapsed; therefore state courts
may assume jurisdiction of con-
troversies over recounts without
violating article I, section 5,

clause 1 of the Constitution, vest-
ing final authority over elections
and returns in the House or Sen-
ate.(20)

The House may order its own
recount of the votes cast, without
regard to state proceedings, under
article I, section 5, clause 1 of the
U.S. Constitution; (1) but it has not
assumed authority to order a
state or local elections board to
undertake a recount,(2) although
in some states the law may pro-
vide for a state-ordered recount to
be supervised by a congressional
committee.(3)

Collateral Reference

Bushel, State Control Over the Recount
Process in Congressional Elections, 23
Syracuse L. Rev. 139 (1972).

�

Power of State to Conduct Bal-
lot Recount

§ 8.1 The Senate seated a Sen-
ator-elect without prejudice
to the outcome of a Supreme
Court case where the Sen-
ator-elect was challenging
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4. 117 CONG. REC. 6, 92d Cong. 1st
Sess.

5. Roudebush v Harthe, 405 U.S. 15
(1972). The Supreme Court cited the
action of the Senate in seating Sen-
ator Hartke, without prejudice to the

outcome of the court case, as a basis
for declaring the controversy not
moot.

6. 81 CONG. REC. 12, 13, 75th Cong. 1st
Sess.

7. Id.

the constitutional power of
his representative state to
conduct a recount of the bal-
lots cast.
On Jan. 21, 1971, the Senate or-

dered ‘‘that the oath may be ad-
ministered to Mr. Hartke, of Indi-
ana, without prejudice to the out-
come of an appeal pending in the
Supreme Court of the United
States, and without prejudice to
the outcome of any recount that
the Supreme Court might
order.’’ (4)

Parlimentarian’s Note: Senator
Vance Hartke was challenging the
request of his opposing candidate
that the state order a recount of
the votes cast. Senator Hartke
claimed that the recount was
barred by article I, section 5 of the
Constitution, delegating to the
Senate the sole power to judge the
elections and returns of its Mem-
bers. The Supreme Court later
held that the constitutional provi-
sion did not prohibit a state re-
count, it being mere speculation to
assume that such a procedure
would impair the Senate’s ability
to make an independent final
judgment.(5)

State Proceedings as Affecting
House Action

§ 8.2 The House rejected a
challenge to the returns for a
Member-elect where state
law appointed a state ballot
commission as final adjudi-
cator.
On Jan. 5, 1937, Mr. John J.

O’Connor, of New York, arose to
object to the administration of the
oath to Arthur B. Jenks, Member-
elect from New Hampshire. Mr.
O’Connor stated that the certifi-
cate of election of Mr. Jenks ‘‘may
be impeached by certain facts
which tend to show that he has
not received a plurality of the
votes duly cast in that congres-
sional district.’’ (6)

Mr. Bertrand H. Snell, of New
York, arose to state that Mr.
Jenks had the right to be sworn in
since he had a duly authenticated
certificate and since the laws of
New Hampshire provided that a
ballot commission was the final
adjudicator in regard to the objec-
tion presented.(7) The House then
adopted a resolution permitting
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8. H. REPT. NO. 2348, 89th Cong. 2d
Sess.

For the final court decision, see
Blackburn v Hall, 115 Ga. App. 235,
154 S.E.2d 392 (1967). It is cus-
tomary practice for special elections
committees to pass their findings on
recent elections to the next Congress
for use in elections contest deter-
minations (see § 14, infra).

9. 113 CONG. REC. 14, 27, 90th Cong.
1st Sess.

Mr. Jenks to take the oath of of-
fice:

Resolved, That the gentleman from
New Hampshire be now permitted to
take the oath of office.

§ 8.3 A special committee to in-
vestigate campaign expendi-
tures recommended by di-
vided vote to the succeeding
Congress that a certified
Member-elect not be seated
pending determination of the
contest, based upon a pre-
liminary state court deter-
mination that not all split-
ticket ballots had been
counted.
On Jan. 3, 1967, after the ad-

journment sine die of the 89th
Congress, a special committee es-
tablished in the 89th Congress to
investigate campaign expendi-
tures filed a report on campaign
expenditures with the House (H.
Rept. No. 89–2348), recom-
mending to the next Congress by
a divided vote that a certified
Member-elect from Georgia, Ben-
jamin B. Blackburn, not be seated
pending the initiation of an elec-
tions contest to resolve the mat-
ter. The committee so rec-
ommended because of a prelimi-
nary state court determination in
Georgia that some split-ticket bal-
lots had not been counted.(8)

On Jan. 10, 1967, at the con-
vening of the 90th Congress, Mr.
Blackburn’s right to be sworn was
challenged. The House authorized
him to be sworn but referred the
question of his final right to a seat
to the Committee on House Ad-
ministration.(9)

§ 8.4 The Committee on House
Administration expressly re-
jected a requirement that a
contestant show that he had
no remedy under the law of
his state as determined by
recourse to the highest state
court.
On Apr. 22, 1958, the Com-

mittee on House Administration
submitted its report in the elec-
tion contest of Carter v LeCompte
(Iowa); the committee had ruled
that where a contestant seeking a
recount had served copies of his
notice of contest on state election
officials but had been advised by
the state attorney general that
state laws contained no provision
for contesting a House seat, the
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10. H. REPT. NO. 1626, 104 CONG. REC.
6939, 85th Cong. 2d Sess.

11. H. REPT. NO. 1722, 86 CONG. REC.
2689, 76th Cong. 3d Sess., Mar. 11,
1940. The Committee on Elections
No. 3, however, did acknowledge
that it had the discretion to order a
recount without reference to state
proceedings, and proceeded to con-
sider the contestant’s evidence of an
informal recount which he had con-
ducted to determine whether the
committee would be justified in or-
dering a recount.

12. 107 CONG. REC. 23, 24, 87th Cong.
1st Sess.

13. See H. Res. 339, 107 CONG. REC.
10160, 87th Cong. 1st Sess., June 13,
1961.

contestant need not seek recourse
to the highest state court to dem-
onstrate that no remedy was
available under state law.(10)

In so ruling, the committee ex-
pressly overruled a report of Com-
mittee on Elections No. 3 in the
76th Congress, which found that
the House or its elections com-
mittee will only order a recount
when the contestant has shown
that he has attempted recourse to
the highest court of that state to
obtain a recount under state pro-
cedures.(11)

Congressional Recount

§ 8.5 Where a standing com-
mittee was authorized to in-
vestigate the right of two
contestants to a seat, the
committee ordered a recount
of the ballots under its gen-
eral investigatory power,
rather than under the appli-

cable election contest stat-
ute.
On Jan. 3, 1961,(12) the House

adopted a resolution providing
that the question of the right of
either of two contestants from In-
diana, J. Edward Roush and
George O. Chambers, to a seat be
referred to the Committee on
House Administration, and that
until that committee had re-
ported, neither the Member-elect
nor the contestee could take the
oath of office.

During its investigation, the
Committee on House Administra-
tion conducted a recount of all the
ballots cast in the election. This
was done under its general power
to investigate, not under the elec-
tion contest statutes.(13)

When the House confirmed the
right of Mr. Roush to the seat,
pursuant to the report of the com-
mittee, the House adopted a privi-
leged resolution providing for ex-
penditures from the contingent
fund to pay compensation and cer-
tain expenses to Mr. Roush and to
the contestant. Neither was reim-
bursed for expenses pursuant to
the election contest statutes since
the recount had been ordered by
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14. See H. Res. 340, 107 CONG. REC.
10160 (June 13, 1961) and 10391
(June 14, 1961), 87th Cong. 1st Sess.

15. 89 CONG. REC. 1324, 78th Cong. 1st
Sess.

16. H. REPT. NO. 180, 89 CONG. REC.
1353, 78th Cong. 1st Sess. For the
text of the resolution, see § 8.6,
supra.

17. 104 CONG. REC. 17119, 85th Cong.
2d Sess.

the Committee on House Adminis-
tration under its investigative
power.(14)

Congressional Power Over
State Recount

§ 8.6 By resolution the House
denied a joint application, by
both parties to an election
dispute, petitioning the
House to order the state elec-
tions board to conduct a re-
count.
On Feb. 25, 1943,(15) the House

adopted House Resolution 137, de-
nying a joint application for an
order of a recount in a disputed
election case. The resolution was
offered in order to establish a
‘‘precedent for all time that juris-
diction of an alleged contested
election case cannot be conferred
on the House or one of its commit-
tees by any joint agreement of
parties to an alleged election con-
test unofficially or otherwise sub-
mitted.’’

The resolution read as follows:
Resolved, That the joint application

for order of recount of John B. Sul-
livan, contestant, against Louis E. Mil-
ler, contestee, Eleventh District of Mis-
souri, be not granted.

§ 8.7 An elections committee
reported that there were no
precedents whereby the
House had ordered a state or
local board of elections to
take a recount.
On Feb. 25, 1943, the Com-

mittee on Elections No. 3 sub-
mitted a report on a resolution de-
nying a joint application for a re-
count in the contested case of Sul-
livan v Miller, Eleventh District of
Missouri. In its report, the com-
mittee stated that it had found no
precedents wherein the House had
ordered a state or local board of
elections to take a recount.(16)

§ 8.8 A recount of votes cast in
an election for a House seat
was conducted by bipartisan
teams and supervised by rep-
resentatives of a special
House committee.
On Aug. 12, 1958,(17) the House

agreed to House Resolution 676,
relative to the contested election
case of Oliver v Hale, First Con-
gressional District of Maine:

Resolved, That Robert Hale was duly
elected as Representative from the
First Congressional District of the
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18. 72 CONG. REC. 1187, 71st Cong. 2d
Sess.

19. See also 3 Hinds’ Precedents § 2586,
where a resolution offered from the
floor providing for an investigation of
the election of a Member was held to
be privileged.

State of Maine in the 85th Congress
and is entitled to his seat.

The resolution, which was re-
ported from the Committee on
House Administration, was accom-
panied by House Report No. 2482.
The committee advised in the re-
port that a special committee on
elections had traveled to Maine to
conduct a recount of ballots pursu-
ant to a Maine state statute
which provided for a recount to be
conducted by bipartisan teams
and to be supervised by represent-
atives of a special House elections
committee.

Congressional Impoundment of
Ballots

§ 8.9 A resolution providing for
the procurement of ballot
boxes, election returns, and
election record books in an
investigation of a contested
election case is presented as
privileged.
On Jan. 7, 1930,(18) Mr. Willis

G. Sears, of Nebraska, offered as
privileged House Resolution 113,
by direction of the Committee on
Elections No. 3. The resolution re-
lated to the subpena of witnesses
and the procurement of ballot
boxes, election returns, and elec-
tion record books in a committee

investigation of a contested elec-
tion case. After a Member arose to
object to the privileged status of
the resolution, Speaker Nicholas
Longworth, of Ohio, ruled that the
resolution was a privileged mat-
ter.(19) The resolution read as fol-
lows:

Resolved, That Jack R. Burke, coun-
ty clerk, or one of his deputies, Perry
Robertson, county judge, or one of his
deputies, and Lamar Seeligson, district
attorney, all of Bexar County, State of
Texas, are hereby ordered to appear
before Elections Committee No. 3, of
the House of Representatives as re-
quired then and there to testify before
said committee in the contested-elec-
tion case of Harry M. Wurzbach, con-
testant, versus Augustus McCloskey,
contestee, now pending before said
committee for investigation and report;
and that said county clerk or his dep-
uty, said county judge or his deputy,
and said district attorney bring with
them all the election returns they and
each of them have in their custody,
control, or/and possession, returned in
the said county of Bexar, Tex., at the
general election held on November 6,
1928, and that said county clerk also
bring with him the election record book
for the said county of Bexar, Tex.,
showing the record of returns made in
the congressional election for the four-
teenth congressional district of Texas,
for the said general election held on
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20. Similarly, a state law vesting cus-
tody of ballots in a state official can-
not prevail against a grand jury in-
vestigation of violations of federal
election statutes. In re Massey, 45 F
629 (D. Ark. 1890).

1. S. Res. 403, 74 CONG. REC. 2569,
71st Cong. 3d Sess. For the estab-
lishment of the committee and its
powers, see 72 CONG. REC. 6828,
6829, 71st Cong. 2d Sess., Apr. 10,
1930.

2. See the remarks at 105 CONG. REC.
18610, 18611, 86th Cong. 1st Sess.,
Sept. 8, 1959. The investigation was
undertaken pursuant to H. Res. 1,
86th Cong. 1st Sess.

For another occasion where the
Committee on House Administration
recounted ballots under its investiga-
tory power, see § 8.5, supra.

November 6, 1928, and to that end
that the proper subpoenas be issued to
the Sergeant at Arms of this House
commanding him to summon all of said
witnesses, and that said county clerk,
said county judge, and said district at-
torney to appear with said election re-
turns, as witnesses in said case, and
said county clerk with said election
record book; and that the expense of
said witnesses and all other expenses
under this resolution shall be paid out
of the contingent fund of the House;
and that said committee be, and here-
by is, empowered to send for all other
persons or papers as it may find nec-
essary for the proper determination of
said controversy.

§ 8.10 Committees of the House
and Senate investigating
elections may be authorized
to impound and to examine
the content of ballot boxes
following congressional elec-
tions.(20)

On several occasions, congres-
sional committees have been au-
thorized to impound ballot boxes
containing ballots cast in congres-
sional elections, either to resolve
election contests or to investigate
charges of election irregularities.

On Jan. 19, 1931, for example,
the Senate authorized by resolu-

tion a special investigatory com-
mittee to impound and to examine
the contents of ballot boxes. The
committee was investigating al-
leged violations of the Corrupt
Practices Act.(1)

Again, during the 86th Con-
gress, a subcommittee on elections
of the Committee on House Ad-
ministration traveled to an Arkan-
sas congressional district, where a
seat was being contested (Mr.
Dale Alford was the certified
Member). Its purpose was to take
physical custody of ballots and
other materials and to isolate
questionable ballots for further
consideration. A federal court im-
pounded the ballots for the use of
the committee.(2)

Validity of Ballots

§ 8.11 Absent fraud, violations
of directory state laws gov-
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3. The only federal statute on the form
of ballots is 2 USC § 9, requiring a
written or printed ballot unless vot-
ing machines have been authorized
by state law.

4. A state law requiring alternation of
names on ballots and publication
and display of ballots for a certain
period prior to an election has been
considered mandatory where invoked
prior to the election. Committee on
House Administration, report sub-
mitted Aug. 21, 1951, 97 CONG. REC.
10494, 82d Cong. 1st Sess.

5. Committee on House Administration,
report submitted June 13, 1961, 107
CONG. REC. 10186, 87th Cong. 1st
Sess. (law not made mandatory by
fact that election officials were sub-
ject to criminal sanctions for viola-
tion thereof).

6. Committee on House Administration,
report submitted Aug. 6, 1958, 104
CONG. REC. 16481, 85th Cong. 2d
Sess.

7. Committee on House Administration,
report submitted June 13, 1961, 107
CONG. REC. 10186, 87th Cong. 1st
Sess. (adoption of state court opin-
ion).

8. Committee on House Administration,
report submitted Sept. 8, 1959, 105
CONG. REC. 18610, 86th Cong. 1st
Sess. (where a subcommittee had
unanimously recommended that the
state clarify the use of stickers and
write-in voting in its election laws).

erning the conduct of elec-
tion officials as to ballots are
not sufficient to invalidate
ballots, but laws regulating
the conduct of voters as to
ballots must be substantially
complied with, as the latter
are mandatory.(3)

Elections committees of the
House examining allegedly invalid
ballots have determined, often in
reliance on state court opinions,
that those state laws regulating
the conduct of election officials in
relation to ballots are merely di-
rectory in nature, violations there-
of not constituting sufficient
grounds to invalidate ballots.
Laws governing the conduct of
voters in marking and handling
ballots are on the other hand
mandatory in nature, and sub-
stantial violations operate to void
the respective ballots.(4)

The following laws have been
ruled as directory in nature and

not sufficient to invalidate ballots:
a requirement that certain instru-
ments be made available to mark
ballots; (5) a law regarding poll
procedure and disposition of ab-
sentee ballots, envelopes, and ap-
plications; (6) a law requiring ini-
tials of precinct or poll clerks on
ballots; (7) a law prohibiting stick-
er votes and write-in votes where
the state customarily accepted
such votes and the state attorney
general had opined that their use
was legal.(8)

The following laws have been
regarded as mandatory, with vio-
lations thereof voiding ballots: a
law containing provisions declar-
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9. Committee on Elections No. 3, report
submitted Feb. 15, 1944, 90 CONG.
REC. 1675, 78th Cong. 2d Sess.

10. Committee on House Administration,
report submitted June 13, 1961, 107
CONG. REC. 10186, 87th Cong. 1st
Sess. (adoption of state court opin-
ion).

11. Report submitted Aug. 6, 1958, 104
CONG. REC. 16481, 85th Cong. 2d
Sess. (listing nine types of manda-
tory absentee voting laws). The re-
port concluded that where absentee
ballots should be rejected due to im-
proper envelopes and applications,
the method of proportionate deduc-
tion could be used to equitably de-
duct votes from the totals of the re-
spective candidates.

12. Report submitted Aug. 6, 1958, 104
CONG. REC. 16481, 85th Cong. 2d
Sess. (adoption of state court opin-
ion.)

13. For Senate appointments, see
§§ 9.149.16, infra.

Proposals to amend the Constitu-
tion to allow the appointment of
Representatives to fill temporary va-
cancies have been rejected. See § 9.9,
infra.

14. For the ways in which vacancies may
be created, see House Rules and
Manual §§ 18–24 (comments to U.S.
Const. art. I, § 2, clause 4) (1973).

15. See House Rules and Manual §§ 18,
19 (1973).

16. See § 9.1, infra.

ing an act of an election official
essential to the validity of an elec-
tion; (9) a law requiring the county
clerk’s seal and initials on absen-
tee ballots; (10) a law requiring
voter compliance with absentee
voting laws; (11) and a law requir-
ing that a ballot be invalidated if
the voter’s choice could not be
ascertained for any reason.(12)

§ 9. Elections to Fill Va-
cancies

Article I, section 2, clause 4 of
the Constitution provides that
upon the creation of a vacancy in

the House, the executive authority
of the state shall issue a writ of
election to fill the vacancy. A va-
cancy in the Senate may be filled
either by a writ of election or by
state executive appointment
under the 17th amendment.(13)

Whether a vacancy arises by
death, resignation, declination, or
action of the House,(14) the va-
cancy must be officially declared,
either by the state executive or by
the House, in order that a special
election may be held. Usually
state authorities take cognizance
of the vacancy without the re-
quirement of notice by the House,
and normally the state executive
declares the vacancy to exist, par-
ticularly in cases of death, dec-
lination, or resignation.(5)

If a Member resigns directly to
the state Governor, as is the cus-
tomary practice, the House is
thereafter notified and the House
need take no action.(16) If he re-
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17. See § 9.2, infra.
18. See § 9.3, infra.
19. Id.
20. See § 9.2, infra (Speaker notifies

state of vacancy) and § 9.5, infra
(presumed death, House declaration
of vacancy).

1. See Jackson v Ogilvie, 426 F2d 1333
(7th Cir. 1970), cert. denied, 400
U.S. 833; In re Congressional Elec-
tion, 15 R.I. 624, 9 A.224 (1887); In
re the Representation Vacancy, 15
R.I. 621, 9 A.222 (1887). Contra, Peo-
ple ex rel. Fitzgerald v Voorhis, 222

N. Y. 494 119 N.E. 106 (1918) (state
court, would not interfere with exec-
utive discretion to call special elec-
tion).

2. See § 9.7, infra.
3. For materials on Congress as judge

of elections to fill vacancies, see
§§ 9.7, 9.8, infra. For the certificates
of election of Members-elect to fill
vacancies, see §§ 9.11–9.13, infra.

4. See 2 USC § 7.
5. See 2 USC § 8.
6. For protection of voting rights, see

§ 6, supra. For districting require-
ments, see §§ 3, 4, supra.

signs directly to the Speaker, the
Speaker may be given authority
by the House to notify the state
Governor of the vacancy.(17) Al-
though a resigning Member may
specify that his resignation take
effect in the future,(18) there is
doubt as to the validity or effec-
tiveness of a resignation which
does not specify its effective
date.(19)

If a Governor does not recognize
the existence of a vacancy, such as
in the case of a presumed death
not susceptible of proof, the House
itself may declare the seat vacant,
as it does where independent
House action creates a vacancy by
expulsion or exclusion of a Mem-
ber.(20)

Once the vacancy is declared,
the state Governor has a manda-
tory and not merely a directory
duty to call for a special elec-
tion.(1)

The time, place, and manner of
special elections are regulated in
much the same way as in general
elections; in the absence of federal
regulation, state law governs the
proceedings.(2) And Congress is
the sole judge of the elections and
returns of Members-elect to fill
vacancies, whose certificates must
be transmitted to the House and
must show the Member-elect reg-
ularly elected in accordance with
federal and state law.(3)

Although the time for general
elections is regulated by federal
statute,(4) the states appoint the
time of special elections to fill va-
cancies.(5) The state in holding a
special election must comply with
constitutional and statutory re-
quirements applicable to all fed-
eral elections, such as those man-
dating full voting rights and prop-
erly drawn congressional dis-
tricts.(6)
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In cases where congressional dis-
trict lines were redrawn after the
general election but before a special
election, the decisions have been in
conflict as to whether the special
election should be held in the old
district or the newly drawn district.
See People ex rel. Fitzgerald v
Voorhis, 222 N.Y. 494, 119 N.E. 106
(1918) (election to be held in new
district rather than district at time
of original election); contra, Sloan v
Donoghue, 20 Cal. 2d 607, 127 P.2d
607, 127 P.2d 922 (1942). See also 1
Hinds’ Precedents §§ 311, 312, 327.

7. 114 CONG. REC. 26541, 90th Cong.
2d Sess. For further illustrations see
108 CONG. REC. 7, 87th Cong. 2d
Sess., Jan. 10, 1962; and 89 CONG.
REC. 7779, 78th Cong. 1st Sess.,
Sept. 23, 1943.

8. John W. McCormack (Mass.).

9. Where the House itself creates a va-
cancy, as by its ruling in an election
case or otherwise, the Speaker is di-
rected to notify the state executive of
the vacancy (see §§ 9.5, 9.7, infra).
But a Member’s resignation is only
effective when transmitted to the
Governor, and not to the House.

Notification of Vacancy

§ 9.1 Under normal practice,
Members notify the Speaker
by letter of their resignation
after first submitting their
resignations to the Governor
of their state.
On Sept. 12, 1968,(7) the Speak-

er (8) laid before the House a com-
munication from Mr. Charles
Goodell, of New York, which read
as follows:

HOUSE OF REPRESENTATIVES,
Washington, D.C.,
September 11, 1968.

Hon. JOHN W. MCCORMACK,
Speaker of the House of Representa-

tives,
Washington, D.C.

DEAR MR. SPEAKER: I have today
submitted my resignation as United
States Representative from the 38th
District of the State of New York to
the Governor of New York. This res-
ignation is effective at the close of
business on September 9, 1968.

The years I have spent in the House
of Representatives have been memo-
rable ones. I will not soon forget the
many wonderful friendships I made
during these years. The opportunity to
serve with you and the many out-
standing members of the House of Rep-
resentatives has been most rewarding.

I look forward to working with you
and your colleagues in another capac-
ity as we continue to pursue construc-
tive and positive solutions to the crit-
ical problems of the times.

With warm personal regards, I am,

Very truly yours,
CHARLES E. GOODELL.

§ 9.2 Where a Member resigns
by direct communication to
the Speaker only, the House
authorizes the Speaker to no-
tify the Governor of the State
in order to effectuate the res-
ignation and create a va-
cancy.(9)

On July 12, 1957, after a Mem-
ber from Pennsylvania had re-



895

ELECTIONS AND ELECTION CAMPAIGNS Ch. 8 § 9

10. 103 CONG. REC. 11536, 85th Cong.
1st Sess. See also 75 CONG. REC.
2969, 72d Cong. 1st Sess., Jan. 29,
1932; 90 CONG. REC. 8450, 78th
Cong. 2d Sess., Nov. 27, 1944; 106
CONG. REC. 16535, 86th Cong. 2d
Sess., Aug. 16, 1960 (during adjourn-
ment, previous authority granted).

11. 109 CONG. REC. 18583, 88th Cong.
1st Sess.

12. 90 CONG. REC. 8689, 78th Cong. 2d
Sess.

signed directly to the House,(10)

Speaker Sam Rayburn, of Texas,
was authorized by the House (by
unanimous consent) to notify the
Governor of Pennsylvania of the
vacancy as follows:

His Excellency GEORGE M. LEADER,
Governor of Pennsylvania,
Harrisburg, Pa.

SIR: Honorable Samuel K. McCon-
nell, Jr. on Friday July 12, 1957, sub-
mitted his resignation as a Representa-
tive in the Congress of the United
States from the Thirteenth District of
Pennsylvania, effective September 1,
1957, and pursuant to the order of the
House of Representatives on Friday,
July 12, 1957, I have been directed to
so inform you.

Very truly yours,
SAM RAYBURN.

Resignations Effective in the
Future

§ 9.3 Resigning Members have
on occasion made their res-
ignations effective on a fu-
ture date and on one occa-
sion the effective date fol-
lowed the anticipated date of
a special election to fill the
vacancy which would be cre-

ated; but a resignation to be-
come effective when a spe-
cial election may be held or a
successor elected, without
specifying an effective date
certain, is invalid and does
not create a vacancy.
On Oct. 2, 1963,(11) W. Homer

Thornberry notified Speaker John
W. McCormack, of Massachusetts,
of his resignation as a Represent-
ative from Texas, the resignation
to become effective Dec. 20, 1963.
Mr. Thornberry delayed the effec-
tive date of his resignation be-
cause of the press of business in
the House and because a special
election, for another purpose, had
previously been scheduled for Dec.
9 in Texas; that date was there-
fore considered an opportune time
to conduct a special election for
Mr. Thornberry’s seat. James J.
Pickle, of Texas, was elected to fill
the seat in the Dec. 9 special elec-
tion and took the oath as a Mem-
ber on Dec. 21, 1963.

On Dec. 1, 1944,(12) in the 78th
Congress, second session, Dave E.
Satterfield notified Speaker Sam
Rayburn, of Texas, of his resigna-
tion as a Representative from Vir-
ginia, ‘‘to become effective as soon
as my successor can be elected.’’
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13. 103 CONG. REC. 3, 85th Cong. 1st
Sess., Jan. 3, 1957 (letter of resigna-
tion laid before the Senate at con-
vening of 85th Congress).

Mr. Satterfield had already been
re-elected in November to a House
seat in the 79th Congress. No spe-
cial election was called in Virginia
and Mr. Satterfield took his seat
as a Representative from Virginia
to the 79th Congress. On Jan. 29,
1945, Mr. Satterfield resigned
from the House, effective on Feb.
15, 1945.

On Jan. 18, 1965 (see § 9.4,
infra), Albert W. Watson notified
Speaker John W. McCormack, of
Massachusetts, of his resignation
as a Representative from South
Carolina, to be effective ‘‘upon
such date as the Governor may
set for a special election to fill the
vacancy.’’ The Governor of South
Carolina declined to take any ac-
tion on the conditional resignation
and no special election was called.
On Jan. 28, 1965, Mr. Watson no-
tified the Speaker of his resigna-
tion as a Representative to take
effect immediately.

On Sept. 26, 1956,(13) Senator
Marion Price Daniel (who had
begun his six-year term in 1953)
resigned his seat in the Senate
from the State of Texas, to become
effective Jan. 15, 1957, ‘‘or at such
earlier date as my successor has
been elected and qualified.’’ Sen-

ator Daniel’s letter of resignation
to the Governor of Texas stated
that ‘‘although the date of the
election . . . is a matter within
your discretion, please permit me
to express the hope that it will be
held in time for my successor to
take office not later than January
3.’’ The Governor of Texas did not
call a special election, since no va-
cancy could be created by the
qualified resignation until Jan.
15, 1957, in the 85th Congress
first session. Senator William A.
Blakley was appointed to fill the
vacancy created on Jan. 15 and
took his seat in the Senate on
Jan. 17.

Parliamentarian’s Note: For a
discussion in the Senate in the
58th Congress on the impropriety
of a resignation to take effect on a
future unspecified date, see 2
Hinds’ Precedents § 1229. The
view was expressed on that occa-
sion (involving a contested elec-
tion case) that any resignation to
take effect in the future, whether
or not an effective date was speci-
fied, only constituted notice of the
intention to resign, since the re-
signing Member could withdraw
his resignation before it took ef-
fect. See, for example, the resigna-
tion of a Member to take effect on
a future specified date cited at 6
Cannon’s Precedents § 231; the
Member withdrew his resignation
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14. 111 CONG. REC. 805, 806, 89th Cong.
1st Sess.

15. 111 CONG. REC. 1452, 89th Cong. 1st
Sess.

16. When a vacancy in a congressional
seat is created, the state Governor
has an affirmative duty under U.S.
Const. art. I, § 2, clause 4 to call a
special election to fill the vacancy.
See Jackson v Ogiluie, 426 F2d 1333
(7th Cir. 1970), cert. denied, 400
U.S. 833.

Under 2 USC § 8, the state legisla-
ture may prescribe the time for a
special election to fill a congressional
vacancy.

after it had been received by the
State Governor but before its ef-
fective date.

The precedents of the House
have established that a resigna-
tion may be made effective on a
future date (see 2 Hinds’ Prece-
dents §§ 1220–1227), but as the
precedents above indicate, a res-
ignation which does not specify a
date certain on which it becomes
effective is invalid and does not
create a vacancy. And in view of
the possibility of the withdrawal
of a resignation which is not yet
effective, a special election to fill
the seat should be withheld until
the effective date of the resigna-
tion.

State Duty to Call Special
Election

§ 9.4 Where a Member re-
signed, his resignation to be
effective on the date of an
election to fill the vacancy,
and the Governor failed to
call a special election, the
Member immediately re-
signed from the House.
On Jan. 18, 1965,(14) Speaker

John W. McCormack, of Massa-
chusetts, laid before the House a
letter from Mr. Albert W. Watson,
of South Carolina, advising the

Speaker of his resignation to the
Governor of his state, such res-
ignation to be effective upon such
date as the governor may set for a
special election to fill the vacancy.

On Jan. 28, 1965,(15) the Speak-
er laid before the House a commu-
nication from Mr. Watson stating
that it appeared that the Gov-
ernor of South Carolina intended
to take no affirmative action on
his provisional resignation or to
call a special election to fill the
vacancy that would be created.
Mr. Watson therefore immediately
resigned his seat as a Representa-
tive, to the Governor with notice
to the Speaker.(16)

§ 9.5 Where a Member-elect
disappeared between the
issuance of his certificate of
election and the convening of
the Congress, and the Gov-
ernor took no action, the
House declared the seat va-
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17. 119 CONG. REC. 15, 16, 93d Cong.
1st Sess.

18. Id.

19. 111 CONG. REC. 27171, 89th Cong.
1st Sess.

20. See U.S. Const. art. I, § 4, clause 1
and 2 USC § 8.

cant and notified the Gov-
ernor thereof.
On Jan. 3, 1973, at the con-

vening of the 93d Congress,
Speaker Carl Albert, of Okla-
homa, laid before the House com-
munications from the Clerk advis-
ing him of the disappearance of
an aircraft carrying two Rep-
resentatives-elect to the House,
N.J. Begich, of Alaska, and Hale
Boggs, of Louisiana.(17) The
Clerk’s communication stated
that, for one of those Members-
elect, the Governor of the state
had declared the congressional
seat vacant, pursuant to a pre-
sumptive death verdict and a cer-
tificate of presumptive death.

As to the other Member-elect,
Mr. Boggs, the Clerk advised the
Speaker that the attorney general
of Louisiana had informed him
that no action had been taken by
the Governor and no action was
contemplated to change the status
of Mr. Boggs or to change the sta-
tus of the certificate of election for
Mr. Boggs filed with the Clerk.

The House then adopted House
Resolution 1, declaring the seat of
Mr. Boggs to be vacant and noti-
fying the Governor of Louisiana of
the existence of the vacancy.(18)

§ 9.6 After a vacancy was cre-
ated by the death of a Rep-

resentative, the state Gov-
ernor proclaimed the winner
of the special primary elec-
tion to be duly elected to the
House without holding a gen-
eral election, since the pri-
mary winner was the only
qualified candidate for the
general election.
On Oct. 18, 1965,(19) Mr. Edwin

W. Edwards took the oath of office
to fill a vacancy from the State of
Louisiana. On Oct. 15, 1965, the
Governor of Louisiana had pro-
claimed Mr. Edwards duly elected
to the House of Representatives,
without holding a general election,
since Mr. Edwards had won the
special Democratic primary elec-
tion and no other candidates had
qualified to stand for office in the
general election to fill the va-
cancy.

Application of State Law as to
Special Elections

§ 9.7 Congress in judging the
elections of Members to fill
vacancies follows state law
regulating the time and pro-
cedure for such elections, in
the absence of federal regu-
lation.(20)
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1. 78 CONG. REC. 1035, 73d Cong. 2d
Sess. On Jan. 3, 1934, the House
had denied the right to be sworn to
either contestant and had referred
the matter to the Elections Com-
mittee. 78 CONG. REC. 11, 12, 73d
Cong. 2d Sess.

2. See 78 CONG. REC. 1108–11, 73d
Cong. 2d Sess., Jan. 22, 1934 and 78
CONG. REC. 1510–21, 73d Cong. 2d
Sess., Jan. 29, 1934.

3. 78 CONG. REC. 1521, 73d Cong. 2d
Sess., Jan. 29, 1934.

4. H. Res. 986, 118 CONG. REC. 18654,
92d Cong. 2d Sess.

On Jan. 20, 1934, a Committee
on Elections submitted House
Resolution 231 and House Report
No. 334, declaring null and void
an election to fill a vacancy and
denying the seat to either of the
two contestants, one with a certifi-
cate of election from the Governor
and one with a certificate of elec-
tion from a citizens’ committee.(1)

The committee (see H. Rept. No.
334) had determined, after exam-
ining the relevant state law, that:
The election to fill the vacancy,
held pursuant to the governor’s
proclamation, was invalid because
held prior to expiration of the pe-
riod required by state law to pre-
cede the election; and although
the election was invalid, a party
committee could not itself nomi-
nate a candidate and hold an elec-
tion to choose him as a Represent-
ative.(2) The House adopted the
resolution declaring the election
null and void:

Resolved, That there was no valid
election for Representative in the

House of Representatives of the Sev-
enty-third Congress from the Sixth
Congressional District of the State of
Louisiana on the 5th day of December,
or the 27th day of December 1933, and
that neither Mrs. Bolivar E. Kemp nor
J. Y. Sanders, Jr., is entitled to a seat
therein; and be it further

Resolved, That the Speaker commu-
nicate to the Governor of the State of
Louisiana that there is a vacancy in
the representation of that State in the
Sixth Congressional District thereof.(3)

§ 9.8 Where a state court
issued a preliminary injunc-
tion against the issuance of a
certificate to a Member-elect
to fill a vacancy and the
Speaker declined to admin-
ister him the oath, without
the certificate and without
unanimous consent of the
House, the House authorized
that he be sworn and re-
ferred to committee the ques-
tion as to his final right to a
seat.
On May 24, 1972, the House au-

thorized the Speaker to admin-
ister the oath to Member-elect
William S. Conover II, to fill a va-
cancy in a congressional seat from
Pennsylvania.(4) House Resolution
986, authorizing the administra-
tion of the oath, provided that Mr.
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Conover’s final right to a seat be
referred to the Committee on
House Administration, since a
citizens’ group had obtained a
state court preliminary injunction
prohibiting the state Governor
from issuing a certificate of elec-
tion to Mr. Conover:

Whereas the Honorable James G.
Fulton, Representative from the Twen-
ty-seventh District of Pennsylvania,
died on the 5th day of October 1971;

Whereas Governor Milton Shapp,
duly elected Governor of the Common-
wealth of Pennsylvania, ordered a spe-
cial election for the purpose of filling
the seat vacated by the death of the
Honorable James G. Fulton;

Whereas said special election was
held on the 25th day of April 1972;

Whereas the laws of Pennsylvania
provide that any candidate may chal-
lenge the results of said election within
twenty days of the election;

Whereas twenty days have expired
and neither Douglas Walgren, Demo-
cratic candidate in that special elec-
tion, nor Willard Holt, Constitution
candidate in said special election, have
filed suit in any court challenging said
election;

Whereas the Bureau of Elections, Al-
legheny County, has forwarded the of-
ficial certified vote to the Secretary of
the Commonwealth of Pennsylvania,
according to the laws of the Common-
wealth of Pennsylvania, showing that
William S. Conover II received twenty-
eight thousand six hundred and forty-
seven votes; Douglas Walgren received
twenty-five thousand nine hundred
and fifty-six votes; and Willard Holt re-
ceived one thousand five hundred and
seventeen votes;

Whereas a citizens’ group has insti-
tuted a suit against Milton Shapp,
Governor of the Commonwealth of
Pennsylvania, and C. Delores Tucker,
Secretary of the Commonwealth of
Pennsylvania, and did on May 11,
1972, obtain in the Commonwealth
Court of Pennsylvania a preliminary
injunction restraining Milton Shapp,
Governor of the Commonwealth of
Pennsylvania, from issuing a certifi-
cate of election based on the aforemen-
tioned results of the special election
held April 25, 1972;

Whereas legal proceedings ema-
nating from this suit may result in
protracted litigation thereby depriving
the Twenty-seventh Congressional Dis-
trict of Pennsylvania of representation
in the House of Representatives for an
indefinite period; and

Whereas under article I, section 5 of
the Constitution of the United States
the House of Representatives is the
judge of the elections, returns and
qualifications of its own Members:
Therefore be it

Resolved, That the Speaker is hereby
authorized and directed to administer
the oath of office to the gentleman
from Pennsylvania, Mr. William S.
Conover II; and be it further

Resolved, That the question of the
final right of William S. Conover II to
a seat in the Ninety-second Congress
be referred to the Committee on House
Administration, and said committee
shall have the power to send for per-
sons and papers and examine wit-
nesses on oath in relation to the sub-
ject matter of this resolution.

Parliamentarian’s Note: Mr.
Conover had originally appeared
to take the oath of office shortly
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5. See, e.g., 106 CONG. REC. 1715, 1747,
1748, 86th Cong. 2d Sess., Feb. 2,
1960 (S.J. Res. 39).

6. 90 CONG. REC. 8201, 78th Cong. 2d
Sess.

7. 113 CONG. REC. 11298, 90th Cong.
1st Sess.

8. 111 CONG. REC. 13774, 89th Cong.
1st Sess.

9. See also § 7.5, supra, where a Sen-
ator elected by a ‘‘write-in’’ vote re-

after the special election to fill the
vacancy was held on Apr. 25,
1972, but Speaker Carl Albert, of
Oklahoma, declined to administer
the oath due to the preliminary
injunction and the likelihood of an
objection being raised to Mr.
Conover’s taking the oath without
a certificate of election.

Proposals to Fill Vacancies by
Appointment

§ 9.9 Proposals to amend the
Constitution to provide for
filling vacancies in the
House by appointment have
been rejected.(5)

Re-election of Representative to
Succeed Himself

§ 9.10 A Member who resigns
or who is excluded from the
House may be re-elected in a
special election to succeed
himself in the same Con-
gress.
On Nov. 20, 1944,(6) Mr. James

Domengeaux appeared to take the
oath of office. He was elected to
fill a vacancy created when he
had resigned his congressional

seat from the State of Louisiana
in the same Congress.

Parliamentarian’s Note: Mr.
Domengeaux resigned to enter the
armed forces and after approxi-
mately 90 days was discharged
because of physical disability.

On May 1, 1967,(7) Speaker
John W. McCormack, of Massa-
chusetts, laid before the House a
letter from the Clerk, advising re-
ceipt of a certificate showing the
special election of Mr. Adam C.
Powell, of New York, to fill a va-
cancy created when the House, on
Mar. 1, 1967, adopted a resolution
excluding Mr. Powell from mem-
bership and declaring his seat va-
cant. In response to a parliamen-
tary inquiry, the Speaker indi-
cated that if Mr. Powell appeared
to take the oath and was again
challenged, the House would have
to determine, at that time, what
action it should take.

On June 16, 1965,(8) Mr. Albert
W. Watson, of South Carolina,
elected in a special election to fill
the vacancy created when he him-
self resigned from the House, was
administered the oath of office. He
had originally been elected as a
Democrat, resigned from the
House, and was re-elected to the
House as a Republican.(9)
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signed to permit a regular primary
election and announced his can-
didacy therein.

10. 102 CONG. REC. 5, 84th Cong. 2d
Sess. See also 104 CONG. REC. 5,
85th Cong. 2d Sess., Jan. 7, 1958;
112 CONG. REC. 6, 89th Cong. 2d
Sess., Jan. 10, 1966 (certificates for
Members to fill vacancies are not
laid before the House until after the
roll call, on the convening day of the
second session); 114 CONG. REC.
25508, 90th Cong. 2d Sess., Sept. 4,
1968; 115 CONG. REC. 26056, 26057,
91st Cong. 1st Sess., Sept. 18, 1969
(Governor of state, having named ap-
pointee to fill vacancy, appeared on
Senate floor to witness taking of
oath by appointee).

11. 115 CONG. REC. 28487, 91st Cong.
1st Sess., Oct. 3, 1969 (sworn in as
Member prior to vote on military
procurement authorization for 1970);
111 CONG. REC. 27171, 89th Cong.
1st Sess., Oct. 18, 1965 (only can-
didate for the vacancy); 111 CONG.
REC. 13774, 89th Cong. 1st Sess.,
June 16, 1965 (re-election of Member
who resigned); 100 CONG. REC.
13282, 83d Cong. 2d Sess., Aug. 4,
1954 (Delegate-elect); 90 CONG. REC.
8194, 78th Cong. 2d Sess., Nov. 16,
1944.

12. Although no special form for the cer-
tificate of a Representative-elect is
required by federal law, the certifi-
cate of a Member-elect to fill a va-
cancy should identify the vacancy
and term he is filling. See, in gen-
eral, § 15, infra.

13. 72 CONG. REC. 9891, 9892, 71st
Cong. 2d Sess.

Certificate of Election to Fill
Vacancy

§ 9.11 The Clerk notifies the
Speaker when he receives
certificates of elections to fill
vacancies in the House.
On Jan. 3, 1956,(10) the Speaker

laid before the House a commu-
nication from the Clerk stating as
follows:

A certificate of election in due form
of law for the Honorable John D. Din-
gell as a Representative-elect to the
Eighty-fourth Congress from the Fif-
teenth Congressional District of the
State of Michigan, to fill the vacancy
caused by the death of his father, the
late Honorable John D. Dingell, has
been received from the secretary of
state of Michigan, and is on file in this
office.

§ 9.12 Members-elect to fill va-
cancies may be sworn by

unanimous consent where
their certificates of elections
have not arrived and their
elections are not con-
tested.(11)

§ 9.13 A Member-elect elected
to fill a vacancy was sworn
in, although his certificate
was objected to on the
ground that it stated he was
‘‘duly elected as Congress-
man,’’ instead of ‘‘Represent-
ative in Congress.’’ (12)

On June 2, 1930,(13) Mr. Robert
H. Clancy, of Michigan, arose to
object to the validity of the certifi-
cate of election of Thomas L.
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14. 102 CONG. REC. 10769, 84th Cong.
2d Sess.

15. 107 CONG. REC. 6, 7, 87th Cong. 1st
Sess.

Blanton, Member-elect from
Texas, to fill a vacancy. Mr.
Clancy’s objection was based on
the description in the credentials
of Mr. Blanton as ‘‘Congressman,’’
instead of as ‘‘Representative in
Congress.’’

Mr. John N. Garner, of Texas,
arose to state that Mr. Clancy’s
objection was frivolous, since the
certificate clearly stated that Mr.
Blanton was elected from the 17th
District of Texas, and to succeed
Mr. Robert Q. Lee, who all the
Members of the House knew rep-
resented the 17th District in the
House. Mr. Clancy responded that
the Clerk of the House had noti-
fied the authorities in Texas a
number of times that they should
not designate the office as ‘‘Con-
gressman,’’ but as ‘‘Representative
in Congress,’’ and that the prece-
dents of the House mandated that
the credentials must be in order
and must correctly describe the of-
fice.

The House then voted on the
question and directed that the
Speaker administer the oath to
the challenged Member-elect.

Appointees to Fill Vacancies in
Senate

§ 9.14 An appointee to fill a va-
cancy in the Senate declined
to serve, whereupon his cer-
tificate of appointment was

returned to the state Gov-
ernor.
On June 21, 1956,(14) there was

laid before the Senate two com-
munications from Governor Chan-
dler of Kentucky, one appointing
Senator-elect Joseph Leary to fill
a vacancy, and one asking the re-
turn of the certificate of appoint-
ment, since Mr. Leary had de-
clined to serve. The Senate or-
dered the return of the certificate:

Ordered, That in view of the declina-
tion of Joseph J. Leary of the appoint-
ment by the Governor of Kentucky as
Senator from that State to fill the va-
cancy caused by the death of the late
Senator Alben W. Barkley, the certifi-
cate of appointment of Mr. Leary be re-
turned by the Secretary of the Senate
to the Governor, in comoliance with his
request.

§ 9.15 Where a candidate was
simultaneously elected as a
Senator and as Vice Presi-
dent, he was administered
the oath as Senator and then
immediately resigned from
the Senate; this resignation
was followed by the adminis-
tration of the oath to an ap-
pointee to fill the vacancy
that had been created.
On Jan. 3, 1961,(15) Senator-

elect Lyndon B. Johnson, of
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16. 116 CONG. REC. 44516, 91st Cong. 2d
Sess.

17. For the constitutional provisions and
comments thereon, see House Rules
and Manual §§ 42–44, 46–51 (1973).

Texas, was administered the oath,
after which he submitted his res-
ignation from the Senate due to
his election as Vice President of
the United States.

Following his resignation, there
were laid before the Senate a let-
ter and telegram from the Gov-
ernor of Texas appointing Mr.
William A. Blakley to fill the va-
cancy created by Mr. Johnson’s
resignation. After the receipt of
the communications, Mr. Blakley,
who was present, was adminis-
tered the oath.

§ 9.16 The Speaker laid before
the House a letter of resigna-
tion from a Member who had
been appointed to the Senate
to fill the vacancy caused by
the resignation of a Senator

whose term of office was
about to expire.
On Dec. 31, 1970, the Speaker

laid before the House the resigna-
tion of Mr. William V. Roth, Jr., of
Delaware. Mr. Roth had been ap-
pointed by the Governor to fill a
vacant senatorial seat and was
administered the oath in the Sen-
ate on Jan. 2, 1971, although the
term of office for the seat was to
expire a day later on Jan. 3,
1971.(16)

Parliamentarian’s Note: Mr.
Roth had been elected as a Sen-
ator from Delaware, his term to
begin Jan. 3, 1971; the appoint-
ment to fill the vacancy in the
91st Congress had the effect of in-
creasing his seniority in the 92d
Congress.

C. CAMPAIGN PRACTICES

§ 10. Regulation and En-
forcement

The U.S. Constitution grants
each House of Congress the
power, under article I, section 5,
to judge the elections and returns
of its own Members. It also grants
to Congress, under article I, sec-

tion 4, the power to make or alter
regulations for the time, place,
and manner of holding elec-
tions.(17)

The Supreme Court has af-
firmed that the power of Congress
to make regulations for holding
elections extends to every phase of
the election process, including
campaign practices:
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18. Smiley v Holme, 285 U.S. 355, 366
(1932).

Congressional authority over elec-
tion regulation and practices extends
to the primary process. See United
States v Classic, 313 U.S. 299 (1941),
United States v Wurzbach, 280 U.S.
396 (1930).

19. Pub. L. No. 92–225, 86 Stat. 3, Feb.
7, 1972. See §§ 10.6–10.8, infra, for
instances of civil actions brought
against the Clerk.

It cannot be doubted that these com-
prehensive words [U.S. Const. art. I,
§ 4, clause 1] embraces authority to
provide a complete code for congres-
sional elections, not only as to times
and places, but in relation to notices,
registration, supervision of voting, pro-
tection of voters, prevention of fraud
and corrupt practices, counting of
votes, duties of inspectors and can-
didates, and making a publication of
election returns; in short, to enact nu-
merous requiements as to procedure
and safeguards which experience
shows are necessary in order to enforce
the fundamental right involved.(18)

Until 1972, campaign practices
in congressional elections were
governed by the Corrupt Practices
Act of 1925, as amended; the Fed-
eral Election Campaign Act of
1971 repealed the Corrupt Prac-
tices Act and established a new
and comprehensive code for cam-
paign practices and expenditures
with provisions for investigations
and enforcement.(19) The act re-
quired reports on campaign con-
tributions and expenditures to be

filed with the Clerk by candidates
for election to the House and des-
ignated the Clerk as ‘‘supervisory
officer’’ of the act in relation to
House elections with duties as to
investigations, enforcement, and
referral to prosecutors of viola-
tions of the act. Because of the
Clerk’s role under the election
statutes, a variety of civil actions
have been brought against him in
his official capacity, and the Clerk
has been authorized to obtain
counsel when necessary in rela-
tion to his statutory functions.
The Federal Election Campaign
Act Amendments of 1974 imposed
new limitations on campaign con-
tributions and expenditures, modi-
fied reporting requirements under
the act, provided for public financ-
ing of Presidential nominating
conventions and primary elec-
tions, and created a new Federal
Election Commission to inves-
tigate and enforce compliance
with the act, to render advisory
opinions and to promulgate rules
and regulations under the act.
Under the 1974 amendments, the
commission was composed of the
Clerk of the House and Secretary
of the Senate, as ex officio mem-
bers without voting rights, and six
members, two to be appointed by
the Speaker upon the rec-
ommendations of the Majority and
Minority Leaders of the House,
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20. Pub. L. No. 93–443, 88 Stat. 1263,
Oct. 15, 1974. See § 10.11, infra, for
the procedure of the House in receiv-
ing and confirming the nominations
to the commission in 1975.

21. 424 U.S. 1 (1976); as indicated in the
note to § 10.11, infra, the decision of
the Court as to the powers of the
commission was stayed for a time
certain to allow Congress to consider
and act on the matter.

22. Pub. L. No. 94–283, 90 Stat. 475,
May 11. 1976.

23. See § 10.12, infra, for a discussion of
congressional disapproval of commis-
sion regulations under the Election
Campaign Act, as amended.

two to be appointed by the Presi-
dent pro tempore upon the rec-
ommendations of the Majority and
Minority Leaders of the Senate,
and two to be appointed by the
President; all nominees were sub-
ject to confirmation by both
Houses of Congress.(20)

On Jan. 30, 1976, the U.S. Su-
preme Court handed down a deci-
sion in the case of Buckley v
Valeo,(21) in which the constitu-
tionality of the Federal Election
Campaign Act Amendments was
challenged on several grounds.
The Court ruled that certain of
the spending limitations imposed
by the act violated the first
amendment to the Constitution;
the Court also found that the Fed-
eral Election Commission was pro-
hibited from exercising all of the
administrative and enforcement
powers granted to it by the act,
since the authority of the Speaker
and the President pro tempore to
appoint two members each to the
commission violated U.S. Con-

stitution, article II, section 2,
clause 2, vesting in the President
the power to nominate and to ap-
point, with the advice and consent
of the Senate, officers of the
United States. To remedy the con-
stitutional infirmities of the 1974
act and to effect further modifica-
tions in the Election Campaign
Act, the Congress passed and the
President signed into law the Fed-
eral Election Campaign Act
Amendments of 1976; that act
provided that all six members of
the Federal Election Commission
be appointed by the President
with the advice and consent of the
Senate.(22) The 1976 amendments
also provided a new procedure,
not contained in the 1974 act, for
the House to consider as a privi-
leged matter a report of the ap-
propriate House committee on a
resolution disapproving certain
regulations proposed by the com-
mission on reporting requirements
for candidates for election to the
House; the 1974 act had made
such regulations subject to a sin-
gle-House veto but did not specify
any procedure for House consider-
ation of disapproval resolu-
tions.(23)
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24. Pub. L. No. 506, Ch. 368, title III
§ 305, Feb. 28, 1925.

25. Id., § 306.
26. Pub. L. No. 92–225, 86 Stat. 3,

§ 304(a), Feb. 7, 1972.

27. Id., § 303(a).
28. Id., § 301(a).

1. Id., § 308.

The functions of the Clerk
under the 1974 and 1976 amend-
ments to the Federal Election
Campaign Act of 1971 differ from
his functions both under the origi-
nal act and under the Federal
Corrupt Practices Act.

Under the Federal Corrupt
Practices Act, candidates for the
House were required to report to
the Clerk, as were political com-
mittees which fell within the
terms of the act, even if such com-
mittees existed to support senato-
rial or Presidential candidates.(24)

Similarly, any person making ex-
penditures greater than $50, other
than by contribution to a political
committee, had to file a statement
disclosing the particulars with the
Clerk, if such expenditures influ-
enced the election of candidates in
two or more states.(25)

Under the Federal Election
Campaign Act of 1971, which des-
ignated the Clerk a ‘‘supervisory
officer’’ with respect to House elec-
tions, the definition of committees
supporting candidates was broad-
ened, with the result that most of
the intrastate and district com-
mittees previously reporting at
the state level under the Federal
Corrupt Practices Act had to file
timely reports with the Clerk.(26)

Moreover, all committees falling
within the definition had to file a
statement of organization and reg-
ister with the Clerk.(27) The Clerk
had jurisdiction over amendments
to or withdrawals of registrations.
Finally, the definition of an elec-
tion was expanded to include pri-
maries and runoff elections.(28)

In addition to the reports which
committees and candidates were
required to file at specified time
intervals, the Clerk received re-
ports of independent expenditures.
Among other duties and functions
of the Clerk were the following: to
prescribe reporting and registra-
tion forms together with separate
schedules, particularly for the re-
porting of committee debts and
obligations; to make reports and
registrations available for public
inspection; to preserve all docu-
ments for a five-year period from
the date of receipt; to conduct au-
dits and field investigations; to re-
ceive complaints and to report any
apparent violations of the act to
the appropriate law enforcement
authorities; and to prescribe rules
and regulations for the perform-
ance of these duties.(1)

Under the 1974 amendments,
signed Oct. 15, 1974, many func-
tions of the Clerk were trans-
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2. Pub. L. No. 93–443, 88 Stat. 1263,
§ 314(a)(1)(B), Oct. 15, 1974.

3. Pub. L. No. 94–283, 90 Stat. 475 at
483, § 313, May 11, 1976.

4. See, for example, the following crimi-
nal statutes: 18 USC § 599 (prohibits
candidate from promising employ-
ment); 18 USC § 602 (solicitation or
receipt of political contributions from
federal employees); 18 USC § 603
(solicitation of political contributions
in federal building); 18 USC § 611
(solicitation of contributions from
federal contractors); 18 USC § 608
(limitation on expenditure of per-
sonal funds); 18 USC § 610 (no con-
tributions from corporations or labor
unions); Pub. L. No. 92–225, §§ 301–
311 (failing to file campaign fund re-
ports).

5. For the allowances of a Member and
their use, see Ch. 7, supra. For a
compilation of court cases on the al-
leged use of the frank for campaign
purposes, see Report of the Joint
Committee on Congressional Oper-
ations Identifying Court Proceedings
and Actions of Vital Interest to the
Congress, Final Report for the 92d
Congress, Dec. 1972.

ferred to the newly established
Federal Election Commission. Al-
though reports of House can-
didates and committees were still
to be filed initially with the Clerk,
independent expenditure reports
were now required to be filed with
the commission. The Clerk was re-
quired to cooperate with the com-
mission in carrying out its duties
under the act and to furnish such
services and facilities as might be
required. Any complaints filed
with, or apparent violations found
by, the Clerk were to be referred
to the Federal Election Commis-
sion,(2) which had primary juris-
diction with respect to civil en-
forcement of the law. The Clerk
continued to review registrations
and reports filed so as to deter-
mine their completeness and accu-
racy, although responsibility for
audits and field investigations
was shifted to the staff of the Fed-
eral Election Commission.

Under the 1976 amendments,
all complaints of possible viola-
tions are to be submitted directly
to the Federal Election Commis-
sion, rather than the former prac-
tice whereby the Clerk referred
apparent violations of the act to
the commission.(3)

Other public laws bear on cam-
paign practices, such as those pro-
hibiting bribery and other unlaw-
ful acts.(4)

The use by an incumbent Mem-
ber of his statutory allowances, in
relation to campaigns, has been
the subject of much discussion
and litigation.(5) In the 93d Con-
gress, a public law was enacted to
clarify the use of the congres-
sional frank, to prohibit the frank-
ing of campaign mail, and to limit
the jurisdiction of courts to the re-
view of decisions of a Special



909

ELECTIONS AND ELECTION CAMPAIGNS Ch. 8 § 10

6. Pub. L. No. 93–191, 87 Stat. 737,
Dec. 18, 1973.

The act provides that the com-
puted cost of franking shall not be
considered as a campaign expendi-
ture or contribution for the purpose
of statutory limitations thereon. 87
Stat. 741.

7. House Rules and Manual § 693
(1973). The committee was created
by the Legislative Reorganization
Act of 1947 and absorbed the former
Committee on Election of President,
Vice President, and Representatives
in Congress.

8. For select committees on campaign
expenditures, see § 14, infra.

9. See § 10.5, infra.

10. Pub. L. No. 92–225, § 309.
The House or its committee has

taken state corrupt practices acts
into account in judging election con-
tests; see § 11, infra.

11. 114 CONG. REC. 8802, 90th Cong. 2d
Sess.

Commission on Mailing Stand-
ards, which commission has power
to investigate the use of the frank,
whether related to campaign mail
or to other types of mail.(6)

The Committee on House Ad-
ministration has general jurisdic-
tion over election practices and
their regulation and obtained ju-
risdiction over campaign contribu-
tions in the 94th Congress.(7) The
committee investigates contested
elections and practices occurring
in specific campaigns.(8)

The Committee on Standards of
Official Conduct, created in the
90th Congress, has jurisdiction
over financial disclosure require-
ments and, until the 94th Con-
gress, over the regulation of cam-
paign contributions.(9)

The states may also enact cor-
rupt practices acts, and the Fed-

eral Election Campaign Act pro-
vides for reports to be filed with
proper state officials, for each con-
gressional candidate.(10)

�

Campaign Funding

§ 10.1 In the 90th Congress, the
rules of the House were
amended to provide regula-
tions governing the use and
expenditure of campaign
funds.
On Apr. 3, 1968,(11) the House

agreed to House Resolution 1099,
amending the rules of the House
to establish, as new Rule XLIII, a
Code of Conduct for Members, and
for other purposes. Clauses 6 and
7 of the new rule related to cam-
paign funds and contributions:

6. A Member of the House of Rep-
resentatives shall keep his campaign
funds separate from his personal
funds. He shall convert no campaign
funds to personal use in excess of reim-
bursement for legitimate and verifiable
prior campaign expenditures. He shall
expend no funds from his campaign ac-
count not attributable to bona fide
campaign purposes.

7. A Member of the House of Rep-
resentatives shall treat as campaign
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12. The resolution also provided for a fi-
nancial disclosure requirement, in
Rule XLIV, not applicable to cam-
paign receipts. See House Rules and
Manual § 940 (1973). Disclosure of
campaign receipts and expenses are
required under the Federal Election
Campaign Act.

13. 112 CONG. REC. 11686, 11687, 89th
Cong. 2d Sess.

14. 80 CONG. REC. 2360, 74th Cong. 2d
Sess.

contributions all proceeds from testi-
monial dinners or other fund raising
events if the sponsors of such affairs
do not give clear notice in advance to
the donors or participants that the pro-
ceeds are intended for other pur-
poses.(12)

Committee Jurisdiction

§ 10.2 Where a Presidential
legislative proposal amend-
ing the federal election laws
included a title on income
tax deductions for political
contributions, that title was
deleted in order that the
Committee on House Admin-
istration could consider the
bulk of the proposal and the
Committee on Ways and
Means could consider the tax
proposal as a separate propo-
sition.
On May 26, 1966,(13) a Presi-

dential communication, executive
communication 2433, proposing a
comprehensive amendment of the
federal election laws, was referred
to the Committee on House Ad-

ministration. The proposal in-
cluded amendments not only to
the Federal Corrupt Practices Act
but also to the Internal Revenue
Code.

Parliamentarian’s Note: It was
agreed by House leaders that
while most of the proposal fell
within the jurisdiction of the Com-
mittee on House Administration,
title VII of the bill, pertaining to
income tax deductions for political
contributions, was clearly within
the jurisdiction of the Committee
on Ways and Means. It was
agreed that the latter committee
would consider title VII as a sepa-
rate proposition and that the
Committee on House Administra-
tion would delete that title from
the proposal before introducing
the bill on the floor of the House.

§ 10.3 In the 74th Congress,
bills relating to election of-
fenses and providing pen-
alties therefor came within
the jurisdiction of the Com-
mittee on the Judiciary and
not the (former) Committee
on Election of President,
Vice President, and Rep-
resentatives in Congress.
On Feb. 19, 1936,(14) Mr. Thom-

as Fletcher Brooks, of Ohio, ad-
dressed the House in order to ask
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15. The former Committee on Election of
President, Vice President, and Rep-
resentatives in Congress was ab-
sorbed by the Committee on House
Administration, created by the Leg-
islative Reorganization Act of 1947.
See House Rules and Manual § 694
(1973).

16. 90 CONG. REC. 4323, 78th Cong. 2d
Sess.

17. 116 CONG. REC. 23136–41, 91st
Cong. 2d Sess.

This jurisdiction was transferred
to the Committee on House Adminis-
tration in the 94th Congress (H. Res.
5, Jan. 14, 1975).

unanimous consent that a bill re-
lating to offenses in elections and
providing penalties therefore,
which was formerly referred to
the Committee on Election of
President, Vice President, and
Representatives in Congress, be
rereferred to the Committee on
the Judiciary. Mr. Fletcher stated
that he had talked with the chair-
men of both committees. There
was no objection to the request.(15)

§ 10.4 The Committee on the
Judiciary and not the Com-
mittee on Military Affairs
had jurisdiction of bills to re-
peal the provisions of the
War Disputes Act relating to
political contributions by
labor organizations.
On May 11, 1944,(16) Mr. An-

drew J. May, of Kentucky, who
had introduced a bill to repeal
provisions of the War Disputes
Act relating to political contribu-
tions by labor organizations, ad-
dressed the House in relation to
the committee jurisdiction of the

bill. The bill had originally been
referred to the House Committee
on Military Affairs, but Mr. May
obtained unanimous consent that
the bill be rereferred to the Com-
mittee on the Judiciary.

§ 10.5 In the 91st Congress, the
House rules were amended
to confer on the Committee
on Standards of Official Con-
duct jurisdiction over the
raising, reporting, and use of
campaign contributions for
House candidates.

On July 8, 1970,(17) the Com-
mittee on Rules reported House
Resolution 1031, amending the
rules of the House in relation to
the jurisdiction of the Committee
on Standards of Official Conduct
over campaign contributions. The
resolution, as passed by the
House, conferred on that com-
mittee jurisdiction over the rais-
ing, reporting, and use of cam-
paign contributions for candidates
for the House. The committee was
also given jurisdiction to inves-
tigate such matters and to report
findings to the House.
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18. 118 CONG. REC. 15311, 92d Cong. 2d
Sess.

For the court opinion in the suit
against the Clerk, see Common
Cause v Jennings, Civil Action 842–
72 (D.C. Cir. 1972). The U.S. District
Court entered a restraining order
precluding any increase in the copy-
ing cost of 10 cents per page. (The
Committee on House Administration
had ordered the Clerk to raise the

price to $1 per page.) The District
Court action was affirmed by the
U.S. Court of Appeals for the District
of Columbia without opinion on Dec.
21, 1973.

19. See Common Cause v Jennngs,
(D.D.C. No. 2379–72).

Clerk’s Role Under Election
Campaign Act

§ 10.6 A class action was
brought against the Clerk
claiming that he had failed
to comply with the Federal
Election Campaign Act of
1971 and challenging the
price of copies of reports
filed thereunder.
On May 2, 1972, Speaker Carl

Albert, of Oklahoma, laid before
the House a communication from
the Clerk, advising the House
that he had been named as de-
fendant in a court action insti-
tuted by Common Cause, seeking:
(1) a declaratory judgment that
the Clerk had failed to comply
with the provisions of the Federal
Election Campaign Act of 1971;
and (2) a restraining order to pro-
hibit the Clerk from continuing a
price increase for copies of reports
filed under the act and from pro-
hibiting the plaintiff from using
its own duplicating equipment.(18)

§ 10.7 An action was brought
in which the plaintiff alleged
that the Clerk of the House
and the Secretary of the Sen-
ate had failed to take action
against the practice known
as ‘‘earmarking’’ political
campaign contributions in
violation of the Federal Elec-
tion Campaign Act of 1971.
In an action brought by Com-

mon Cause against the Clerk of
the House and the Secretary of
the Senate,(19) the plaintiffs al-
leged that the defendants ‘‘unlaw-
fully’’ refused ‘‘to take action
against certain practices that in-
sulate candidates from associating
with their actual contributors.’’
The plaintiffs characterized the
practice of ‘‘earmarking’’ as one in
which, instead of giving directly to
the candidate, the contributor
gives his money to an inter-
mediary political committee which
supports a number of candidates,
with the informal but clearcut
agreement that the intermediary
committee will pass the gift on to
the candidate named by the origi-
nal donor.

The plaintiffs asserted that this
practice violated the Federal Elec-
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20. 118 CONG. REC. 8470, 92d Cong. 2d
Sess.

21. For the communication from the
Clerk advising the House of the
original summons, see 118 CONG.
REC. 5024, 92d Cong. 2d Sess., Feb.
22, 1972.

tion Campaign Act, section 310,
which stated ‘‘No person shall
make a contribution in the name
of another person, and no person
shall knowingly accept a contribu-
tion made by one person in the
name of another person.’’

The District Court denied the
defendant’s motion to dismiss on
Mar. 20, 1973. The parties, on
May 13, 1974, stipulated that the
case be dismissed without preju-
dice and that all designated, ear-
marked contributions should be
reported as such under section
304 together with the details of
the earmarking.

Clerk Authorized to Obtain
Counsel

§ 10.8 The Speaker laid before
the House a communication
from the Clerk, informing
the House of the receipt of
replies from the Department
of Justice and the United
States Attorney for the Dis-
trict of Columbia in which
they agreed to furnish rep-
resentation for the Clerk in a
civil action relating to the
enforcement of certain elec-
tion campaign statutes un-
less a ‘‘divergence of inter-
est’’ should develop between
the positions of the Clerk
and the Justice Department.

On Mar. 15, 1972,(20) Speaker
Carl Albert, of Oklahoma, laid be-
fore the House various commu-
nications from the Clerk of the
House relative to a case later to
become known as Nader v
Kleindienst. This case was a class
action based on the Federal Cor-
rupt Practices Act. The plaintiffs
sought enforcement of the act, or
the appointment of special pros-
ecutors, and the termination of
the alleged Justice Department
policy to only prosecute under the
act if so requested by the Clerk of
the House or Secretary of the Sen-
ate.

Parliamentarian’s Note: On May
3, 1972, the Clerk received a let-
ter from the Justice Department
stating that a ‘‘divergence of inter-
est’’ had developed between the
positions of the Clerk and the Jus-
tice Department and requesting
the Clerk to obtain other counsel.
On May 3, the House adopted
House Resolution 955, authorizing
the Clerk to obtain other counsel
in cases brought against him re-
lating to the Corrupt Practices Act
and the Federal Election Cam-
paign Act.(21) (A similar resolution
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22. See Nader v Kleindienst, 375 F Supp
1138 (D.D.C. 1972), aff’d, 497 F2d
676.

23. 118 CONG. REC. 34040, 92d Cong. 2d
Sess.

1. See 366 F Supp 1041 (D.D.C. 1972j.
See also United States v The Na-
tional Committee for Impeachment,
469 F2d 1135 (2d Cir. Oct. 30, 1972),
wherein it was held that an organi-
zation printing an advertisement
was not a ‘‘political committee’’ re-
quired to file statements and reports
under the Federal Election Cam-
paign Act of 1971.

adopted in the 93d Congress,
House Resolution 92, Jan. 6, 1973,
was later made permanent law by
Public Law No. 93–145, 87 Stat.
527.)

The United States District
Court for the District of Columbia
dismissed the complaint as to the
Clerk of the House and Secretary
of the Senate.(22)

Suit Testing Applicability of
Campaign Act

§ 10.9 The Speaker laid before
the House a communication
from the Clerk, advising that
he had been served with a
summons and complaint in a
civil action pending in a fed-
eral court relating to the ap-
plicability of the Federal
Election Campaign Act of
1971 to a political advertise-
ment prepared by the Amer-
ican Civil Liberties Union.
On Oct. 5, 1972,(23) Speaker

Carl Albert, of Oklahoma, laid be-
fore the House a communication
from the Clerk of the House rel-
ative to American Civil Liberties
Union v Jennings.

In the case, the Clerk, among
others, was named in a challenge

to the constitutionality of the Fed-
eral Election Campaign Act of
1971. The case arose from the re-
fusal of a newspaper to print an
allegedly ‘‘political’’ advertisement
prepared by the ACLU, where the
advertisement contained the name
of a Congressman. The U.S. Dis-
trict Court ruled that the statu-
tory language in question did
apply to the activities of the
ACLU, but ‘‘only to committees so-
liciting contributions or making
expenditures’’ for candidates.(1)

Clerk Authorized to Investigate
Violations

§ 10.10 The House agreed to a
privileged resolution, re-
ported from the Committee
on Rules, establishing a spe-
cial committee to investigate
and report on campaign ex-
penditures and practices by
candidates for the House,
and authorizing the special
committee and the Clerk of
the House to jointly inves-
tigate alleged violations of
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2. 119 CONG. REC. 7957, 7958, 93d
Cong. 1st Sess.

the Federal Election Cam-
paign Act of 1971.
On Mar. 15, 1973,(2) Mr. Rich-

ard Bolling, of Missouri, called up,
by direction of the Committee on
Rules, House Resolution 279 as
privileged. The resolution created
a special or select committee to in-
vestigate campaign expenditures.

The resolution authorized joint
investigations by the select com-
mittee and by the Clerk of the
House, in order to permit the
Clerk to take advantage of the se-
lect committee’s subpena power in
carrying out his duties under the
Federal Election Campaign Act of
1971:

. . . (8) The Clerk of the House of
Representatives is authorized and di-
rected when carrying out assigned re-
sponsibilities under the Federal Elec-
tion Campaign Act of 1971 that prior
to taking enforcement action there-
under, to initiate a request for con-
sultation with and advice from the
committee, whenever, at his discretion,
election campaign matters arise that
are included within sections (1)
through (6) above and may affect the
interests of the House of Representa-
tives.

(9) The committee is authorized and
directed to consult with, advise, and
act in a timely manner upon specific
requests of the Clerk of the House of
Representatives either when he is so
acting on his own motion or upon a

written complaint made to the Clerk of
the House under oath setting forth al-
legations of fact under the Federal
Campaign Act of 1971. The committee,
or a duly authorized subcommittee
thereof, when acting upon the requests
of the Clerk shall consult with him,
shall act jointly with him, and shall
jointly investigate such charges as
though it were acting on its own mo-
tion, unless, after a hearing upon such
complaint, the committee, or a duly au-
thorized subcommittee thereof, may be
either in executive or in public ses-
sions, but hearings before the com-
mittee when acting jointly shall be
public and all order and decisions and
advice given to the Clerk of the House
of Representatives by the committee or
a duly authorized subcommittee there-
of shall be public.

For the purpose of this resolution,
the committee, or any duly authorized
subcommittee thereof, is authorized to
hold such public hearings, to sit and
act at such times and places during
the sessions, recesses, and adjourned
periods during the period from March
1, 1973 through June 6, 1973, of the
Ninety-third Congress, to employ such
attorneys, experts, clerical, and other
assistants, to require by subpena or
otherwise the attendance of such wit-
nesses and the production of such cor-
respondence, books, papers, and docu-
ments, to administer such oaths, and
to take such testimony as it deems ad-
visable. Subpenas may be issued under
the signature of the chairman of the
committee or any subcommittee, or by
any member designated by such chair-
man, and may be served by any person
designated by any such chairman or
member.

(10) The committee is authorized
and directed, when acting on its own
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3. See also H. Res. 131, 93d Cong. 1st
Sess., extending the Special Com-
mittee to Investigate Campaign Ex-
penditures created in the 92d Con-
gress, to enable it to assist the Clerk
of the House in investigating new al-
legations of violations of federal elec-
tion laws.

4. 121 CONG. REC. 1680, 94th Cong. 1st
Sess.

motion or upon a complaint made to
the committee, to report promptly any
and all violations of any Federal or
State statutes in connection with the
matters and things mentioned herein
to the Attorney General of the United
States in order that he may take such
official action as may be proper. The
committee or a duly authorized sub-
committee thereof is authorized and di-
rected when acting upon the specific
request of the Clerk of the House to
render advice promptly in order to give
the Clerk of the House of Representa-
tives the prior benefits of its advice
and in order that he may then take
such official action under the Federal
Election Campaign Act of 1971 as the
Clerk of the House ofRepresentatives
deems to be proper.(3)

Parliamentarian’s Note: This
was the ]ast occasion on which a
select committee to investigate
campaign expenditures was estab-
lished. The Committee on House
Administration, with jurisdiction
over campaign practices, also was
given jurisdiction over campaign
contributions in the 94th Congress
(H. Res. 5, 94th Congress). And in
the 94th Congress, all standing
committees, including the Com-
mittee on House Administration,

were given the power to issue sub-
penas whether or not the House
was in session (H. Res. 988, 93d
Congress, effective Jan. 3, 1975).

Federal Election Commission,
Composition

§ 10.11 Under the Federal Elec-
tion Campaign Act Amend-
ments of 1974, establishing a
Federal Election Commis-
sion, both the House and
Senate were required to con-
firm the nominations of six
members of the commission,
two to be appointed by the
Speaker on the recommenda-
tions of the Majority and Mi-
nority Leaders of the House,
two to be appointed by the
President pro tempore of the
Senate on the recommenda-
tions of the Majority and Mi-
nority Leaders of the Senate,
and two to be appointed by
the President.
On Jan. 29, 1975,(4) Speaker

Carl Albert, of Oklahoma, laid be-
fore the House a communication
from the Majority Leader Thomas
P. O’Neill, Jr., of Massachusetts,
and a communication from Minor-
ity Leader John J. Rhodes, of Ari-
zona, each recommending a nomi-
nee for appointment by the Speak-
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5. 121 CONG. REC. 5537, 5538, 94th
Cong. 1st Sess.

6. 121 CONG. REC. 5870, 94th Cong. 1st
Sess.

7. 121 CONG. REC. 7344–54, 94th Cong.
1st Sess.

er to serve as members of the Fed-
eral Election Commission; the rec-
ommendations were submitted
pursuant to section 301(B) of Pub-
lic Law No. 93–433, Federal Elec-
tion Campaign Act Amendments
of 1974, creating the commission
and providing for two appoint-
ments by the Speaker upon rec-
ommendations of the Majority and
Minority Leaders of the House,
two appointments by the Presi-
dent pro tempore upon rec-
ommendations of the Majority and
Minority Leaders of the Senate,
and two appointments by the
President. The Speaker referred
the communications to the Com-
mittee on House Administration,
which had considered and re-
ported the public law in question.
On Mar. 6, 1975,(5) the Speaker
laid before the House a commu-
nication from the Secretary of the
Senate transmitting the rec-
ommendations of the Majority
Leader of the Senate, Mike Mans-
field, of Montana, and the Minor-
ity Leader of the Senate, Hugh
Scott, of Pennsylvania, for ap-
pointments to the Federal Elec-
tion Commission by the President
pro tempore of the Senate. The
communication was referred to
the Committee on House Adminis-
tration. And on Mar. 10, 1975,(6)

the Speaker laid before the House
two messages from President Ger-
ald R. Ford nominating two per-
sons for his appointments to the
commission; the messages were
referred to the Committee on
House Administration.

On Mar. 19, 1975,(7) Mr. Wayne
L. Hays, of Ohio, called up by di-
rection of the Committee on
House Administration House Res-
olution 314, confirming the six
nominations for appointment to
the commission, and asked unani-
mous consent for the immediate
consideration of the resolution
(the resolution had no privileged
status under the rules of the
House). The House agreed to con-
sider the resolution and after de-
bate agreed thereto, voting sepa-
rately on each nominee since a de-
mand had been made for a divi-
sion of the question. The Senate
later confirmed all six nominees
and the Speaker, the President
pro tempore of the Senate, and
the President made their various
appointments.

Parliamentarian’s Note: The
Federal Election Campaign Act
Amendments of 1976, enacted
May 11, 1976, as Public Law No.
94–283, deleted from the Federal
Election Campaign Act the provi-
sions for appointments to the com-
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mission by the Speaker and Presi-
dent pro tempore and joint House-
Senate confirmation of all nomi-
nees, and provided instead for six
members to be appointed by the
President with the advice and
consent of the Senate (with the
Clerk of the House and Secretary
of the Senate to serve ex officio
without voting rights, as in the
1974 amendments). The United
States Supreme Court had held,
in the case of Buckley v Valeo, 424
U.S. 1 (1976) (decided Jan. 30,
1976), that the Federal Election
Commission could not exercise the
full range of administrative and
enforcement powers granted to it
in the 1976 amendments, since
the method of selecting members
of the commission provided in the
1976 act violated the ‘‘Appoint-
ment Clause’’ of the Constitution,
vesting in the President the sole
power to appoint, with the advice
and consent of the Senate, officers
of the United States (U.S. Const.
art. II, § 2, clause 2). The Supreme
Court had stayed that portion of
its ruling for 50 days in order to
avoid interrupting enforcement of
the Election Campaign Act while
the Congress considered whether
remedial legislation was necessary
(see H. Rept. No. 94–917, Mar. 17,
1976, 94th Cong. 2d Sess., a re-
port by the Committee on House
Administration on H.R. 12406, the

House counterpart to S. 3065
which was enacted as the Federal
Election Campaign Act Amend-
ments of 1976).

Federal Election Commission,
Congressional Disapproval of
Regulations

§ 10.12 The Federal Election
Campaign Act, as amended,
allows the House or the Sen-
ate, whichever is appro-
priate, to disapprove certain
regulations proposed by the
Federal Election Commission
dealing with campaign re-
ports and statements re-
quired of candidates for the
House or Senate, and allows
both Houses to disapprove
reports and statements re-
quired of Presidential can-
didates.
The Federal Election Campaign

Act Amendments of 1974, Public
Law No. 93–443, section 209,
amended the act to require the
Federal Election Commission to
transmit to the House or Senate,
whichever is appropriate, pro-
posed regulations dealing with re-
porting requirements for can-
didates for the House in question.
Such regulations may be promul-
gated by the commission if the
House or Senate, as the case may
be, does not disapprove such regu-
lations within 30 legislative days.
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8. 121 CONG. REC. 33662, 33663, 94th
Cong. 1st Sess.

9. See House Rules and Manual §§ 47–
50 (comments to U.S. Const. art. I,
§ 5, clause 1) (1973).

In the case of proposed regula-
tions dealing with reporting re-
quirements for Presidential can-
didates, both the House and the
Senate may disapprove.

On Oct. 22, 1975,(8) Mr. John
Young, of Texas, called up by di-
rection of the Committee on Rules
House Resolution 800, providing
for the consideration in the House
of House Resolution 780, reported
from the Committee on House Ad-
ministration and disapproving a
regulation proposed by the Fed-
eral Election Commission; a spe-
cial order from the Committee on
Rules was necessary since the
Federal Election Campaign Act
Amendments of 1974 did not pro-
vide a privileged procedure for
considering such disapproval reso-
lutions in the House. The House
adopted the special order and
then adopted the disapproval reso-
lution. (The disapproval resolution
had previously failed of passage
under suspension of the rules on
Oct. 20.)

The Federal Election Campaign
Act Amendments of 1976, Public
Law No. 94–283, section 110(b),
amended the act to provide that
whenever a committee of the
House reports a disapproval reso-
lution provided for by the act, ‘‘it
is at any time thereafter in order

(even though a previous motion to
the same effect has been dis-
agreed to) to move to proceed to
the consideration of the resolu-
tion. The motion is highly privi-
leged and is not debatable. An
amendment to the motion is not
in order, and it is not in order to
move to reconsider the vote by
which the motion is agreed to or
disagreed to.’’ The 1976 law a]so
redefined a ‘‘rule or regulation’’
which could be disapproved as a
‘‘provision or series of interrelated
provisions stating a single sepa-
rable rule of law.’’

§ 11. Campaign Practices
and Contested Elections

[Note: For specific election con-
tests, see chapter 9, infra.]

In judging contested elections,
the Committee on House Adminis-
tration or its subcommittee on
elections, and then the House,
take into account alleged viola-
tions of federal or state election
campaign laws and the effect of
such violations on the outcome of
the election. Such statutes are not
binding on the House in exer-
cising its function of judging the
elections of its Members, since the
Constitution gives the House the
sole power to so judge.(9)
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10. See § 11.1, infra.
11. See § 11.5, infra.
12. See Ch. 9, infra. See § 12, infra, for

expulsion, exclusion and censure in
relation to campaign practices.

Congressional committees have in-
vestigated allegations of improper
orillegal campaign activities (see
§§ 13, 14, infra).

13. See Pub. L. No. 92–225, § 308(d)(1).

14. H. REPT. NO. 1783, to accompany H.
Res. 427, reported Mar. 14, 1940, 86
CONG. REC. 2915, 2916, 76th Cong.
3d Sess., in the Scott v Eaton contest
for the 18th Congressional District of
California.

15. 90 CONG. REC. 962, 78th Cong. 2d
Sess. See also 90 CONG. REC. 3252,
3253, 78th Cong. 2d Sess., Mar. 29,
1944, where the Committee on Elec-
tions No. 1 recommended that an

The House generally does not
unseat a Member for alleged cam-
paign irregularities if he possesses
a proper certificate of election and
where it has been found in an
election contest that any viola-
tions of the applicable statute
were unintentional and not fraud-
ulent.(10) Thus, failure to file time-
ly and accurate expenditure re-
ports with the Clerk of the House
does not necessarily deprive a
contestee of his seat, and the
Committee on House Administra-
tion will consider evidence of miti-
gating circumstances and of neg-
ligence as opposed to fraud.(11)

The House has generally consid-
ered the election contest as the
proper procedure by which a los-
ing candidate can challenge the
election of the nominee for alleged
campaign improprieties.(12) How-
ever, violations of the Corrupt
Practices Act could also be liti-
gated in civil court proceedings in
a proper case.(13)

In presenting an election con-
test based on campaign irregular-

ities before a House committee,
the contestant has the burden of
proof to establish by a fair prepon-
derance of the evidence that (1)
the contestee had violated a state
or federal campaign practices stat-
ute, and (2) that any such alleged
violations directly or indirectly
prevented the contestant from re-
ceiving a majority of the votes
cast.(14)

�

Negligence in Reporting Cam-
paign Expenditures

§ 11.1 An elections committee
has found that negligence on
the part of a candidate in
preparing expenditure ac-
counts to be filed with the
Clerk should not deprive him
of his seat in the House, ab-
sent fraud, where he re-
ceived a substantial majority
of the votes cast.
For example, on Jan. 31,

1944,(15) an elections committee
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election contest be dismissed where
the contestee had failed to correctly
file reports under the Corrupt Prac-
tices Act, but where such reporting
was merely negligent and not pur-
poseful. The House adopted H. Res.
490, dismissing the contest.

16. See also the report of an elections
committee in the case of Schafer v
Wasielewski, Fourth Congressional
District of Wisconsin, where expendi-
ture accounts were negligently pre-
pared. The report stated that the
‘‘committee does not condone such
negligence.’’ 90 CONG. REC. 3252,
3253, 78th Cong. 2d Sess., Mar. 29,
1944 (report printed in the Record).

17. 90 CONG. REC. 933, 78th Cong. 2d
Sess., Jan. 31, 1944.

18. 105 CONG. REC. 18610, 18611, 86th
Cong. 1st Sess.

19. For a description of the pre-election
irregularities investigated by the
Committee on House Administration,
pursuant to the recommendation of
the Select Committee on Campaign
Expenditures of the 85th Congress,
see the remarks of Mr. Thomas P.
O’Neill, Jr. (Mass.) at 105 CONG.
REC. 3432–34, 86th Cong. 1st Sess.,
Mar. 5, 1959.

reported (H. Rept. No. 1032) in
the contested election case of Thill
v McMurray, for the Fifth Con-
gressional District of Wisconsin.
The committee recommended that
the contestee be declared entitled
to the seat despite irregularities
in reporting expenditures to the
Clerk. The committee found that
the contestee had received a sub-
stantial majority of the votes for
his seat and should not be de-
prived of his seat for negligent
and not fraudulent preparation of
expenditure accounts by himself
and his attorney. The committee
did admonish the contestee in its
report for signing under oath an
expenditure statement without
being familiar with its contents
and irregularities.(16)

The House agreed without de-
bate to a resolution (H. Res. 426)
dismissing the contest.(17)

Distribution of Campaign Lit-
erature

§ 11.2 A pre-election irregu-
larity, such as unauthorized
distribution of campaign lit-
erature, will not be attrib-
uted to a particular can-
didate where he did not par-
ticipate therein.
On Sept. 8, 1959,(18) the House

agreed to House Resolution 380,
reported by the Committee on
House Administration and called
up by Mr. Robert T. Ashmore, of
South Carolina; the resolution de-
clared Mr. T. Dale Alford entitled
to a seat from the Fifth Congres-
sional District of Arkansas fol-
lowing an investigation by the
committee (H. Rept. No. 1172).
The committee found that al-
though campaign literature had
been improperly distributed dur-
ing the election, such distribution
was not authorized by or partici-
pated in by Mr. Alford.(19)
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20. 98 CONG. REC. 2545, 82d Cong. 2d
Sess.

1. 98 CONG. REC. 2517, 82d Cong. 2d
Sess.

2. 90 CONG. REC. 3252, 3253, 78th
Cong. 2d Sess.

§ 11.3 An elections committee
found no evidence that
contestee financed extra edi-
tions of a magazine which
supported his candidacy.
On Mar. 19, 1952,(20) an elec-

tions committee reported (H. Rept.
No. 1599) in the contested election
case of Macy v Greenwood for the
First Congressional District of
New York. The committee found
no evidence that the contestee fi-
nanced extra editions of a maga-
zine which had supported his can-
didacy, and recommended that the
contestee be declared entitled to
the seat.

The House adopted House Reso-
lution 580 declaring the contestee
entitled to his seat.(1)

Expenditures by Political Com-
mittees and Volunteers

§ 11.4 An elections committee
may consider evidence to de-
termine whether certain ex-
penditures were made by a
‘‘voluntary’’ committee or
‘‘personal’’ campaign com-
mittee, as defined by state
law.
On Mar. 29, 1944,(2) the House

agreed to House Resolution 490,

dismissing the contested election
case of Schafer v Wasielewski for
the Fourth Congressional District
of Wisconsin, pursuant to the re-
port of the Committee on Elec-
tions No. 1. The report rec-
ommended such dismissal on the
ground that although the
contestee’s expense reports dis-
closed expenditures in excess of
amounts permitted by law, certain
of those expenses were not cam-
paign expenses attributable to the
candidate himself under Wis-
consin state law. The report,
which was printed in the Record,
stated in part as follows:

The Wisconsin statutes limit to $875
the amount of money that can be spent
by a candidate for Congress in the gen-
eral election. The Wisconsin statutes,
however, place no limitation upon re-
ceipts and expenditures of individuals
or groups that might voluntarily inter-
est themselves in behalf of a candidate.

Thaddeus F. Wasielewski filed with
the Clerk of the House of Representa-
tives on November 5, 1942, a state-
ment, as required by Federal law,
showing receipts of $1,689 and total
expenditures of $1,172.

On December 17, 1942, contestant
filed notice of contest of the election of
Thaddeus F. Wasielewski in which he
pointed out that the sum set forth in
the statement filed by Thaddeus F.
Wasielewski with the Clerk of the
House of Representatives was in excess
of expenditures permitted under Wis-
consin law and the Federal Corrupt
Practices Act, and that Thaddeus F.
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3. 80 CONG. REC. 7765, 74th Cong. 2d
Sess.

Wasielewski was, therefore, in viola-
tion of the statutes of the State of Wis-
consin and of the Federal statutes.

On its face, the statement of receipts
and expenditures filed by contestee
with the Clerk of the House of Rep-
resentatives violates the laws of Wis-
consin and the Federal Corrupt Prac-
tices Act. The direct evidence, however,
indicates that the contributions listed
were paid to the Wasielewski for Con-
gress Club and the expenditures made
by that organization, which was shown
to be a voluntary committee rather
than a personal campaign committee
as defined by the laws of Wisconsin.
. . .

Under all the circumstances, the
committee is of the opinion that Mr.
Wasielewski, who received a substan-
tial plurality of votes, approximately
17,000, in the general election of No-
vember 3, 1942, over Mr. Schafer, his
nearest opponent, should not be denied
his seat in the House of Representa-
tives on account of the errors made in
the statement filed by Mr. Wasielewski
with the Clerk of the House of Rep-
resentatives.

Effect of Mitigating Circum-
stances

§ 11.5 Mitigating circum-
stances may be taken into ac-
count by a committee on
elections in determining
whether to recommend to
the House that a seated
Member or Delegate be un-
seated for failure to comply
with the Corrupt Practices
Act which requires filing

with the Clerk complete and
itemized accounts of expend-
itures.
On May 21, 1936,(3) the Com-

mittee on Elections recommended
in its report (H. Rept. No. 2736)
on the contested election case of
McCandless v King (for the seat of
Delegate from Hawaii) that the
contestee, Samuel Wilder King, be
declared entitled to the seat, not-
withstanding a failure to file ac-
counts of expenditures as required
by law.

The committee stated in its re-
port that it had found certain
mitigating circumstances to be
present in the case. The report
stated that such circumstances
could include evidence of personal
character, lack of experience as a
candidate for public office, and the
nature of the expenditures.

The committee also found that
although the contestee had failed
to comply with the Corrupt Prac-
tices Act, which required report-
ing within 30 days of the election
to the Clerk of the House a com-
plete and itemized account of ex-
penditures, there were cir-
cumstances in mitigation of such
failure.

The committee found that the
contestee had, within the 30 days,
communicated certain itemized
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4. 80 CONG. REC. 8705, 74th Cong. 2d
Sess. (H. Res. 521).

5. See § 12.3, infra.
6. See § 12.4, infra.
7. See 2 Hinds’ Precedents §§ 1284–

1289; 6 Cannon’s Precedents §§ 56,
238.

For discussion of the House as
judge of qualifications for seats, see
Ch. 7, supra.

8. See Parliamentarian’s note in § 12.2,
infra.

9. 87 CONG. REC. 3, 4, 77th Cong. 1st
Sess.

expenditures to the Clerk and in-
dicated his intention once in
Washington to complete and file
the required forms.

On June 2, 1936, the House de-
clared the contestee entitled to his
seat.(4)

§ 12. Expulsion, Exclusion,
and Censure

[Note: For full discussion of cen-
sure and expulsion, see chapter
12, infra.]

Under article I, section 5, clause
2 of the United States Constitu-
tion, the House may punish its
Members and may expel a Mem-
ber by a vote of two-thirds.

In the 90th Congress, the Sen-
ate censured a Member in part for
improper use and conversion of
campaign funds.(5) And the Com-
mittee on House Administration
recommended in a report in the
74th Congress that a Member or
Delegate could be censured for
failure to comply with the Corrupt
Practices Act.(6) However, the
House and the Senate have gen-
erally held that a Member may
not be expelled for conduct com-
mitted prior to his election.(7)

As to exclusion—or denial by
the House of the right of a Mem-
ber-elect to a seat—by majority
vote, the House has the power to
judge elections and to determine
that no one was properly elected
to a seat. If violations of the elec-
tion campaign statutes are so ex-
tensive or election returns so un-
certain as to render an election
void, the House may deny the
right to a seat.(8)

�

Expulsion

§ 12.1 In the 77th Congress, the
Senate failed to expel, such
expulsion requiring a two-
thirds vote, a Senator whose
qualifications had been chal-
lenged by reason of election
fraud and of conduct involv-
ing moral turpitude.
On Jan. 3, 1941, at the con-

vening of the 77th Congress, Mr.
William Langer, of North Dakota,
took the oath of office, despite
charges from the citizens of his
state recommending he be denied
a congressional seat because of
campaign fraud and past conduct
involving moral turpitude.(9)
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10. 88 CONG. REC. 2077–80, 77th Cong.
2d Sess., Mar. 9, 1942.

11. 88 CONG. REC. 3064, 77th Cong. 2d
Sess., Mar. 27, 1942.

12. 93 CONG. REC. 109, 80th Cong. 1st
Sess. For the announcement of Nov.
17, 1947, concerning Theodore G.

Bilbo’s death, see 93 CONG. REC.
10569, 80th Cong. 1st Sess.

The petition against Senator
Langer charged: control of election
machinery; casting of illegal elec-
tion ballots; destruction of legal
election ballots; fraudulent cam-
paign advertising; conspiracy to
avoid federal law; perjury; brib-
ery; fraud; promises of political fa-
vors.(10)

After determining that a two-
thirds vote was necessary for ex-
pulsion, the Senate failed to expel
Senator Langer.(11)

Exclusion

§ 12.2 A Senator-elect, whom
Members of the Senate
sought to exclude from the
80th Congress for corrupt
campaign practices and past
abuse of congressional office,
died while his qualifications
for a seat were still undeter-
mined.
On Jan. 4, 1947, at the con-

vening of the 80th Congress, the
credentials of Senator-elect Theo-
dore G. Bilbo, of Mississippi, were
laid on the table and never taken
up again due to his intervening
death.(12)

The right to be sworn of Sen-
ator-elect Bilbo had been chal-
lenged through Senate Resolution
1, which read in part:

Whereas the Special Committee To
Investigate Senatorial Campaign Ex-
penditures, 1946, has conducted an in-
vestigation into the senatorial election
in Mississippi in 1946, which inves-
tigation indicates that Theodore G.
Bilbo may be guilty of violating the
Constitution of the United States, the
statutes of the United States, and his
oath of office as a Senator of the
United States in that he is alleged to
have conspired to prevent citizens of
the United States from exercising their
constitutional rights to participate in
the said election; and that he is alleged
to have committed violations of Public
Law 252, Seventy-sixth Congress, com-
monly known as the Hatch Act; and

Whereas the Special Committee To
Investigate the National Defense Pro-
gram has completed an inquiry into
certain transactions between Theodore
G. Bilbo and various war contractors
and has found officially that the said
Bilbo, ‘‘in return for the aid he had
given certain war contractors and oth-
ers before Federal departments, solic-
ited and received political contribu-
tions, accepted personal compensation,
gifts, and services, and solicited and
accepted substantial amounts of money
for a personal charity administered
solely by him’’ . . . and . . . ‘‘that by
these transactions Senator Bilbo mis-
used his high office and violated cer-
tain Federal statutes’’; and

Whereas the evidence adduced be-
fore the said committees indicates that
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13. 93 CONG. REC. 7, 8, 80th Cong. 1st
Sess., Jan. 3, 1947.

14. 113 CONG. REC. 10977, 90th Cong.
1st Sess.

15. 113 CONG. REC. 15663, 90th Cong.
1st Sess. (resolution laid before the
Senate). For discussion thereof, see
113 CONG. REC. 15663, 15735,
15773, 15998, 16104, 16269, 16348,
16560, 16976, 16978, 17005, 90th
Cong. 1st Sess., June 13–23, 1967.

the credentials for a seat in the Senate
presented by the said Theodore G.Bilbo
are tainted with fraud and corruption;
and that the seating of the said Bilbo
would be contrary to sound public pol-
icy, harmful to the dignity and honor
of the Senate, dangerous to the perpet-
uation of free Government and the
preservation of our constitutiSnal lib-
erties. . . .(13)

Parliamentarian’s Note: The Su-
preme Court has held, in the case
of Powell v. McCormack, 395 U.S.
486 (1969), that a Member-elect of
the House could not be excluded,
by a majority vote, other than for
failure to meet the express con-
stitutional qualifications for the
office. But since the House or Sen-
ate is the judge of elections and
returns under the U.S. Constitu-
tion (art. I, § 5, clause 1), and has
the power to regulate elections
(art. I, § 4, clause 1), the House or
Senate may determine by majority
vote that a candidate was not val-
idly elected.

Censure

§ 12.3 The Senate Select Com-
mittee on Standards and
Conduct reported a resolu-
tion censuring a Senator, in
the 90th Congress, for his
personal use of campaign
contributions.
On Apr. 27, 1967, Senator John

Stennis, of Mississippi, Chairman

of the Senate Select Committee on
Standards of Official Conduct, re-
ported Senate Resolution 112, cen-
suring Senator Thomas J. Dodd,
of Connecticut, for having engaged
in a course of conduct over five
years of exercising his power and
influence as a Senator to obtain
and to use for personal benefit
funds obtained from the public
through political testimonials and
political campaigns.(14)

The resolution, which was laid
before the Senate on June 13,
1967,(15) accompanied by Senate
Report No. 193, read as follows:

Resolved, That it is the judgment of
the Senate that the Senator from Con-
necticut, Thomas J. Dodd, for having
engaged in a course of conduct over a
period of five years from 1961 to 1965
of exercising the influence and power
of his office as a United States Sen-
ator, as shown by the conclusions in
the investigations by the Select Com-
mittee on Standards and Conduct,

(a) to obtain, and use for his per-
sonal benefit, funds from the public
through political testimonials and a
political campaign, and

(b) to request and accept reim-
bursements for expenses from both
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16. 113 CONG. REC. 17011, 90th Cong.
1st Sess.

17. 80 CONG. REC. 7765, 74th Cong. 2d
Sess.

18. 80 CONG. REC. 8705, 74th Cong. 2d
Sess.

the Senate and private organizations
for the same travel,

deserves the censure of the Senate;
and he is so censured for his conduct,
which is contrary to accepted morals,
derogates from the public trust ex-
pected of a Senator, and tends to bring
the Senate into dishonor and disre-
pute.

On June 23, 1967, the Senate
adopted the first portion of the
resolution of censure relating to
the use of political funds by Sen-
ator Dodd for private purposes: (16)

Resolved, (A) That it is the judgment
of the Senate that the Senator from
Connecticut, Thomas J. Dodd, for hav-
ing engaged in a course of conduct over
a period of five years from 1961 to
1965 of exercising the influence and
power of his office as a United States
Senator, as shown by the conclusions
in the investigation by the Select Com-
mittee on Standards and Conduct, to
obtain, and use for his personal ben-
efit, funds from the public through po-
litical testimonials and a political cam-
paign, deserves the censure of the Sen-
ate; and he is so censured for his con-
duct, which is contrary to accepted
morals, derogates from the public trust
expected of a Senator, and tends to
bring the Senate into dishonor and dis-
repute.

The Senate then proceeded to
consider and agree to the remain-
der of the resolution, censuring
Senator Dodd for improper use
and solicitation of travel funds.

§ 12.4 A committee on elections
recommended that a
contestee would be subject to
censure by the House but not
to forfeiture of his seat
where there were mitigating
circumstances involved in
his violation of the Corrupt
Practices Act.
On May 21, 1936,(17) a com-

mittee on elections reported in the
election contest case of McCand-
less v King, for the seat of Dele-
gate from Hawaii. In its report,
House Report No. 2736, the com-
mittee concluded that there were
mitigating circumstances in the
contestee’s failure to fully comply
with the reporting requirements
of the Corrupt Practices Act. The
committee recommended that Mr.
Samuel Wilder King be declared
entitled to the seat but stated in
its report that Mr. King could be
subject to censure by the House.

On June 2, 1936, the House
adopted House Resolution 521, de-
claring the contestee, Mr. King,
entitled to the seat.(18)

§ 13. Investigations by
Standing Committees

Investigations of specific elec-
tions or election practices are usu-
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19. See § 13.4, infra. Investigations con-
ducted under the election contest
statutes, see generally Ch. 9, infra.

20. See also § 13.2, infra, where the
House authorized the committee to
investigate elections where contests
had not been formally presented.

1. See §§ 13.2–13.4, infra.
Challenging the right to be sworn

and referring the right to a com-
mittee for investigation, see Ch. 2,
supra.

2. See § 14, infra.

A select committee to investigate
campaign expenditures has rec-
ommended to the succeeding Con-
gress that the right of a Member-
elect to his seat be reserved for deci-
sion and investigated (see § 13.5,
infra).

Committees, their jurisdiction,
powers and procedures, see Ch. 17,
infra.

3. See § 13.6, infra.
4. 111 CONG. REC. 951–57, 89th Cong.

1st Sess.

ally undertaken by the Committee
on House Administration.(19) Such
investigations have been under-
taken pursuant to the statutory
electioncontest procedures or
under the general investigatory
power conferred by the House.(20)

The House may by resolution
authorize the Committee on
House Administration to inves-
tigate the right of a Member-elect
to his seat,(1) where his right is
impeached by charges and allega-
tions of improper campaign con-
duct and of election irregularities.

Investigations have also been
undertaken by select committees
created to review election cam-
paigns and proceedings. In recent
Congresses, a select committee to
investigate campaign expendi-
tures has been created at the end
of one Congress to investigate
pending elections and to report
findings to the succeeding Con-
gress.(2)

The Committee on Standards of
Official Conduct has some juris-
diction over the investigation of
campaign contributions.(3)

�

Necessary Parties

§ 13.1 The House dismissed an
election contest because the
individual filing the notice
was not a candidate for the
House, although a Member
objected that the House in
such a case had power to
refer the matter to a stand-
ing or a special committee in
order to investigate charges.

On Jan. 19, 1965,(4) a resolution
was under consideration declaring
an individual incompetent to
bring a contest for a seat in the
House, since the individual filing
notice was not a candidate for the
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House and was not a proper party
to bring the contest:

H. RES. 126
Whereas James R. Frankenberry, a

resident of the city of Bronxville, New
York, in the Twenty-Fifth Congres-
sional District thereof, has served no-
tice of contest upon Richard L. Ottin-
ger, the returned Member of the House
from said district, of his purpose to
contest the election of Richard L. Ot-
tinger; and

Whereas it does not appear that said
James R. Frankenberry was a can-
didate for election to the House of Rep-
resentatives from the Twenty-Fifth
Congressional District of the State of
New York, at the election held Novem-
ber 3, 1964: Therefore be it

Resolved, That the House of Rep-
resentatives does not regard the said
James R. Frankenberry as a person
competent to bring a contest for a seat
in the House and his notice of contest,
served upon the sitting Member, Rich-
ard L. Ottinger, is hereby dismissed.

Mr. Carl Albert, of Oklahoma,
spoke in favor of the resolution:

MR. ALBERT: Mr. Speaker, I yield
myself such time as I might consume.

Mr. Speaker, the purpose of this res-
olution is to dismiss a contest brought
against the gentleman from New York
[Mr. Ottinger]. The notice of contest
was given by letter dated December 19,
1964, by Mr. James R. Frankenberry,
of 40 Woodland Avenue, Bronxville,
N. Y. Mr. Frankenberry attempts to
initiate this contest under the provi-
sions of Revised Statutes 105 to 130,
as amended, 2 United States Code
201–226 inclusive.

Mr. Speaker, the House is the exclu-
sive judge of the election, returns, and
qualifications of its Members under ar-
ticle I, section 5, of the Constitution of
the United States.

The application of the statutes in
question is justifiable by the House
and by the House alone—In re Voorhis,
296 Federal Report 673.

Mr. Speaker, under the law and
under the precedents, Mr.
Frankenberry is not a proper party to
contest the election of the gentleman
from New York [Mr. Ottinger]. He is
not a proper contestant within the ap-
plicable statutes, because he would not
be able, if he were successful, to estab-
lish his right to a seat in the House.
The contest involving Locke Miller and
the gentleman from Ohio, Mr. Michael
Kirwan, in 1941, is directly in point, as
reported in the Congressional Record,
volume 87, part 1, page 101. . . .

Mr. Speaker, the issue in the case
brought by Locke Miller and the notice
filed by Mr. Frankenberry are identical
except that in the former case Locke
Miller had been a candidate for the
disputed office in the primary. The
statutes under which this proceeding is
initiated do not provide, and there is
no case on record that we have been
able to find to the contrary, that a per-
son not a party to an election contest
is eligible to challenge an election
under these statutes.

Clearly under the precedent to which
I have made reference, Mr.
Frankenberry is not a contestant for a
seat in the House, and his contest
should be dismissed.

Therefore, Mr. Speaker, I urge adop-
tion of the resolution.

Mr. Charles E. Goodell, of New
York, arose to object to the resolu-
tion, stating:
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5. 93 CONG. REC. 10210, 80th Cong. 1st
Sess.

. . . [T]he Corrupt Practices Act pro-
vides specifically for the taking of
depositions and testimony which can
be submitted to the House Committee
on Administration. . . .

I would hope, therefore, that the
House will defeat this resolution and
that the matter will then go to the
House Administration Committee for
proper and deliberate action where the
facts may be presented and where we
may consider whether the Member
should actually in this case be seated
permanently.

There are many precedents with ref-
erence to the campaign contributions
and excessive expenditures where the
House has denied a Member a seat.
Certainly, whatever our party, we
must recognize in this kind of a situa-
tion that the reputation and dignity of
the U.S. House of Representatives is
involved. We should see to it that a full
and complete hearing is held.

Mr. James C. Cleveland, of New
Hampshire, addressed the House,
following the conclusion of Mr.
Goodell’s remarks, citing many
precedents to the effect that any
person could challenge the elec-
tion of a Member and that such
challenge should be referred to
the Committee on House Adminis-
tration, to consider the facts and
to determine whether the Member
should finally be seated.

The House adopted the resolu-
tion.

House Authorization for Com-
mittee Investigations

§ 13.2 The Committee on
House Administration was

authorized by the House to
conduct an investigation
during adjournments or re-
cesses of election contests
which had not been formally
presented to the House.
On July 25, 1947,(5) the Com-

mittee on House Administration
was given investigatory authority
in relation to certain election-con-
test cases in the 80th Congress
which had not yet been formally
presented to the House:

COMMITTEE ON HOUSE ADMINISTRA-
TION—CONTESTED ELECTIONS

MR. [RALPH A.] GAMBLE [of New
York]: Mr. Speaker, by direction of the
Committee on House Administration, I
offer a privileged resolution (H. Res.
337) and ask for its immediate consid-
eration.

The Clerk read the resolution, as fol-
lows:

Resolved, That notwithstanding
any adjournment or recess of the
Eightieth Congress, testimony and
papers received by the Clerk of the
House in any contested-election case
shall be transmitted by the Clerk to
the Speaker for reference to the
Committee on House Administration
in the same manner as though such
adjournment or recess had not oc-
curred: Provided, That any such tes-
timony and papers referred by the
Speaker shall be printed as House
documents of the next succeeding
session of the Congress.

The resolution was agreed to. . . .
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6. 72 CONG. REC. 1187, 71st Cong. 2d
Sess. See also 3 Hinds’ Precedents
§ 2586, where a resolution providing
for an investigation of the election of

COMMITTEE ON HOUSE ADMINISTRA-
TION—CONTESTED-ELECTION CASES

MR. GAMBLE: Mr. Speaker, by direc-
tion of the Committee on House Ad-
ministration, I offer a privileged reso-
lution (H. Res. 338) and ask for its im-
mediate consideration.

The Clerk read the resolution, as fol-
lows:

Resolved, That notwithstanding
any adjournments or recesses of the
first session of the Eightieth Con-
gress, the Committee on House Ad-
ministration is authorized to con-
tinue its investigations in the con-
tested-election cases of Mankin
against Davis, Lowe against Davis,
and Wilson against Granger. For the
purpose of making such investiga-
tions the committee, or any sub-
committee thereof, is authorized to
sit and act during the present Con-
gress at such times and places with-
in the United States, whether the
House is in session, has recessed, or
has adjourned, to hold such hear-
ings, and to require, by subpena or
otherwise, the attendance and testi-
mony of such witnesses and the pro-
duction of such books, records, cor-
respondence, memoranda, papers,
and documents, as it deems nec-
essary. Subpenas may be issued
under the signature of the chairman
of the committee or any member of
the committee designated by him,
and may be served by any person
designated by such chairman or
member.

The resolution was agreed to. . . .

COMMITTEE ON HOUSE ADMINISTRA-
TION—CONTESTED-ELECTION CASES

MR. [KARL M.] LECOMPTE [of Iowa]:
Mr. Speaker, I offer a privileged reso-
lution (H. Res. 339) to implement the
resolution just passed and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

Resolved, That the expenses of the
investigations to be conducted pursu-
ant to House Resolution 338, by the
Committee on House Administration,
acting as a whole or by sub-
committee, not to exceed $5,000, in-
cluding expenditures for the employ-
ment of investigators, attorneys, and
clerical, stenographic, and other as-
sistants, shall be paid out of the con-
tingent fund of the House on vouch-
ers authorized by such committee or
subcommittee, signed by the chair-
man of such committee, or sub-
committee, and approved by the
Committee on House Administration.

The resolution was agreed to.

Parliamentarian’s Note: Under
Rule XI, clause 2(m) as amended
effective Jan. 3, 1975 (H. Res. 988,
93d Cong. 2d Sess.), all standing
committees of the House now
have the power to issue subpoenas
whether the House is in session,
has recessed, or has adjourned.

§ 13.3 A resolution providing
for the subpena of witnesses
and the procurement of bal-
lot boxes and election
records, in an investigation
of a contested election case,
is presented as a matter of
privilege.
On Jan. 7, 1930,(6) House Reso-

lution 113 was offered as privi-
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a Member was ruled a question of
privilege.

7. 107 CONG. REC. 23–25, 87th Cong.
1st Sess.

leged. The resolution related to
the subpena of witnesses and the
procurement of ballot boxes, elec-
tion returns, and election record
books in a committee investiga-
tion of a contested election case.
After a Member arose to object to
the privileged status of the resolu-
tion, Speaker Nicholas Longworth,
of Ohio, ruled that the resolution
was a privileged matter, as fol-
lows:

THE SPEAKER: The question is on
agreeing to the resolution.

MR. [WILLIAM H.] STAFFORD [of Wis-
consin]: Mr. Speaker, I reserve a point
of order on the resolution. I do not
think it is privileged.

MR. [WILLIS G.] SEARS [of Ne-
braska]: Mr. Speaker, I move the adop-
tion of the resolution.

MR. [BERTRAND H.] SNELL [of New
York]: I would like to ask the gen-
tleman a question about the resolution.
Is this the usual form or the usual ac-
tion that the Committees on Elections
take to get people before them? I sup-
posed there was just a general form for
subpoenaing witnesses and that was
all that was necessary. I have never
known of a resolution of just this char-
acter.

THE SPEAKER: As the Chair caught
the reading of the resolution, it not
only provides for the presence of wit-
nesses, but also provides for bringing
before them the ballot boxes, and so
forth. The Chair thinks it would be
necessary to have such a resolution to
bring that about.

MR. [CASSIUS C.] DOWELL [of Iowa]:
The resolution, Mr. Speaker, is cer-
tainly in order.

THE SPEAKER: The Chair thinks it is
a privileged matter.

MR. SNELL: I suspect it is a privi-
leged matter, coming from a Com-
mittee on Elections, but what I had in
mind was whether this was the usual
form under which we proceed in such
cases.

THE SPEAKER: The Chair can not re-
call an immediate precedent, but the
Chair would think this is the proper
way to cover the appearance of wit-
nesses under the circumstances set
forth.

§ 13.4 Where the Committee on
House Administration was
authorized to investigate the
right of two contestants to a
seat and ordered a recount
of the ballots under its gen-
eral investigatory power,
final compensation to the
contestants was paid out of
the contingent fund, since
the recount was not under-
taken under the election con-
test statutes.
On Jan. 3, 1961,(7) the House

adopted House Resolution 1, of-
fered by Mr. Clifford Davis, of
Tennessee, providing that the
question of the right of either of
the two contestants for a seat
from Indiana (J. Edward Roush
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8. See 107 CONG. REC. 10160, 87th
Cong. 1st Sess., June 13, 1961.

9. See H. Res. 340, 107 CONG. REC.
10160 (June 13, 1961) and 10391
(June 14, 1961), 87th Cong. 1st Sess.

10. 105 CONG. REC. 18610, 18611, 86th
Cong. 1st Sess.

and George O. Chambers) be re-
ferred to the Committee on House
Administration, and providing
that until that committee had re-
ported, neither could take the
oath of office.

During its investigation, the
Committee on House Administra-
tion conducted a recount of all the
ballots cast in the election, under
its general power to investigate
rather than under the election
contest statutes.(8)

On June 13, 1961, the House
confirmed the right of Mr. Roush
to the seat, pursuant to the report
of the committee (H. Res. 339).
The House adopted a privileged
resolution, House Resolution 340,
providing for expenditures from
the contingent fund to pay the sal-
ary and certain expenses to the
duly elected Member and the pay-
ment of certain expenses incurred
by the contestant. They were not
reimbursed for expenses pursuant
to the election contest statutes
since the recount had been or-
dered by the Committee on House
Administration under its inves-
tigative power.(9)

Election Investigation Resolu-
tions as Privileged

§ 13.5 A resolution from the
Committee on House Admin-

istration affirming the right
of a Member to his seat, after
investigation of alleged fraud
and dishonesty in his elec-
tion, is reported and consid-
ered as privileged.
On Sept. 8, 1959,(10) Mr. Robert

T. Ashmore, of South Carolina, re-
ported as privileged House Reso-
lution 380 from the Committee on
House Administration, relating to
the right of a Member to his seat.
The House adopted the resolution:

Whereas the Committee on House
Administration has concluded its in-
vestigation of the election of November
4, 1958, in the Fifth Congressional Dis-
trict of Arkansas pursuant to House
Resolution 1; and

Whereas such investigation reveals
no cause to question the right of Dale
Alford to his seat in the Eighty-sixth
Congress; Therefore be it

Resolved, That Dale Alford was duly
elected a Representative to the Eighty-
sixth Congress from the Fifth Congres-
sional District of Arkansas, and is enti-
tled to a seat therein.

Parliamentarian’s Note: The Se-
lect Committee to Investigate
Campaign Expenditures, of the
85th Congress, had recommended,
after investigating the elections in
the fall of 1958, that Member-
elect Alford not be seated pending
an investigation of election irreg-
ularities. He was administered
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11. See the remarks of Mr. Thomas P.
O’Neill, Jr. (Mass.) on the Alford-
Hays election at 105 CONG. REC.
3432–34, 86th Cong. 1st Sess., Mar.
5, 1959.

12. 116 CONG. REC. 23138–41, 91st
Cong. 2d Sess.

13. 106 CONG. REC. 4899, 4900, 86th
Cong. 2d Sess.

the oath, but his final right to a
seat was referred for investigation
to the Committee on House Ad-
ministration, which investigated
allegations of fraud and dishon-
esty in the conduction of the con-
gressional election for the Fifth
Congressional District of Arkan-
sas.(11)

Investigations of Campaign
Contributions

§ 13.6 In the 91st Congress, the
House rules were amended
to confer upon the Com-
mittee on Standards of Offi-
cial Conduct jurisdiction
over the raising, reporting,
and use of campaign con-
tributions for House can-
didates, and jurisdiction over
investigation of such mat-
ters.
On July 8, 1970,(12) William M.

Colmer, of Mississippi, Chairman
of the Committee on Rules called
up House Resolution 1031,
amending the rules of the House
in relation to the jurisdiction of
the Committee on Standards of
Official Conduct over campaign

contributions. The House passed
the resolution, to confer upon that
committee jurisdiction over the
raising, reporting, and use of cam-
paign contributions for candidates
for the House. The committee was
also given jurisdiction to inves-
tigate such matters and to report
findings to the House.

Parliamentarian’s Note: In the
94th Congress, legislative jurisdic-
tion over campaign contributions
was given to the Committee on
House Administration (H. Res. 5,
Jan. 14, 1975).

Senate Investigation Into Elec-
tion of House Member

§ 13.7 A Senate resolution pro-
viding for an investigation
into charges of election cor-
ruption involving a Member
of the House was placed on
the Senate Calendar and re-
ferred, on motion, to the
Committee on Rules and Ad-
ministration.
On Mar. 8, 1960,(13) the Clerk of

the Senate read Senate Resolution
285, offered by Senator John J.
Williams, of Delaware. The resolu-
tion provided in part:

Resolved, That the Committee on
Rules and Administration, or any duly
authorized subcommittee thereof, is
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14. 106 CONG. REC. 5261–63, 86th Cong.
2d Sess.

authorized and directed under sections
134(a) and 136 of the Legislative Reor-
ganization Act of 1946, as amended,
and in accordance with its jurisdictions
specified by rule XXV of the Standing
Rules of the Senate, to examine, inves-
tigate, and make a complete study of
the charges, with a view to deter-
mining the truth or falsity thereof,
which have recently appeared in the
public press that certain persons have
sought, through corruptly offering var-
ious favors, privileges, and other in-
ducements (including large sums of
money), to induce certain individuals
to lend their political support to one
political party rather than to another,
or to become candidates of one political
party rather than of another, and that
the offers made by such persons have
in fact corruptly induced certain of
such individuals to change their polit-
ical affiliations or to lend their political
support to one political party rather
than to another. . . .

Remarks were made concerning
the unusual course being pursued
by the Senate in inquiring into
the activities of a Member of the
House:

MR. [EVERETT M.] DIRKSEN [of Illi-
nois]: Mr. President, normally, of
course, one branch of Congress does
not take account of the activities and
behavior of a Member of the other
branch on the theory that each House,
of course, is the judge of the qualifica-
tions, behavior and conduct of its own
Members. But I think it must be said,
in fairness to the resolution proposed
by the Senator from Delaware, that it
is a fact that these reports which are
given wide currency and so freely ven-

tilated in the press in all sections of
the country become something of a re-
flection on the entire Congress as an
institution.

Neither body in that sense escapes
culpability in the eyes of the public
when these charges are not refuted
and when they are not rebutted. I be-
lieve that somehow, by some action, we
should get to the very bottom of this
subject. . . .

But certainly these reflections
should not be permitted to continue
without some action, without some an-
swer, somewhere in the whole legisla-
tive establishment. Accordingly, recog-
nizing the reluctance of one body to
look into the affairs of its own Mem-
bers, perhaps this is the only remedy
which we have in order to sift the
truth of these charges.

The resolution was directed to-
wards an investigation of charges
made by a columnist concerning
alleged bribery and a candidate
for public office, Mr. Adam C.
Powell, of New York, a Member of
the House of Representatives. De-
bate ensued on the resolution. Mr.
Williams stated that he had called
up the resolution for immediate
consideration because he wished
the entire Senate to vote upon it
and not to have it referred to com-
mittee. Objection was made to its
immediate consideration, and the
resolution went over until the
next day.

The resolution was again de-
bated on Mar. 11, 1960,(14) and on
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15. 106 CONG. REC. 9403–07, 86th Cong.
2d Sess.

16. See §§ 14.1–14.3, infra, for creation
and funding of such select commit-
tees.

Select committees, their creation,
powers and procedures, see Ch. 17,
infra.

Investigations and inquiries gen-
erally, see Ch. 15, infra.

17. See §§ 14.4 et seq., infra. For a dis-
cussion of the jurisdictional overlap
between the select committee and
the Committee on House Adminis-
tration, see § 14.6, infra.

18. See H. Res. 737, 93d Cong. 2d Sess.
19. See § 14.9, infra.

The Senate Select Committee on
Standards of Official Conduct rec-
ommended the censure of a Senator,
who was then censured by the Sen-
ate, for improper use and conversion
of campaign funds, in the 90th Con-
gress (see § 12.3, supra).

20. 20. See §§ 14.10–14.12, infra.

May 4, 1960, when it was on mo-
tion referred to the Senate Com-
mittee on Rules and Administra-
tion.(15)

§ 14. Investigations by Se-
lect Committees

In recent Congresses (until the
93d Congress), a select committee
to investigate campaign expendi-
tures had been created by one
Congress to study and review cer-
tain pending matters and to for-
ward its findings to the next Con-
gress for appropriate action and
use.(16) Such findings have been
used by the Committee on House
Administration in judging and in-
vestigating election contests and
the validity of certain elections.(17)

In the 93d Congress, the House
granted the Committee on House
Administration subpena power to

conduct investigations into elec-
tion contests and practices, there-
by enabling the committee to as-
sume the functions and duties of
the select committee,(18) and effec-
tive Jan. 3, 1975, the Committee
on House Administration as well
as all other standing committees
was given subpena power, under
Rule XI, clause 2(m), whether or
not the House is in session.

The former Select Committee on
Standards of Official Conduct
hadauthority to investigate im-
proper conduct by Members, in-
cluding campaign activities.(19)

The Senate has established se-
lect committees to investigate im-
proper campaign activities.(20)

�

Creation of Select Committee
to Investigate Campaign Ex-
penditures

§ 14.1 In the 91st Congress, the
House agreed to a privileged
resolution, reported by the
Committee on Rules, estab-
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1. 116 CONG. REC. 27125, 27126, 91st
Cong. 2d Sess. As indicated by the
note to § 10.10, supra, the creation of
such a select committee is no longer
necessary.

For similar select committees cre-
ated by resolution, see H. Res. 929,
89th Cong. 2d Sess., Aug. 11, 1966,
and H. Res. 1239, 90th Cong. 2d
Sess., Aug. 1, 1968.

See also H. Res. 131, 93d Cong.
1st Sess., Jan. 15, 1973, continuing
and funding a special committee on
campaign expenditures. The resolu-
tion extended the special committee
created in the 92d Congress, in order
to enable it to assist the Clerk in in-
vestigating new allegations of viola-
tions of federal election laws.

H. Res. 279, 93d Cong. 1st Sess.,
authorized joint investigations by
the select committee and the Clerk,
so that the subpena power of the
committee could be used by the
Clerk in carrying out his functions
under the Federal Elections Cam-
paign Act of 1971.

lishing a select committee to
investigate and report on
campaign expenditures and
practices by candidates for
the House.
On Aug. 4, 1970,(1) Mr. Thomas

P. O’Neill, Jr., of Massachusetts,
called up and the House adopted
the following resolution, reported
as privileged by the Committee on
Rules:

H. RES. 1062

Resolved, That a special committee
of five Members be appointed by the

Speaker of the House of Representa-
tives to investigate and report to the
House not later than January 11,
1971, with respect to the following
matters:

(1) The extent and nature of expend-
itures made by all candidates for the
House of Representatives in connection
with their campaign for nomination
and election to such office.

(2) The amount subscribed, contrib-
uted, or expended, and the value of
services rendered, and facilities made
available (including personal services,
use of advertising space, radio and tel-
evision time, office space, moving pic-
ture films, and automobile and any
other transportation facilities) by any
individual, individuals, or group of in-
dividuals, committee, partnership, cor-
poration, or labor union, to or on be-
half of each such candidate in connec-
tion with any such campaign or for the
purpose of influencing the votes cast or
to be cast at any convention or election
held in 1970 to which a candidate for
the House of Representatives is to be
nominated or elected.

(3) The use of any other means or in-
fluence (including the promise or use of
patronage) for the purpose of aiding or
influencing the nomination or election
of any such candidates.

(4) The amounts, if any, raised, con-
tributed, and expended by any indi-
vidual, individuals, or group of individ-
uals, committee, partnership, corpora-
tion, or labor union, including any po-
litical committee thereof, in connection
with any such election, and the
amounts received by any political com-
mittee from any corporation, labor
union, individual, individuals, or group
of individuals, committee, or partner-
ship.
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(5) The violations, if any, of the fol-
lowing statutes of the United States:

(a) The Federal Corrupt Practices
Act.

(b) The Act of August 2, 1939, as
amended, relating to pernicious polit-
ical activities, commonly referred to as
the Hatch Act.

(c) The provisions of section 304,
chapter 120, Public Law 101, Eightieth
Congress, first session, referred to as
the Labor-Management Relations Act,
1947.

(d) Any statute or legislative Act of
the United States or of the State with-
in which a candidate is seeking nomi-
nation or reelection to the House of
Representatives, the violation of which
Federal or State statute, or statutes,
would affect the qualification of a
Member of the House of Representa-
tives within the meaning of article I,
section 5, of the Constitution of the
United States.

(6) Such other matters relating to
the election of Members of the House
of Representatives in 1970, and the
campaigns of candidates in connection
therewith, as the committee deems to
be of public interest, and which, in its
opinion, will aid the House of Rep-
resentatives in enacting remedial legis-
lation, or in deciding contests that may
be instituted involving the right to a
seat in the House of Representatives.

(7) The committee is authorized to
act upon its own motion and upon such
information as in its judgment may be
reasonable or reliable. Upon complaint
being made to the committee under
oath, by any person, candidate or polit-
ical committee, setting forth allega-
tions as to facts which, under this reso-
lution, it would be the duty of said

committee to investigate, the com-
mittee shall investigate such charges
as fully as though it were acting upon
its own motion, unless, after a hearing
upon such complaint, the committee
shall find that the allegations in such
complaint are immaterial or untrue.
All hearings before the committee, and
before any duly authorized sub-
committee thereof, shall be public, and
all orders and decisions of the com-
mittee, and of any such subcommittee,
shall be public.

For the purpose of this resolution,
the committee or any duly authorized
subcommittee thereof, is authorized to
hold such public hearings, to sit and
act at such times and places during
the sessions, recesses, and adjourned
periods of the Ninety-first Congress, to
employ such attorneys, experts, cler-
ical, and other assistants, to require by
subpena or otherwise the attendance of
such witnesses and the production of
such correspondence, books, papers,
and documents, to administer such
oaths, and to take such testimony as it
deems advisable. Subpenas may be
issued under the signature of the
chairman of the committee or any sub-
committee, or by any member des-
ignated by such chairman, and may be
served by any person designated by
any such chairman or member.

(8) The committee is authorized and
directed to report promptly any and all
violations of any Federal or State stat-
utes in connection with the matters
and things mentioned herein to the At-
torney General of the United States in
order that he may take such official ac-
tion as may be proper.

(9) Every person who, having been
summoned as a witness by authority of
said committee or any subcommittee
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2. 112 CONG. REC. 18775, 19080,
19081, 89th Cong. 2d Sess.

3. 114 CONG. REC. 24770, 24771, 90th
Cong. 2d Sess.

4. 114 CONG. REC. 25064, 90th Cong.
2d Sess.

The Committee on Rules reports
as privileged a report on a resolution
creating a select committee. See, for
example, 108 CONG. REC. 16000,
87th Cong. 2d Sess., Aug. 9, 1962.
Generally, see Ch. 17. infra.

5. 114 CONG. REC. 25065, 90th Cong.
2d Sess.

thereof, willfully makes default, or
who, having appeared, refuses to an-
swer any question pertinent to the in-
vestigation heretofore authorized, shall
be held to the penalties prescribed by
law.

That said committee is authorized
and directed to file interim reports
whenever in the judgment of the ma-
jority of the committee, or of the sub-
committee conducting portions of said
investigation, the public interest will
be best served by the filing of said in-
terim reports, and in no event shall
the final report of said committee be
filed later than January 11, 1971, as
hereinabove provided.

§ 14.2 A resolution creating a
special committee to inves-
tigate and report on cam-
paign expenditures of all
Members is called up as priv-
ileged.
On Aug. 10, 1966, there was re-

ported by the Committee on Rules
House Resolution 929, authorizing
the Speaker to appoint a special
committee to investigate and re-
port on campaign expenditures of
candidates for the House of Rep-
resentatives. The resolution was
called up as privileged on Aug. 11
and agreed to by the House.(2)

Similarly, on Aug. 1, 1968,(3) the
Committee on Rules offered House
Resolution 1239 authorizing the

Speaker to appoint a special com-
mittee to investigate and report
on campaign expenditures of can-
didates for the House. The resolu-
tion was called up as privileged
and was agreed to. On Aug. 2,
1968, Speaker John W. McCor-
mack, of Massachusetts, ap-
pointed members to the special
committee pursuant to the resolu-
tion.(4)

§ 14.3 Funds for a special com-
mittee to investigate cam-
paign expenditures are au-
thorized by House resolution
and paid from the contingent
fund.
On Aug. 2, 1968,(5) the House

passed a resolution authorizing
the payment of expenses for an in-
vestigation to be conducted by the
special committee to investigate
campaign expenditures, estab-
lished by House Resolution 1239.
The resolution provided for pay-
ment from the contingent fund for
staff members and for other ex-
penditures of the committee.

Since the resolution was not re-
ported from the Committee on
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6. John W. McCormack (Mass.).

7. See H. REPT. NO. 1599 and H. Res.
580 in the contested election case of
Macy v Greenwood, First Congres-
sional District of New York, reported
Mar. 19, 1952. 98 CONG. REC. 2545,
82d Cong. 2d Sess.

For a resolution adopted in the
93d Congress granting the Com-
mittee on House Administration sub-
pena power in conducting investiga-
tions, thereby enabling it to assume
the functions of the select committee,
see H. Res. 737, 93d Cong. 2d Sess.

8. See H. REPT. NO. 2482 and H. Res.
676 in the election contest of Oliver
v Hale, for the First Congressional
District of Maine, reported Aug. 6,
1958, 104 CONG. REC. 16481, 85th
Cong. 2d Sess.

House Administration, the resolu-
tion was not called up as privi-
leged:

MR. [SAMUEL N.] FRIEDEL [of Mary-
land]: Mr. Speaker, I ask unanimous
consent for the immediate consider-
ation of House Resolution 1281.

The Clerk read the resolution, as fol-
lows:

H. RES. 1281

Resolved, That the expenses of
conducting the investigation author-
ized by H. Res. 1239, Ninetieth Con-
gress, incurred by the Special Com-
mittee To Investigate Campaign Ex-
penditures, 1968, acting as a whole
or by subcommittee, not to exceed
$50,000, including expenditures for
employment of experts, special coun-
sel, and clerical, stenographic, and
other assistants, shall be paid out of
the contingent fund of the House on
vouchers authorized by said com-
mittee, signed by the chairman of
the committee, and approved by the
Committee on House Administration.

Sec. 2. The official stenographers
to committees may be used at all
hearings held in the District of Co-
lumbia if not otherwise engaged.

THE SPEAKER: (6) Is there objection to
the request of the gentleman from
Maryland?

There was no objection.
The resolution was agreed to.
A motion to reconsider was laid on

the table.

Use of Select Committee Find-
ings to Judge Elections

§ 14.4 The findings of a special
committee to investigate

campaign expenditures, es-
tablished by the House in the
preceding Congress, may be
transmitted to the Com-
mittee on House Administra-
tion and used where applica-
ble by parties to election
contests.(7)

§ 14.5 A special committee to
study campaign expenditures
of the Members in the pre-
ceding Congress has rec-
ommended that the Com-
mittee on House Administra-
tion investigate and report to
the House by a certain
date.(8)

§ 14.6 Where the Select Com-
mittee to Investigate Cam-
paign Expenditures of the
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9. 113 CONG. REC. 27, 90th Cong. 1st
Sess.

10. See H. REPT. NO. 2348, 89th Cong.
2d Sess., Jan. 3, 1967.

11. 113 CONG. REC. 15848, 15849, 90th
Cong. 1st Sess., June 14, 1967.

12. 113 CONG. REC. 18291, 18292, 90th
Cong. 1st Sess.

89th Congress investigated
the election of a Member-
elect and recommended that
his right to his seat be re-
served for decision, he was
sworn in, but his final right
to a seat was referred to the
Committee on House Admin-
istration.
On Jan. 10, 1967,(9) the House

passed a resolution authorizing
the administration of the oath to
Member-elect Benjamin B.
Blackburn, of Georgia, but direct-
ing that his final right to a seat
be referred to the Committee on
House Administration. The deter-
mination of his right to a seat was
reserved for later decision pursu-
ant to the recommendation of the
Select Committee to Investigate
Campaign Expenditures ap-
pointed in the 89th Congress.(10)

The right of Mr. Blackburn to
his seat was then treated as a
contested election case, and the
Committee on House Administra-
tion recommended that Mr.
Blackburn be declared entitled to
his seat after the investigation.(11)

On July 11, 1967,(12) the House
adopted House Resolution 542, re-

ported by the committee, affirm-
ing the right of Mr. Blackburn to
his seat. The resolution was of-
fered by Mr. Robert T. Ashmore,
of South Carolina. He discussed
the basis for the investigation, in-
cluding the dispute concerning the
accuracy of computers used to
count the ballots.

Mr. Charles E. Goodell, of New
York, remarked in debate on the
function of the Select Committee
on Campaign Expenditures and
the conflict in jurisdiction between
that committee and the Sub-
committee on Elections of the
Committee on House Administra-
tion.

MR. GOODELL: Mr. Speaker, I also
join in the committee decision in this
instance to dismiss the contest brought
by Mr. Mackay against the incumbent
contestee, the gentleman from Georgia
[Mr. Blackburn]. It should be empha-
sized that at this stage Mr. Mackay
has requested the withdrawal of his
contest, so there is really no issue left
to argue about.

I think there is one point, however,
that should be made in this debate
which affects all of us in the possibility
of election contests in our own districts
in the future. We must move to clarify
the whole procedure of election con-
tests in the interim between the elec-
tion date and the opening of a new
Congress. In that period the jurisdic-
tion lies to a degree in the Special
Committee on Campaign Expenditures.
As a practical matter, the ultimate de-
cision for investigating and deter-
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13. 107 CONG. REC. 10186, 87th Cong.
1st Sess.

14. For debate on the resolution, see 107
CONG. REC. 10377–91, 87th Cong.
1st Sess. For minority views criti-
cizing the action of the special com-
mittee and the action of the Com-
mittee on House Administration, see
id. at p. 10381.

mining election contests rests with the
new Congress and with the Sub-
committee on Elections of the Com-
mittee on House Administration. We
have had in the past confusion in elec-
tion contest cases. The contester in
some instances has felt he had com-
plied with the law by giving notice of
contest to the Special Committee on
Campaign Expenditures and failed to
give notice under the law to the Clerk
of the House and the Subcommittee on
Elections of the Committee on House
Administration.

In addition, Mr. Speaker, it seems
unnecessary that we have two such
subcommittees operating with overlap-
ping jurisdiction.

We have moved to a degree to pro-
vide that the membership of the Spe-
cial Committee on Campaign Expendi-
tures will be the same as the member-
ship of the House Subcommittee on
Elections.

Perhaps this would be a solution. In
any event I believe this Congress
should move to try to eliminate the
overlapping and confusion that exists
in the present law between the juris-
dictions of these two committees. It
caused some difficulty in this instance.
The Special Committee on Campaign
Expenditures spent considerable time
debating its proper jurisdiction, and
the special committee ultimately, by a
divided vote, recommended that the
gentleman from Georgia [Mr.
Blackburn] not be seated on opening
day. There was considerable difference
of opinion as to the proper jurisdiction
of the Elections Subcommittee as dis-
tinguished from the Campaign Ex-
penditures Special Committee in this
situation.

Mr. Speaker, I would hope that we
could move to eliminate any possibility
of this type of confusion in the future.

§ 14.7 Both candidates for a
congressional seat filed peti-
tions with the special cam-
paign expenditures com-
mittee of the preceding Con-
gress, which committee in-
vestigated only one petition
filed therewith.
On June 13, 1961,(13) the Com-

mittee on House Administration
reported on the Roush-Chambers
election contest for the Fifth Con-
gressional District of Indiana. As
indicated by the report (H. Rept.
No. 513) and by the debate in the
House on House Resolution 339,
on June 14, 1961, declaring Mr. J.
Edward Roush entitled to the
seat, both candidates had filed pe-
titions with the special campaign
expenditures committee created in
the 86th Congress. The dispute
was resolved in favor of Mr.
Roush, although the committee
had prepared findings on and had
investigated only one of the peti-
tions filed therewith.(14)

§ 14.8 The Committee on
House Administration took
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15. 104 CONG. REC. 6939, 85th Cong. 2d
Sess.

16. 104 CONG. REC. 11512–17, 85th
Cong. 2d Sess.

17. 112 CONG. REC. 27713–29, 89th
Cong. 2d Sess.

18. Expenditures by the Select Com-
mittee on Standards and Conduct
were authorized to be paid out of the
contingent fund of the House. 112
CONG. REC. 27730, 89th Cong. 2d
Sess., Oct. 19, 1966. The Speaker
[John W. McCormack (Mass.)] an-
nounced his appointments to the se-
lect committee on Oct. 20, 1966, 112
CONG. REC. 28112, 89th Cong. 2d
Sess.

A standing Committee on Stand-
ards of Official Conduct, with juris-
diction over campaign contributions,
was established in the 90th Congress
(see Ch. 17, infra).

‘‘judicial notice’’ of com-
plaints filed with a special
committee to investigate
campaign expenditures of
the preceding Congress, al-
though the special committee
had failed to make rec-
ommendations thereon.
On Apr. 22, 1958,(15) the Com-

mittee on House Administration
reported on the contested election
case of Carter v LeCompte for the
Fourth Congressional District of
Iowa, and recommended that the
contestee be declared entitled to
his seat. In its report, House Re-
port No. 1626, the committee took
judicial notice of complaints filed
by the contestant with the special
committee to investigate cam-
paign expenditures which had
been created and appointed in the
84th Congress. The special com-
mittee had not taken any action
on those complaints.

On June 17, 1958, the House
debated and adopted House Reso-
lution 533 declaring the contestee
entitled to the seat.(16)

Former Select Committee on
Standards and Conduct

§ 14.9 In the 89th Congress, the
House established a Select

Committee on Standards and
Conduct, with authority to
investigate allegations of im-
proper conduct by Members.
On Oct. 19, 1966,(17) a resolu-

tion establishing a Select Com-
mittee on Standards and Conduct,
offered by the Committee on
Rules, was called up as privileged
(H. Res. 1013). The function of the
proposed committee was to inves-
tigate allegations of improper con-
duct by Members, to recommend
disciplinary action to the House,
and to transmit recommendations
as to any necessary legislation.
The House passed the resolution,
as amended, on the same day.(18)

Senate Select Committee on
Campaign Practices

§ 14.10 A special Senate com-
mittee established in the 71st
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19. S. REPT. NO. 20, 72d Cong. 1st Sess.,
submitted pursuant to S. Res. 215,
printed in 75 CONG. REC. 977–79,
72d Cong. 1st Sess., Dec. 21, 1931.

20. S. REPT. NO. 24, pursuant to S. Res.
403, 72d Cong. 1st Sess., Dec. 21,
1931.

1. 102 CONG. REC. 3116, 84th Cong. 2d
Sess.

Congress to investigate cam-
paign practices and viola-
tions of the Corrupt Prac-
tices Act held extensive hear-
ings and proposed legislation
intended to remedy certain
defects in the act.
On Apr. 10, 1930, the Senate

passed Senate Resolution 215, es-
tablishing a special committee to
investigate the elections of 1930,
with respect to campaign expendi-
tures, election primaries, election
contests, campaign practices, and
alleged violations of the Federal
Corrupt Practices Act of 1925.

The committee conducted exten-
sive hearings and submitted re-
ports on the effectiveness of the
act (19) and on alleged violations
thereof.(20)

§ 14.11 The Vice President was
authorized to appoint a spe-
cial committee for an inves-
tigation of alleged attempts
to improperly influence the
Senate through campaign
contributions.
On Feb. 22, 1956,(1) the Senate

adopted Senate Resolution 219,

authorizing an investigation by a
special committee of lobbying ac-
tivities. (The Senate had pre-
viously authorized an investiga-
tion into an alleged effort to influ-
ence a Senator, by contributing to
his campaign, in relation to the
natural gas bill, S. 1853.) In his
veto message on the gas bill,
President Eisenhower stated that
accumulated evidence of question-
able activities in relation to the
bill indicated a substantial threat
to the integrity of the govern-
mental process.

Senate Resolution 219, as
agreed to, provided in part:

Resolved, That there is hereby estab-
lished a special committee which is au-
thorized and directed to investigate the
subject of attempts to influence im-
properly or illegally the Senate or any
Member thereof, or any candidate
therefor, or any officer or employee of
the executive branch of the Govern-
ment, through campaign contributions,
political activities, lobbying, or any and
all other activities or practices. . . .

. . . The special committee shall con-
sist of 8 members to be appointed by
the Vice President. . . .

. . . The special committee shall re-
port to the Senate by January 31,
1957, and shall include in its report
specific recommendations (1) to im-
prove and modernize the Federal elec-
tion laws; (2) to improve and strength-
en the Federal Corrupt Practices Act,
the Hatch Act, and the Federal Regu-
lation of Lobbying Act, and related
laws; and (3) to insure appropriate ad-



945

ELECTIONS AND ELECTION CAMPAIGNS Ch. 8 § 15

2. 102 CONG. REC. 2167, 84th Cong. 2d
Sess.

3. The subject of this division is the
issuance and form of election certifi-
cates, substantive grounds for chal-
lenge to their validity, and the prac-
tice of the House in determining
whether a Member-elect may be
sworn on the strength of his certifi-
cate.

On occasion, challenges to the va-
lidity of an election or to the satis-

faction of qualifications (see §§ 16.6,
16.7, infra) or to other matters are
stated as challenges to the creden-
tials. Such challenges are treated
elsewhere; see Ch. 2, supra (enroll-
ing Members and administering the
oath), Ch. 7, supra (qualifications of
Members), and Ch. 9, infra (election
contests).

ministrative action in connection with
all persons, organizations, associations,
or corporations believed to be guilty of
wrongdoing punishable by law.

§ 14.12 In the 84th Congress,
the Senate by resolution cre-
ated a select committee to in-
vestigate an attempt by a
campaign contributor to in-
fluence the vote of a Senator.

On Feb. 7, 1956,(2) there was
laid before the Senate a resolution
(S. Res. 205) establishing a select
committee to investigate allegedly
improper attempts through polit-
ical contributions to influence the

vote of a Senator. The Senate
adopted the resolution:

Resolved, That there is hereby estab-
lished a select committee to investigate
the circumstances involving an alleged
improper attempt through political
contributions to influence the vote of
the junior Senator from South Dakota
[Mr. Case] in connection with the Sen-
ate’s consideration of the bill S. 1853,
the natural gas bill.

Parliamentarian’s Note: During
the consideration of S. 1853, the
gas bill, Senator Francis H. Case
announced that an attempt had
been made to influence his vote on
the measure by tendering him a
campaign contribution.

D. CERTIFICATES OF ELECTION

§ 15. In General; Form

After congressional elections
have been conducted and results
tabulated, the official returns are
transmitted to the state executive,
or other official designated to re-

ceive them under state law, for
the issuance of a certificate of
election.(3) These certificates, also
termed ‘‘credentials,’’ are sent to
the Clerk of the House for initial
use in composing the Clerk’s roll
before the convening of Congress.
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4. The term ‘‘certificate of election’’ has
been preferred herein to ‘‘creden-
tials’’ since reference is to a specific
document and not to qualifications in
general.

For the procedure of presenting
credentials, the status of Members-
elect, and the functions of House offi-
cers at or before the convening of
Congress, see Ch. 2, supra.

5. U.S. Const. art. I, § 5, clause 1. Many
Members-elect have been sworn in
absent a certificate of election (see
§ 15.5, infra).

6. For the form of challenges, and the
procedure by which they are made,
see Ch. 2, supra.

7. 2 USC § 26. See also 2 USC § 34 (re-
ferring to ‘‘credentials in due form of
law’’).

8. See §§ 15.2, 15.7, infra
9. See § 17.5, infra.

10. See § 15.1, infra.
11. See § 15.3, infra. See also 1 Hinds’

Precedents § 553 (administration of
oath ordered by House, where Gov-
ernor declined to issue credentials
for a Member-elect whose election
was unquestioned).

12. See § 15.4, infra.

Once Congress meets, the certifi-
cate constitutes evidence of a
prima facie right to a congres-
sional seat in the House.(4)

The certificate is neither bind-
ing on the House nor essential to
the administration of the oath,
since the House is the sole and
final judge of the elections and re-
turns of its Members.(5) Any Mem-
ber or Member-elect has the right
to object to the administration of
the oath to another by delivering
a challenge either to the validity
of the election or to the validity of
the certificate itself.(6)

The certificate must show that
the Representative-elect was regu-
larly elected in accordance with
the laws of his state or the laws of
the United States.(7) Most state

laws provide for the Governor to
issue the certificate under the seal
of the state, although some pro-
vide for the secretary of state to
perform the function,(8) and some
require the concurrent action of
another body, such as an execu-
tive council.(9) A citizens’ group or
party committee has no authority
to issue a certificate based on an
election conducted by them, even
if the regular election was con-
ducted in violation of state or fed-
eral law.(10)

The state Governor, or other of-
ficial charged with the function,
has an affirmative duty to issue
and deliver the credentials and
cannot reject the official re-
sults.(11) Where no regular elec-
tion is held, there being only one
qualified candidate, the Governor
may proclaim him duly elected
and thereafter issue a certificate
of election.(12)

A Member may be enrolled and
even sworn by action of the House
even though a state court has en-
joined the issuance of a certificate
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13. See § § 16.3, 16.4, infra.
14. See § 15.2, infra.
15. The certificates are retained for four

years because those of the Resident
Commissioner are effective for that
period (see § 15.6, infra). Subse-
quently they are delivered to the Na-
tional Archives.

16. See, i.e., 117 CONG. REC. 9, 92d
Cong. 1st Sess., Jan. 21, 1971.

For the Clerk’s preliminary review
of the certificate, see Ch. 2, supra.
The Clerk has declined to enroll
some Members-elect because their
certificates were irregular.

17. A further element of some creden-
tials may be the attestation to the
death of a Member, where the cre-
dentials are for a Member-elect to
fill an unexpired term in such a case
(see 1 Hinds’ Precedents § 568).

When the fact of a Member’s death
does not appear from his successor’s
credentials, the House has inquired
into the status of the seat (see 2
Hinds’ Precedents §§ 1208, 1209).

18. Although by federal statute certifi-
cates of Senators-elect must be
issued by the Governor under the
state seal and countersigned by the
secretary of state (2 USCA §§ 1a and
1b), the certificate of a Representa-
tive-elect must show only that he
was elected in accordance with state
or federal law. 2 USCA § 26.

State statutes provide for the Gov-
ernor, or in some cases, the secretary
of state, to issue the certificate for a
Representative-elect.

by the state executive.(13) Indeed,
it is doubtful whether state courts
have jurisdiction to enjoin the
issuance of a certificate, most
courts holding they do not since
Congress is the sole judge of elec-
tions and returns.(14)

The certificate is sent, usually
by certified mail, directly to the
Clerk of the House, who retains it
for a period of four years.(15) The
certificate is not in contemporary
practice carried to the House by
the Member-elect. At the con-
vening of Congress, the Clerk
states that credentials have been
received showing that the persons
named therein were elected in ac-
cordance with state and federal
law.(16)

Although the form of the certifi-
cate is not specified by law, it nor-
mally contains the following ele-
ments: signatures of both the Gov-
ernor and the secretary of state;

stamp of the great seal of the

state; specification of the term to

which the Member-elect was cho-

sen; and attestation to the validity

of the election.(17)

�

Issuance of Certificate by State
Executive

§ 15.1 A citizens’ group has no
authority to issue certificates
of election.(18)
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19. 78 CONG. REC. 1521, 73d Cong. 2d
Sess., Jan. 29, 1934 (H. Res. 231 and
H. Rept. No. 334, Committee on
Elections).

20. 111 CONG. REC. 24292, 89th Cong.
1st Sess., Sept. 17, 1965 (dismissal
of election contest).

1. Since Congress is the judge of elec-
tions and returns, most courts have
refused to enjoin or prohibit the
issuance of a certificate. See Keogh v
Horner, 8 F Supp 933 (D. Ill. 1934);
Odegard v Olson, 264 Minn. 439, 119
N.W. 2d 717 (1963); Burchell v State
Board of Election Commissioners,
252 Ky. 823, 68 S.W. 2d 427 (1934).
Contra, People ex ref. Brown v
Board of Suprs. of Suffolk County,
216 N.Y. 732, 110 N.E. 776 (1915)
(see also § 16.4, infra).

2. 95 CONG. REC. 8, 81st Cong. 1st
Sess. See also § 16.4, infra, wherein
the House adopted a resolution au-
thorizing the administration of the
oath to a Member-elect, a citizens’
group having obtained a state court
injunction against the issuance of a
certificate by the state Governor.

3. 104 CONG. REC. 17119, 85th Cong.
2d Sess.

4. See also H. REPT. NO. 2482, 85th
Cong. 2d Sess., Committee on House
Administration, to accompany H.
Res. 676, relating to the election con-
test of Oliver v Hale for the First
Congressional District of Maine.

In the 73d Congress (19) and in
the 89th Congress (20) the House
determined that a citizens’ group
could neither call an election of its
own nor issue a certificate of elec-
tion to a person allegedly chosen
as Representative-elect in such an
election.

§ 15.2 A state executive official
has issued a certificate of
election notwithstanding an
injunction against such
issuance by the state judici-
ary.(1)

On Jan. 3, 1949, the Clerk ad-
vised the House that he had
placed on the roll the name of
Member-elect John C. Davies,
from New York, although the

Clerk had been advised that a
state court had issued an order re-
straining the secretary of state
from issuing the certificate.(2)

§ 15.3 A state Governor, pursu-
ant to the finding of a state
court issued a certificate to a
contestee based on an official
canvass of votes.
On Aug. 12, 1958,(3) Mr. Robert

Hale, of Maine, was declared enti-
tled to the seat for the First Con-
gressional District in his state,
the Governor having issued a cer-
tificate of election to him based on
a state court finding and on an of-
ficial canvass of votes.(4)

§ 15.4 In one instance, a Mem-
ber was sworn without a cer-
tificate of election but pursu-
ant to a proclamation by the
state Governor that he was
duly elected to fill a vacancy.
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5. 111 CONG. REC. 27171, 89th Cong.
1st Sess.

6. 115 CONG. REC. 17622, 91st Cong.
1st Sess., June 27, 1969; 115 CONG.
REC. 11209, 91st Cong. 1st Sess.,
May 5, 1969; 115 CONG. REC. 8129,
91st Cong. 1st Sess., Apr. 1, 1969;
114 CONG. REC. 4441, 90th Cong. 2d
Sess., Feb. 28, 1968; 113 CONG. REC.
36514, 90th Cong. 1st Sess., Dec. 14,
1967; 105 CONG. REC. 9571, 86th
Cong. 1st Sess., June 2, 1959; 105
CONG. REC. 3600, 86th Cong. 1st

Sess., Mar. 9, 1959; 104 CONG. REC.
10164, 85th Cong. 2d Sess., June 4,
1958; 104 CONG. REC. 1072, 85th
Cong. 2d Sess., Jan. 27, 1958; 104
CONG. REC. 669, 85th Cong. 2d Sess.,
Jan. 20, 1958; 102 CONG. REC. 2383,
84th Cong. 2d Sess., Feb. 8, 1956; 97
CONG. REC. 11481, 82d Cong. 1st
Sess., Sept. 17, 1951; 97 CONG. REC.
9316, 82d Cong. 1st Sess., Aug. 1,
1951; 92 CONG. REC. 1852, 79th
Cong. 2d Sess., Mar. 4, 1946.

7. In former practice, the Resident
Commissioner was appointed rather
than elected, and his certificate of
appointment was transmitted to the
House by the President of the United
States. 80 CONG. REC. 2053, 74th
Cong. 2d Sess., Feb. 14, 1936. See
also 90 CONG. REC. 7102, 78th Cong.
2d Sess., Aug. 18, 1944.

8. 119 CONG. REC. 11–15, 93d Cong. 1st
Sess., Jan. 3, 1973.

On Oct. 18, 1965,(5) the oath
was administered to Mr. Edwin
W. Edwards, of Louisiana, to fill a
vacancy in a congressional seat
from his state. His certificate of
election had not been sent to the
Clerk, but a proclamation from
the state Governor declaring Mr.
Edwards to be duly elected to fill
a vacancy was transmitted to the
Clerk’s office. No general election
had been held since Mr. Edwards
had won the Democratic primary
election and was the only quali-
fied candidate to stand for general
election to fill the vacancy.

Effect of Delay in Arrival of
Certificate

§ 15.5 The oath is administered
by unanimous consent to
Members-elect whose certifi-
cates of elections have not
arrived, there being no con-
test or question as to the va-
lidity of their elections.(6)

Certificates of Delegates and
Resident Commissioner

§ 15.6 Certificates of election
for Delegates to the House,
effective for two years, and
for the Resident Commis-
sioner, effective for four
years, are transmitted to the
House.(7)

At the convening of the 93d
Congress, the Clerk addressed the
House, after the call of the roll, to
state that certificates of election
had been received for the Dele-
gates from Guam, the Virgin Is-
lands, and the District of Colum-
bia, and for the Resident Commis-
sioner of Puerto Rico, the latter
for a term of four years.(8)
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9. 80 CONG. REC. 7765, 74th Cong. 2d
Sess. The House passed the resolu-
tion, without debate, on June 2,
1936, 80 CONG. REC. 8705, 74th
Cong. 2d Sess.

10. H. REPT. NO. 2736, Committee on
Elections No. 2, 74th Cong. 2d Sess.

11. 117 CONG. REC. 3, 92d Cong. 1st
Sess.

§ 15.7 Where a territorial act
passed by Congress required
the Governor to declare the
election result and to deliver
the certificate to the Dele-
gate but allowed the terri-
torial legislature power over
election laws, a territory law
requiring the secretary
thereof to declare and certify
election results was held con-
trolling in an election con-
test.
On May 21, 1936, a committee

on elections submitted House Res-
olution 521 and Report 2736 in
the contested election case of
McCardless v King for the seat of
Delegate from the territory of Ha-
waii.(9)

The proposed resolution de-
clared Mr. Samuel Wilder King to
be duly elected as Delegate. The
report also construed the Hawai-
ian Organic Act, passed by Con-
gress, to determine whether con-
test had been filed within the 30
days required by law. The act re-
quired the territorial Governor to
declare elected and to deliver a
certificate of election to the Dele-
gate, but also provided that the
election be conducted in con-

formity with the general laws of
the territory and permitted the
territory legislature to amend the
election laws.

The committee held that a law
of the Hawaiian territorial legisla-
ture which required the secretary
of the territory to declare and cer-
tify election results was control-
ling as to the question as to
whether the contestant had filed
notice of contest within the time
required by law.(10)

Senate Certificates

§ 15.8 At the convening of Con-
gress, the Vice President an-
nounces the receipt of cer-
tificates of election for Sen-
ators-elect, indicates wheth-
er they are regular in form,
and causes them to be print-
ed in the Record.
On Jan. 21, 1971, the convening

date of the Senate in the 92d Con-
gress,(11) Vice President Spiro T.
Agnew announced as follows:

The Chair lays before the Senate the
credentials of 33 Senators elected for
6-year terms beginning January 3,
1971.

All certificates, the Chair is advised,
are in the form suggested by the Sen-
ate, except the ones from Pennsylvania
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12. 117 CONG. REC. 3–5, 92d Cong. 1st
Sess. 2 USC §§ 1a and 1b require a
certain form for Senate certificates.

13. 102 CONG. REC. 10769, 84th Cong.
2d Sess.

14. For the procedure of challenging the
right to be sworn, see Ch. 2, supra.

15. Some challenges which are in fact
objections to the election or qualifica-
tions of a Member-elect are stated as
objections to his certificate (see
§§ 16.6, 16.7, infra).

16. See § 16.1, infra.
17. See 2 USC § 26.

and Massachusetts which use the word
‘‘Commonwealth’’ instead of ‘‘State,’’
and five others in various State forms.

If there be no objection, the reading
of the 28 certificates in the form rec-
ommended by the Senate will be
waived and they will be printed in full
in the Record.

No objection was heard and the
certificates were printed in full in
the Congressional Record.(12)

§ 15.9 On one occasion, the
Senate ordered the return to
a state of a certificate of ap-
pointment to fill a vacancy in
that body on receipt of a tel-
egraphic request from the
Governor, who advised the
Senate that the appointee
had declined to serve.
On June 21, 1956,(13) acting

President pro tempore William R.
Laird 3d, of West Virginia, laid
before the Senate two communica-
tions from the Governor of Ken-
tucky, one certifying the appoint-
ment of a Senator-elect to fill a
vacancy, and one to request the
return of the certificate, since the
appointee had declined to serve.
The Senate ordered the certificate
returned to the Governor.

§ 16. Grounds for Chal-
lenge

Before Members-elect rise to-
gether to be administered the
oath of office at the convening of
Congress, any Member-elect may
object to the right of a colleague to
be sworn in. Similarly, the right
to be sworn of a Member-elect
who is elected to fill a vacancy
during a Congress may be ob-
jected to.(14) Most challenges are
made to the validity of an elec-
tion, or to the procedure followed
therein, or to the qualifications of
the Member-elect. However, a
challenge may be directed specifi-
cally against the certificate of
election itself by reason of formal
defects or of impeachment by
other facts or documents.(15)

Since certificates are prepared
in accordance with a customary
format (16) and in accordance with
state law,(17) defects in form and
improper terminology constitute
grounds for challenge to a certifi-
cate of election. However, if the
House is satisfied that a certifi-
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18. See § 16.1, infra.
19. See § 16.2, infra.
20. See § 16.3, infra. See, for an occasion

where a ‘‘citizens’ certificate’’ was re-
ceived, § 16.5, infra.

The House has received certifi-
cates additional to those allotted to a
state, issued by the state executive,
where the state claimed representa-
tion additional to that apportioned to
it by Congress; such certificates have
been rejected (see 1 Hinds’ Prece-
dents §§ 314–319).

1. See § 16.2, infra.
Findings of fact by investigatory

election committees in one Congress
are delivered to the next Congress
for use in election contests and chal-
lenges to seats (see § 14, supra).

2. 72 CONG. REC. 9891, 9892, 71st
Cong. 2d Sess.

cate clearly indicates when and
where a Member-elect was chosen,
and for what term and district, he
will be seated.(18)

A more substantial ground for
challenge is the claim that the
certificate was issued in violation
of state law. For example, objec-
tion may be made to a certificate
issued before the expiration of an
interim period mandated by state
law, or issued in disregard of offi-
cial results.(19)

On occasion, citizens’ groups or
candidates have obtained state
court injunctions prohibiting the
issuance of a certificate to a cer-
tain candidate for reason of elec-
tion irregularities. Some courts
have held, however, that they
have no jurisdiction to entertain
such suits because they infringe
upon the absolute congressional
power to judge elections and re-
turns.(20)

Certificates may also be chal-
lenged by evidence of other papers

and findings of fact. Official tran-
scripts contradicting the certified
result of the vote may impeach a
certificate. On one occasion, a con-
gressional investigatory com-
mittee of a Congress discovered
election irregularities of such
magnitude as to impeach the cer-
tificate of a Member-elect to the
next Congress.(1)

�

Form

§ 16.1 In one instance, the cer-
tificate of a Member-elect
was objected to on the
ground that the certificate
stated he was ‘‘duly elected
as Congressman,’’ instead of
‘‘Representative in Con-
gress.’’
On June 2, 1930,(2) Mr. Robert

H. Clancy, of Michigan, arose to
object to the validity of the certifi-
cate of election of Thomas L.
Blanton, Member-elect from
Texas, to fill a vacancy. Mr.
Clancy’s objection was based on
the description in the credentials
of Mr. Blanton as ‘‘Congressman,’’
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3. Id. at p. 9892.

4. 107 CONG. REC. 23, 24, 87th Cong.
1st Sess.

5. See H. REPT. NO. 513, 87th Cong.
1st Sess., Committee on House Ad-
ministration, relating to the con-
tested election and the validity of the
certificate of election.

6. See the remarks of Mr. Ray R. Mad-
den (Ind.) on Feb. 17, 1961, 107
CONG. REC. 2295–97, 87th Cong. 1st
Sess. Mr. Madden also stated that

instead of as ‘‘Representative in
Congress.’’

Mr. John N. Garner, of Texas,
arose to state that Mr. Clancy’s
objection was frivolous, since the
certificate clearly stated that Mr.
Blanton was elected from the 17th
District of Texas, and to succeed
Mr. Robert Q. Lee, who all the
Members of the House knew rep-
resented the 17th District in the
House. Mr. Clancy responded that
the Clerk of the House had noti-
fied the authorities in Texas a
number of times that they should
not designate the office as ‘‘Con-
gressman,’’ but as ‘‘Representative
in Congress,’’ and that the prece-
dents of the House mandated that
the credentials must be in order
and must correctly describe the of-
fice.

The House then voted on the
question and directed that the
Speaker administer the oath to
the challenged Member-elect.(3)

Impeachment by Other Evi-
dence

§ 16.2 Where a candidate’s cer-
tificate of election was con-
tradicted by other papers of
state and county officials and
by fact findings of a special
campaign expenditures com-
mittee, the House declared

that neither candidate was
to be sworn and that the
question be referred to the
Committee on House Admin-
istration for a determination.
On Jan. 3, 1961,(4) the House

adopted a resolution referring to
an elections committee the right
of Mr. George O. Chambers, of In-
diana, who appeared with a cer-
tificate of election, and Mr. J. Ed-
ward Roush, of Indiana, a contest-
ant, to the congressional seat from
the Fifth Congressional District of
that state.(5) The House took such
action after it appeared that the
certificate of election had been im-
peached by: certificates of error
filed by county officials on the
counting and judging of ballots; a
transcript from the secretary of
state of Indiana declaring the con-
testant duly elected and not the
Member-elect with the certificate
of election; and findings of fact by
a special campaign expenditures
committee, which had held hear-
ings on Dec. 16, 1960.(6)
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the first certificate issued to Mr.
Chambers was illegal because it had
been signed seven days after the
election, instead of 10 days, as man-
dated by state statute, and that the
second certificate issued to Mr.
Chambers was illegal because it ig-
nored the certification transcript of
the secretary of state.

For additional debate on the action
taken by the House in the Roush-
Chambers contest, on the validity
and force of the certificate of elec-
tion, see 107 CONG. REC. 10377–91,
87th Cong. 1st Sess., June 14, 1961
(debate on H. Res. 339, declaring Mr.
Roush duly elected to the 87th Con-
gress).

7. Since the Congress is the judge of
elections and returns, most courts
have refused jurisdiction to prohibit
the issuance of a certificate. See
Keogh v Horner, 8 F Supp 933 (D.
Ill. 1934); Odegard v Olson, 264
Minn. 439, 119 N.W. 2d 717 (1963);
Burchell v State Board of Election
Commissioners, 252 Ky. 823, 68 S.
W. 2d 427 (1934). Contra, People ex
rel. Brown v Board of Suprs. of Suf-
folk County, 216 N.Y. 732, 110 N.E.
776 (1915).

8. 95 CONG. REC. 8, 81st Cong. 1st
Sess.

Impeachment by Court Order

§ 16.3 The Clerk placed the
name of a Member-elect on
the roll where a certificate of
election in due form had
been filed, although the
Clerk had been advised that
a state court had issued a
writ restraining the sec-
retary of state from issuing
such certificate.(7)

On Jan. 3, 1949,(8) at the con-
vening of the 81st Congress, the
Clerk addressed the House as fol-
lows:

A certificate of election is on file in
the Clerk’s office, showing the election
of John C. Davies as a Representative-
elect to the Eighty-first Congress from
the Thirty-fifth Congressional District
of the State of New York.

Several communications have been
received from the executive deputy sec-
retary of state for the State of New
York informing the Clerk that a case is
pending before the supreme court, Al-
bany County, N.Y., and that the said
secretary of state is restrained from
certifying the election of a Representa-
tive from this congressional district.
However, in view of the fact that a cer-
tificate of election in due form has
been filed with the Clerk by John C.
Davies, the Clerk has therefore placed
his name on the roll.

§ 16.4 Where a state court
issued a preliminary injunc-
tion against the issuance of a
certificate to a Member-elect
to fill a vacancy and the
Speaker declined to admin-
ister him the oath, the House
authorized that he be sworn
but that his final right to a
seat be referred to com-
mittee.
On May 24, 1972, the House au-

thorized the Speaker to admin-
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9. H. Res. 986, 118 CONG. REC. 18654,
92d Cong. 2d Sess. The text of the
resolution explained that Mr.
Conover was being sworn so as not
to deprive the State of Pennsylvania
of representation in the House pend-
ing ‘‘protracted litigation’’ for an ‘‘in-
definite period.’’

10. 78 CONG. REC. 11, 12, 73d Cong. 2d
Sess.

ister the oath to Member-elect
William S. Conover II, to fill a va-
cancy in a congressional seat from
Pennsylvania. The authorizing
resolution provided that Mr.
Conover’s final right to a seat be
referred to the Committee on
House Administration, since a
citizens’ group had obtained a
state court preliminary injunction
prohibiting the state governor
from issuing a certificate of elec-
tion to Mr. Conover.(9)

Parliamentarian’s Note: Mr.
Conover had originally appeared
to take the oath of office shortly
after the special election to fill the
vacancy was held on Apr. 25,
1972, but the oath was not admin-
istered since it was apparent that
unanimous consent would not be
granted due to the issuance of the
preliminary injunction in the state
court.

Impeachment by ‘‘Citizens’ Cer-
tificate’’

§ 16.5 Where two persons
claimed the same seat in the
House, one with a certificate

signed by the Governor of
the state and the other with
a certificate from a citizens’
elections committee, the
House refused to permit ei-
ther to take the oath of office
and referred the question of
their prima facie as well as
final right to the seat to a
committee on elections.
On Jan. 3, 1934,(10) Speaker

Henry T. Rainey, of Illinois, laid
before the House the following
communication from the Clerk:

I transmit herewith a certificate of
election of Mrs. Bolivar E. Kemp, Sr.,
to fill the vacancy caused by the death
of Hon. Bolivar E. Kemp, from the
Sixth Congressional District of the
State of Louisiana, received by this of-
fice, signed by the Governor of Lou-
isiana, attested by the seal and by the
secretary of state of the State of Lou-
isiana.

I also transmit herewith a commu-
nication from the Citizens’ Election
Committee of the Sixth Congressional
District of the State of Louisiana in the
form of a certificate of election of Hon.
J.Y. Sanders, Jr., to fill the vacancy
caused by the death of Hon. Bolivar E.
Kemp, from the Sixth Congressional
District of the State of Louisiana.

The House then passed a reso-
lution referring the prima facie as
well as the final right of Mrs.
Kemp and of Mr. Sanders to a
committee on elections, and de-
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11. Id. at p. 12.
12. 78 CONG. REC. 1521, 73d Cong. 2d

Sess. (see H. Res. 231 and H. Rept.
No. 334 of the Committee on Elec-
tions, submitted Jan. 20, 1934, 78
CONG. REC. 1035).

See also 111 CONG. REC. 18–20
(Jan. 4, 1965), 18691 (July 29, 1965),
22364 (Aug. 21, 1965), 24263–92
(Sept. 17, 1965), 89th Cong. 1st
Sess., for an instance where a citi-
zens’ group issued a certificate of
election on the basis that the regular
election was void because of denial of
voting rights. The Members-elect
with the Governor’s certificates were
held entitled to their seats.

13. 110 CONG. REC. 18107, 88th Cong.
2d Sess.

14. Id. at p. 18120.
15. 110 CONG. REC. 19396, 19422, 88th

Cong. 2d Sess., Aug. 13, 1964.
16. 81 CONG. REC. 12, 13, 75th Cong. 1st

Sess.

cided that neither contestant
should be sworn until the com-
mittee had made its report.(11)

On Jan. 29, 1934, the House
passed a resolution declaring the
election null and void as to both
contestants, since the Governor’s
certificate was issued pursuant to
an invalid election, and the citi-
zens’ group certificate was invalid
per se.(12)

Impeachment by Collateral
Matters

§ 16.6 In the 88th Congress, a
challenge to the qualifica-
tions of an appointee to the
Senate was stated as a chal-
lenge to the validity of his
certificate of appointment.
On Aug. 5, 1964, Senator Ever-

ett McKinley Dirksen, of Illinois,

challenged the validity of the cer-
tificate of appointment of Senator-
elect Pierre Salinger, on the
ground that Mr. Salinger did not
meet the requirement of the Cali-
fornia statute that an appointee to
the Senate must be a resident for
one year before the day of elec-
tion.(13) Mr. Salinger was per-
mitted to take the oath by the
Senate but his credentials were
referred to the Committee on
Rules and Administration with in-
structions to report back to the
Senate by a specified date.(14)

The Senate later affirmed by
resolution Mr. Salinger’s entitle-
ment to a seat in the Senate.(15)

§ 16.7 In one instance, an ob-
jection based on the failure
of a candidate to receive a
plurality of votes was stated
as a challenge to the validity
of the certificate of election.
On Jan. 5, 1937,(16) Mr. John J.

O’Connor, of New York, arose to
state an objection to the adminis-
tration of the oath to Arthur B.
Jenks, Member-elect from New
Hampshire. Mr. O’Connor stated
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17. Id. at p. 13.

18. See Ch. 2, supra, for the procedure
of oath administration and chal-
lenges to the right to be sworn. For
the procedure governing the House
at convening, both before and after
the adoption of House rules, see Ch.
1, supra.

19. U.S. Const. art. I, § 5, clause 1. For
judicial construction of Congress’
power over elections and returns, see
USCA Notes to U.S. Const. art. I,
§ 5, clause 1.

20. See § 17.1, infra (Speaker submitted
the question to the House for deter-

that ‘‘despite the fact that a cer-
tificate of his election has been
filed with the Speaker, it may be
impeached by certain facts which
tend to show that he has not re-
ceived a plurality of the votes duly
cast in that congressional dis-
trict.’’

Mr. Bertrand H. Snell, of New
York, arose and stated:

The Rules and precedents of the
House provide that every man who is
duly qualified shall take the oath of of-
fice at the beginning of the Congress.
Our rules provide that qualification is
shown by a duly authenticated certifi-
cate from the Governor of the State.
The gentleman from New Hampshire,
Mr. Jenks, has such a certificate and it
has been filed with the Clerk of the
House.

The laws of the State of New Hamp-
shire provide that a ballot commission
is the final adjudicator in regard to
these matters.

The House then authorized the
administration of the oath to Mr.
Jenks.(17)

§ 17. Procedure in Deter-
mining Validity; Effect

Once a challenge has been made
to the administration of the oath
to a Member-elect, based on the
validity of his certificate, the
Speaker requests him to stand

aside as the oath is administered
to the other Members en masse.
Thereafter the House may either
finish the organizational business
or may immediately proceed to de-
termine whether the challenged
Member-elect may be sworn on
the strength of his certificate.(18)

In determining whether a cer-
tificate of election is valid or
whether it entitles a Member-elect
to a seat in the House, the House
does not bind itself to rigid cri-
teria. The House is the sole judge
of the elections and returns of its
Members, and the certificate, pre-
pared and relayed by state offi-
cials, is only prima facie proof of
entitlement to a seat.(19)

The House and not the Speaker
or other official determines wheth-
er a Member may be sworn in,
and whether a Member may take
the oath with final right to the
seat.(20) If a challenge has been di-
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mination and declined to himself
rule).

1. See § 17.1, infra. See also § 17.6,
infra (where the Senate corrected an
irregularity in the date for beginning
a term by resolution).

2. See § 16.4, supra. The Committee on
House Administration has jurisdic-
tion under House rules over creden-
tials, House Rules and Manual § 693
(1973), and the matter is often re-
ferred to an elections subcommittee
of the Committee on House Adminis-
tration.

3. See § 17.4, in ra.
4. See § 15.5, supra (oath administra-

tion where certificate delayed).
5. See § 17.5, indra.
6. See § 17.2, infra (pending election

contest).

rected to a mere irregularity in
the form of the certificate, the
House will ordinarily seat the
Member-elect and declare him fi-
nally entitled to the seat.(1)

If however a certificate is chal-
lenged by the institution of an
election contest or by the allega-
tion of election irregularities, the
House may authorize the Mem-
ber-elect to be sworn but provide
that his final right to the seat be
referred to committee. That proce-
dure is often followed where a cer-
tificate is on file in order not to
deprive a state of representation
in the House resulting from pro-
tracted proceedings.(2) Of course,
an election may be separately con-
tested under the procedure set
forth in 2 USC §§ 381 et seq. with-
out recourse to a challenge on the
floor of the right of a Member-
elect to take the oath.

A circumstance which may re-
quire the nullification of a certifi-

cate is the intervening death or
disappearance of the Member-
elect named therein. Normally the
state executive will declare the
seat vacant in such a situation.
On one occasion where a Member-
elect had disappeared and was
presumed dead but the state exec-
utive refused to nullify the certifi-
cate, the House itself declared the
seat vacant.(3)

The House does not always re-
quire a certificate in order to de-
termine final right to a seat.
Where a Member-elect appears
without a certificate but his elec-
tion is uncontested and unques-
tioned, the House will authorize
him to be sworn in by unanimous
consent.(4) In some cases where a
certificate is delayed, the state of
representation will deliver infor-
mal communications to the House
attesting to the validity of the
election of the Member-elect; the
House places reliance on such
communications in the absence of
a certificate.(5) Even where a
Member-elect arrives without a
certificate and his election is dis-
puted, the House may authorize
him to be sworn in, although a
resolution rather than unanimous
consent may be necessary to order
such action.(6)
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7. 72 CONG. REC. 9891, 9892, 71st
Cong. 2d Sess., June 2, 1930. The
House affirmed the right of the
Member-elect to his seat. The objec-
tion to the form of the certificate was
based on the fact that the certificate
stated that the Member-elect was
duly elected as ‘‘Congressman’’ in-
stead of ‘‘Representative in Con-
gress’’ (see § 16.1, supra).

8. H. Res. 5, 77 CONG. REC. 71, 72, 73d
Cong. 1st Sess. Where Members-
elect appear without credentials and
there is no contest or question as to
their elections, the House normally
authorizes the administration of the
oath by unanimous consent (see
§ 15.5, supra).

Jurisdiction of House

§ 17.1 When objection is made
to the irregularity of a cer-
tificate, the question is a
matter for the House to de-
termine under the U.S. Con-
stitution.
On June 2, 1930, when an ob-

jection was made to the formal
regularity of a certificate of elec-
tion, Speaker Nicholas Longworth,
of Ohio, declined to assume the
responsibility of refusing adminis-
tration of the oath to the Member-
elect, but submitted the matter to
the House, since section 5 of arti-
cle I of the Constitution makes
the House the judge of the elec-
tions, returns, and qualifications
of its Members.(7)

§ 17.2 In one instance, the
House by resolution author-
ized the Speaker to admin-
ister the oath to a Member-
elect whose election was in
dispute and who did not pos-
sess a certificate of election.

On Mar. 9, 1933, the convening
day of the 73d Congress, a resolu-
tion was offered to authorize the
Speaker to administer the oath to
John G. Utterback, of Maine, a
Member-elect who appeared with-
out credentials and whose election
was being contested under the
election contest statutes.(80) The
House adopted the resolution, de-
spite an objection of Mr. Bertrand
H. Snell, of New York, that the
right to take the oath should be
referred to the elections com-
mittee, since ‘‘one of the first req-
uisites for any Member of this
House to receive the oath of office
is a certificate in legal and due
form from the sovereign State
from which he comes.’’

Nullification of Certificate

§ 17.3 House adoption of a res-
olution, authorizing a com-
mittee investigation of the
right of either of two can-
didates to a seat and declar-
ing that pending investiga-
tion neither candidate shall
be sworn, has the effect of
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9. 107 CONG. REC. 23, 24, 87th Cong.
1st Sess.

10. H. Res. 339, 107 CONG. REC. 10391,
87th Cong. 1st Sess.

11. 119 CONG. REC. 15, 93d Cong. 1st
Sess.

nullifying a certificate of
election issued to one of the
candidates by the state Gov-
ernor.
On Jan. 3, 1961,(9) the House

adopted House Resolution No. 1,
referring the question of the right
of two contestants to a seat from
the Fifth Congressional District of
Indiana to the Committee on
House Administration. The resolu-
tion declared that until the com-
mittee shall have reported, nei-
ther contestant should have the
right to be sworn. One of the con-
testants, George O. Chambers,
had a certificate of election from
the Governor of the State of Indi-
ana. By adopting the resolution,
the House nullified the certificate
of election of Mr. Chambers pend-
ing the House investigation.

The other contestant to the elec-
tion, J. Edward Roush, who had
not been issued a certificate of
election, was finally declared enti-
tled to the seat by the House on
June 14, 1961.(10)

§ 17.4 Where a Member-elect
disappeared between the
issuance of his certificate of
election and the convening of
Congress, and the state exec-

utive took no action in rela-
tion to the certificate, the
House, after receiving a re-
port from the Clerk setting
forth the circumstances sur-
rounding the disappearance,
declared the seat vacant by
resolution.
On Jan. 3, 1973, at the con-

vening of the 93d Congress,
Speaker Carl Albert, of Okla-
homa, laid before the House com-
munications from the Clerk advis-
ing him of the disappearance of
an aircraft carrying two Rep-
resentatives-elect to the House.(11)

The Clerk’s communication stated
that for one of those Members-
elect, the Governor of the state
had declared the congressional
seat vacant, pursuant to a pre-
sumptive death jury verdict and a
certificate of presumptive death.

As to the other Member-elect,
Hale Boggs, of Louisiana, the
Clerk advised the Speaker that
the attorney general of Louisiana
had informed him that no action
had been taken by the Governor
and no action was contemplated to
change the status of Mr. Boggs or
to change the status of the certifi-
cate of election for Mr. Boggs filed
with the Clerk.

The House then adopted a reso-
lution (H. Res. 1) declaring the
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12. Id.
13. 77 CONG. REC. 71, 72, 73d Cong. 1st

Sess.

14. 110 CONG. REC. 5730, 88th Cong. 2d
Sess.

15. 109 CONG. REC. 22838, 88th Cong.
1st Sess.

16. 109 CONG. REC. 20612, 88th Cong.
1st Sess.

17. 82 CONG. REC. 9, 75th Cong. 2d
Sess.

seat of Mr. Boggs to be vacant and
notifying the Governor of Lou-
isiana of the existence of the va-
cancy.(12)

Reliance on State Communica-
tions Absent Certificate

§ 17.5 In authorizing the ad-
ministration of the oath to
Members-elect who appear
without credentials, the
House may rely upon com-
munications from state exec-
utive officials attesting to the
validity of the election and
results.

On Mar. 9, 1933,(13) the House
authorized the Speaker to admin-
ister the oath to Member-elect
John G. Utterback, of Maine,
whose certificate of election had
not yet arrived. Although his elec-
tion was being contested, he was
sworn on the basis of a letter from
the Governor stating that al-
though Mr. Utterback had appar-
ently received a majority of the
votes cast in the district, the Gov-
ernor lacked authority to issue
credentials due to the terms of a
state law which required the con-
current action of the Governor

and executive counsel before an
election certificate could be issued.

Similarly, on Mar. 19, 1964,(14)

the House permitted a Member-
elect to be sworn, although her
certificate of election had not ar-
rived, after the Clerk advised the
House of the receipt of a commu-
nication from the secretary of
state declaring that unofficial re-
turns indicated the Member-elect
was duly elected and that there
was no indication of any election
contest or dispute.

On Nov. 27, 1963,(15) the House
permitted a Member-elect filling a
vacancy to be sworn, although a
certificate of election had not ar-
rived, after the Speaker laid be-
fore the House a telegram from
the secretary of state, stating that
the Member-elect had been duly
elected according to returns re-
ceived in the secretary’s office.

On Oct. 30, 1963,(16) a Member-
elect to fill a vacancy was admin-
istered the oath in the absence of
the certificate of election, pursu-
ant to a telegram from the state
Governor stating that the Mem-
ber-elect was duly elected accord-
ing to unofficial returns.

On Nov. 15, 1937,(17) the House
authorized the administration of
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18. 111 CONG. REC. 27171, 89th Cong.
1st Sess.

19. 103 CONG. REC. 6060, 85th Cong. 1st

Sess.

Salaries of Members elected for

unexpired terms begin on the date of

election (2 USC § 37).

the oath to three Members-elect to
fill vacancies from the State of
New York, where the Clerk sub-
mitted to the House a telegram
from the attorney general of the
state indicating the election of
those Members-elect.

On Oct. 18, 1965,(18) Mr. Edwin
W. Edwards, elected to fill a va-
cancy in a congressional seat from
Louisiana, was sworn in although
his certificate of election had not
arrived. The secretary of state of
Louisiana had transmitted to the
Clerk a copy of a proclamation of
the Governor of Louisiana declar-
ing Mr. Edwards to be duly elect-
ed to the House to fill the va-
cancy, although a genera] election
had not been held; the proclama-
tion was issued because Mr. Ed-
wards had won the Democratic
primary election and was the only
qualified candidate for the general
election to fill the vacancy.

Correction of Date for Begin-
ning of Term (Senate)

§ 17.6 The Senate passed a res-
olution fixing the date a Sen-
ator was sworn, in compli-
ance with federal statute, as
the beginning of his term,
notwithstanding an earlier
date stated in his certificate
of election.

On Apr. 29, 1957,(19) the Senate
passed the following resolution (S.
Res. 129):

Whereas the certificate of election of
Ralph W. Yarborough, chosen a Sen-
ator on April 2, 1957, during the
present session of the 85th Congress,
by the qualified electors of the State of
Texas to fill the vacancy in the term
ending at noon on the 3d day of Janu-
ary 1959, caused by the resignation of
Honorable Price Daniel, states that he
was ‘‘duly chosen . . . to represent
said State in the Senate of the United
States for an unexpired term beginning
on the 19th day of April 1957, and ex-
piring on the 3d day of January, 1959’’;
and

Whereas under title 2, section 36, of
the United States Code (49 Stat. 23),
and precedents of the Senate based
thereon, salaries of Senators elected
during a session to succeed appointees
shall commence on the day they qual-
ify; and

Whereas the said Ralph W.
Yarborough has this day duly qualified
by taking, in the open Senate, as pro-
vided by Rule II, the oath required by
the Constitution and prescribed by
law, and has subscribed to the same;
Therefore, be it

Resolved, That the term of the serv-
ice of the said Ralph W. Yarborough
shall be deemed to have commenced on
this the 29th day of April 1957.
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CHAPTER 9

Election Contests

A. In General
§ 1. Constitutional Provisions; Historical Background
§ 2. Contested Election Laws
§ 3. State or Local Election Boards

B. Jurisdiction and Powers
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§ 5. Election Committees
§ 6. The Clerk; Transmittal of Papers
§ 7. The Courts
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§ 8. Generally
§ 9. Faulty Credentials; Citizenship

§ 10. Violation of Federal or State Election Laws
§ 11. Improper Attempts to Influence or Confuse Voters
§ 12. Voting Booth and Balloting Irregularities

D. Defenses
§ 13. Generally
§ 14. Contestant’s Credentials and Qualifications
§ 15. Abatement
§ 16. Limitations and Laches

E. Practice and Procedure
§ 17. Alternatives to Statutory Election Contests
§ 18. Commencing the Contest
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§ 19. Parties

F. Notice of Contest
§ 20. Generally; Time
§ 21. Service of Notice
§ 22. Form and Contents of Notice

G. Pleading
§ 23. Generally
§ 24. Answer
§ 25. Motion to Dismiss
§ 26. Motion for More Definite Statement

H. Taking of Testimony; Depositions
§ 27. Generally; Time
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§ 29. Scope of Examination; Objections
§ 30. Subpenas
§ 31. Affidavits

I. Committee Hearing and Review; Dismissal and With-
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§ 32. Generally; Preparation of Briefs
§ 33. Dismissal and Withdrawal of Contest
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§ 34. Generally
§ 35. Burden of Proof
§ 36. Presumptions
§ 37. Ballots
§ 38. Determination of Voter Intention

K. Inspection and Recount of Ballots
§ 39. Generally
§ 40. Grounds
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§ 41. Procedure
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§ 44. Form of Resolutions
§ 45. Costs and Expenses; Compensation and Allow-
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M. Summaries of Election Contests, 1931–72
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§ 52. Seventy-eighth Congress, 1943–44
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§ 54. Eightieth Congress, 1947–48
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§ 56. Eighty-second Congress, 1951–52
§ 57. Eighty-fifth Congress, 1957–58
§ 58. Eighty-sixth Congress, 1959–60
§ 59. Eighty-seventh Congress, 1961–62
§ 60. Eighty-eighth Congress, 1963–64
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§ 64. Ninety-second Congress, 1971–72
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Election Contests, 1917–31
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INDEX TO PRECEDENTS

Abernethy et al. v Wheadon et al.,
Mississippi 1965, § 61.2

Advisory opinions as to state law,
§§ 5.13, 5.14

Alford, investigation of right to seat,
Arkansas 1959, § 58.1

Alternatives to statutory election
contests, §§ 17.1–17.4

Answer, failure to make timely, § 24.1
Ayres v Huber, Ohio 1951, § 56.1
Ballot boxes, magistrate’s authority

to open, § 7.7
Balloting irregularities, §§ 12.2–12.8
Ballots

ambiguous, interpretation of voter in-
tention, § 37.1

best evidence for determining voter in-
tention, § 37.2

committee power to examine and re-
count, §§ 5.10, 5.11

integrity of, preserving, §§ 5.7, 5.8,
35.10, 37.19, 37.20

interpretation of voter intention,
§§ 38.1–38.3

marked for both candidates, § 37.15
marked in wrong place, § 37.16
marked with improper instrument,

§ 37.18
marked with other than specified

mark, §§ 37.10, 37.11
‘‘papers’’ required to be produced,

§§ 29.2, 29.3
preservation of, §§ 5.7, 5.8, 35.10,

37.19, 37.20
recount by stipulation of parties,

§§ 39.1, 39.2
recount conducted by federal auditors,

§ 41.5
recount justified only if election result

affected. §§ 40.5–40.7
recount of, burden of proof to show

fraud or mistake before, §§ 40.3, 40.4

Ballots—Cont.
recount supervised by House, § 39.4
recount, unsupervised, § 39.3
stickers used in lieu of writing in

name, §§ 37.13, 37.14
stub attached to, § 37.17
tallies, § 37.21
‘‘write in,’’ misspelling name on,

§ 37.12
writing in name of already listed can-

didate, effect of, § 37.9
Beck v Shanahan, Pennsylvania

1934, § 47.15
Blackburn v Mackay, Georgia 1967,

§ 62.2
Blackney v Stevens, Michigan 1949,

§ 55.3
Booth, see Voting booth
Bowles v Dingell, Michigan 1934,

§ 47.1
Brewster v Utterback, Maine 1933,

§ 47.2
Britten v McAndrews, Illinois 1934,

§ 47.12
Browner v Cunningham, Iowa 1949,

§ 55.1
Burden of proof (see also Presump-

tions)
claim to seat, establishing, § 35.8
expenditures, allegations of improper,

§ 35.9
recount of ballots, fraud or mistake

shown before, §§ 40.3, 40.8
results of election would be changed,

§§ 35.3–35.7, 40.5–40.7
Burnham v Chandler, California

1934, § 47.4
Campaign workers, prizes to, as

grounds for contest, § 11.4
Candidate’s participation in irreg-

ularities, § 13.2
Carter v LeCompte, Iowa 1957, § 57.1
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Casey v Turpin, Pennsylvania 1934,
§ 47.3

Certificates of election, §§ 9.1–9.3
Chambers or Roush, Indiana 1961,

§ 59.1
Chandler v Burnham, California

1934, § 47.4
Citizenship, Member’s qualifications

as to, § 9.4
Clark v Nichols, Oklahoma 1943,

§ 52.1
Clerk

items transmitted to Speaker, §§ 6.1–
6.5

notice of contest to, forwarding in pre-
scribed manner of, § 25.1

powers of, §§ 6.6–6.13
subpena, refusal to respond to party’s,

§§ 6.13, 30.1
testimony, failure to forward to Clerk,

§ 27.6
Coad v Dolliver, Iowa 1957, § 57.2
Colmer v Gray, Mississippi 1965,

§ 61.2
Contestant

failure to specify grounds relied upon,
§ 13.8

standing to bring contest, §§ 14.1,
19.1–19.6

Contingent fund, reimbursement of
contest expenses from, §§ 45.1, 45.2

Cooper v Miller, Ohio 1936, § 48.3
Corrupt Practices Act, §§ 10.1–10.5
Cosey et al. v Williams, Mississippi

1965, § 61.2
Coyle v Kent, Pennsylvania 1932,

§ 46.1
Cunningham v Browner, Iowa 1949,

§ 55.1
Curtis v Karst, Missouri 1951, § 56.2
Davies v Fuller, New York 1949,

§ 55.2
Davis v Lowe, Georgia 1948, § 54.1
Davis v Lowe, Georgia 1951, § 56.3

Davis v Mankin, Georgia 1947, § 54.2
Debate on resolution disposing of

contest
extension of time for, § 42.9
participation by parties, §§ 42.6, 42.7

Default judgment, motion for, § 23.2
Deposition unsigned by witness,

§ 28.1
Devine v Walker. Mississippi 1965,

§ 61.2
Dingell v Bowles, Michigan 1934,

§ 47.1
Directed verdict, motion for, § 23.1
Directory laws distinguished from

mandatory laws, §§ 10.6–10.12
Dismiss, premature motion to, § 25.6
Dismissal, cause for, § 33.1
Disney v O’Connor, Oklahoma 1932,

§ 46.3
Disposal of contest

parties’ stipulation as to, § 42.10
privileged resolutions, §§ 42.2–42.5
resolution declaring seat vacant,

§§ 42.11, 42.12
Dolliver v Coad, Iowa 1957, § 57.2
Dondero v Hicks, Michigan 1945,

§ 53.1
Douglas v Roberts, California 1947,

§ 54.4
Eaton v Scott, California 1940, § 50.2
Election official

directory laws, violations of, §§ 10.8,
10.10

mandatory laws, violations of, § 10.7
violations and errors by, §§ 10.13–10.15
voter confusion as excuse for entering

booth, § 12.1
Elections

conducted improperly, §§ 10.17–10.19
illegal, as grounds for contest, §§ 10.18,

14.2
unauthorized, § 14.2

Ellenbogen, In re, Pennsylvania
1933, § 47.5
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Ellis v Thurston, Iowa 1934, § 47.6
Ellzey v Reese, Mississippi 1934,

§ 47.13
Evidence (see also Burden of proof;

Presumptions)
ballots as best evidence, § 37.2
ex parte proceedings, § 34.3
future use, collecting for, § 34.1
preservation of, by committee, §§ 5.7–

5.9
production of contestant’s, § 34.2
standard of ‘‘air preponderance,’’ § 35.2
testimony from prior state inquiry,

§ 34.4
withdrawal of, § 32.1

Expenses of election contests, see
Reimbursement of contest ex-
penses

‘‘Fair preponderance’’ of evidence
standard, § 35.2

Feighan v Thierry, Ohio 1949, § 55.4
Felix v Muldowney, Pennsylvania

1934, § 47.7
Financing extra editions of maga-

zine as grounds for contest, § 11.2
Fox v Higgins, Connecticut 1934,

§ 47.8
Frankenberry v Ottinger, New York

1965, § 61.1
Fuller v Davies, New York 1949,

§ 55.2
Funds, illegal use of, § 10.20
Gormley v Goss, Connecticut 1934,

§ 47.9
Goss v Gormley, Connecticut 1934,

§ 47.9
Granata v Kunz, Illinois 1932, § 46.2
Granger v Wilson, Utah 1948, § 54.5
Gray v Colmer, Mississippi 1965,

§ 61.2
Greenwood v Macy, New York 1951,

§ 56.4
Gross v Peterson, Iowa 1965, § 61.3
Hale v Oliver, Maine 1958, § 57.3

Hamer v Whitten, Mississippi 1965,
§ 61.2

Harrington v Swanson, Iowa 1940,
§ 50.4

Hicks v Dondero, Michigan 1945,
§ 53.1

Higgins v Fox, Connecticut 1934,
§ 47.8

House resolution disposing of con-
test, see Resolutions disposing of
contest

Huber v Ayres, Ohio 1951, § 56.1
Illegal elections, §§ 10.17–10.19, 14.2
Illegal use of funds, § 10.20
Invalid elections, see Elections
Investigations continuing after ad-

journment
authority for, § 5.12
funding for, § 45.1

Investigations of right to seat, see
Alternatives to statutory election
contest

Jenks v Roy, New Hampshire 1938,
§ 49.1

Joint resolution
reimbursement of contest expenses au-

thorized by, § 45.3
Jurisdiction, notice of contest as

basis for House, § 4.1
Karst v Curtis, Missouri 1951, § 56.2
Kefauver v Neal, Tennessee 1940,

§ 50.1
Kemp, Sanders investigation, Lou-

isiana 1934, § 47.14
Kent v Coyle, Pennsylvania 1932,

§ 46.1
King v McCandless, Hawaii 1936,

§ 48.2
Kirwan v Miller, Ohio 1941, § 51.1
Kunz v Granata, Illinois 1932, § 46.2
Laches, defense to contest, § 16.1
LaGuardia v Lanzetta, New York

1934, § 47.10
Lanzetta v LaGuardia, New York

1934, § 47.10
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Lanzetta v Marcantonio, New York
1936, § 48.1

LeCompte v Carter, Iowa 1957, § 57.1
Lovette v Reece, Tennessee 1934,

§ 47.11
Lowe v Davis, Georgia 1948, § 54.1
Lowe v Davis, Georgia 1951, § 56.3
Lowe v Thompson, Georgia 1967,

§ 62.1; 1969, § 63.1
Maas v Williams, Minnesota 1937,

§ 49.3
Mackay v Blackburn, Georgia 1967,

§ 62.2
Macy v Greenwood, New York 1951,

§ 56.4
Mahoney v Smith, Kansas 1959, § 58.2
Mandatory laws distinguished from

directory laws, §§ 10.6–10.12
Mankin v Davis, Georgia 1947, § 54.2
Marcantonio v Lanzetta, New York

1936, § 48.1
McAndrews v Britten, Illinois 1934,

§ 47.12
McCandless v King, Hawaii 1936,

§ 48.2
McEvoy v Peterson, Georgia 1944,

§ 52.2
McMurray v Thill, Wisconsin 1944,

§ 52.6
Members on subcommittee on elec-

tions, qualifications of, § 5.4
Memorial, see Alternatives to statu-

tory election contest
Michael v Smith, Virginia 1947, § 54.3
Miller v Cooper, Ohio 1936, § 48.3
Miller v Kirwan, Ohio 1941, § 51.1
Miller v Sullivan, Missouri 1943,

§ 52.5
Minority reports, §§ 43.7–43.9
Mississippi, The Five Cases of, 1965,

§ 61.2
Moreland v Schuetz, Illinois 1943,

§ 52.3
Motion for directed verdict, § 23.1
Motion for default judgment, § 23.2

Motion to dismiss, premature, § 25.6
Muldowney v Felix, Pennsylvania

1934, § 47.7
Myers v Springer, Illinois 1959, § 58.3
Neal v Kefauver, Tennessee 1940,

§ 50.1
Nichols v Clark, Oklahoma 1943,

§ 52.1
Notice of contest

commencement of 30-day period for fil-
ing, § 20.5

good-faith requirement in filing for re-
imbursement of expenses, § 45.7

signature, necessity of, § 22.4
Oath, administration of, as evidence

of right to seat, § 35.1
Oath, administration of candidate’s,

§§ 4.2, 4.3
O’Brien v Woodward, Illinois 1947,

§ 54.6
O’Connor v Disney, Oklahoma 1932,

§ 46.3
Odegard v Olson, Minnesota 1963,

§ 60.1
Oliver v Hale, Maine 1958, § 57.3
Olson v Odegard, Minnesota 1963,

§ 60.1
Osser v Scott, Pennsylvania 1951,

§ 56.5
Ottinger v Frankenberry, New York

1965, § 61.1
Petition of right to seat, see Alter-

natives to statutory election con-
test

Peterson v Gross, Iowa 1965, § 61.3
Peterson v McEvoy, Georgia 1944,

§ 52.2
Plunkett, In re, 1945, § 53.2
Polk v Smith, Ohio 1939, § 50.3
Pre-election irregularities

courts, appeal to state, § 7.1
Presumptions (see also Burden of

proof)
absence of witnesses and challengers

for contestant, § 36.8
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Presumptions (see also Burden of
proof)—Cont.

closeness of election result, § 36.11
official returns as prima facie evidence,

§§ 36.1–36.7
tally sheets, correctness of, § 36.9

Primary election, improperly con-
ducted, § 10.19

Privileged resolutions, disposing of
contests, §§ 42.2–42.5

Prizes to campaign workers as
grounds for contest, § 11.4

Racial discrimination as grounds for
contesting election, § 11.3

Recount of ballots
burden on contestant to produce evi-

dence justifying, § 41.3
burden on contestant to show fraud or

mistake before, § 40.3
conducted by auditors from General

Accounting Office, § 41.5
court, state, recount supervised by,

§ 39.6
exhaustion of state remedies before,

§ 41.1
House supervision, held pursuant to

state law, § 39.4
joint applications for, § 41.4
reconsideration of actions ordering,

§ 41.6
result of election be affected in order to

justify, § 39.5
stipulation of parties to, §§ 39.1, 39.2
unsupervised, § 39.3

Reece v Lovette, Tennessee 1934,
§ 47.11

Reese v Ellzey, Mississippi 1934,
§ 47.13

Reimbursement of expenses or al-
lowances

abatement of contest, request made
after, § 45.6

alternatives to statutory election con-
tests, reimbursement to parties in,
§ 45.4

Reimbursement of expenses or al-
lowances—Cont.

good-faith filing, conditioned upon,
§ 45.7

House contingent fund, payments from,
§ 45.1, 45.2

joint resolution authorizing, § 45.3
parties’ expenses, § 45.4
retroactive to convening of Congress

for Member-elect, § 45.5
Reports on contest by committee

failure to submit to House, §§ 43.13,
43.14

minority, §§ 43.7–43.9
resolutions accompanying, § 43.4
timeliness of, §§ 43.5, 43.6
withdrawal of contest by contestant,

reciting, §§ 43.10, 43.12
Representatives on subcommittee on

elections, qualifications of, § 5.4
Residency, commencement, deter-

mined by state court, § 7.4
Resolutions disposing of contest

admitting neither candidate to seat,
§ 42.15

debate upon, extensions of, § 42.9
debate upon, participation of parties

in, §§ 42.6–42.8
declaring seat vacant, §§ 42. 11, 42.12
form of resolution, §§ 44.1–44.3
language in, appropriateness of, § 44.1
privileged, § 42.2–42.5
several contests treated in same reso-

lution, § 44.3
substitutes to, offering of, § 42.17,

42.18
Roberts v Douglas, California 1947,

§ 54.4
Roush or Chambers. Indiana 1961.

59.1
Roy v Jenks, New Hampshire 1938,

§ 49.1
Rutherford v Taylor, Tennessee 1937,

§ 49.2
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Sanders, Kemp investigation, Lou-
isiana 1934, § 47.14

Schafer v Wasielewski, Wisconsin
1944, § 52.4

Schuetz v Moreland, Illinois 1943,
§ 52.3

Scott v Eaton, California 1940, § 50.2
Scott v Osser, Pennsylvania 1951,

§ 56.5
Service, substituted, § 21.1
Shanahan v Beck, Pennsylvania

1934, § 47.15
Signature necessary on notice of

contest, § 22.4
Simpson v Weber, Illinois 1934,

§ 47.16
Smith v Mahoney, Kansas 1959, § 58.2
Smith v Michael, Virginia 1947, § 54.3
Smith v Polk, Ohio 1939, § 50.3
Springer v Myers, Illinois 1959, § 58.3
Standing

contestant’s, to bring contest, §§ 14.1,
19.1–19.6

third party’s, to bring contest, §§ 19.1–
19.3

State law
advisory opinions by state courts on,

§ 7.3
advisory opinions by state officials on,

§ 5.13
court, local, adoption or rejection of

opinion of, §§ 7.4–7.6, 38.4
nominating procedure, illegal, § 10.21
voter intention as paramount consider-

ation, § 38.4, 38.5
State or local elections, intervention

in, § 3.2
State remedy, effect of failure to ex-

haust, §§ 13.4, 13.5
Stevens v Blackney, Michigan 1949,

§ 55.3
Stickers, see Ballots
Stipulation of parties

disposal of contest by, § 42.10

Stipulation of parties—Cont.
jurisdiction on Congress, as to confer-

ring, § 4.1
recount of ballots, joint applications

for, § 41.4
time, extensions of, § 27.15

‘‘Straight ticket’’ votes, interpreta-
tion of, § 37.6–37.8

Stubs, see Ballots
Subpena

Clerk’s refusal to respond to, § 30.1
noncompliance with, § 30.2

Substituted service, see Service
Sullivan v Miller, Missouri 1943,

§ 52.5
Swanson v Harrington, Iowa 1940,

§ 50.4
Tally sheets, presumption of correct-

ness of, § 36.9
Taylor v Rutherford, Tennessee 1937,

§ 49.2
Testimony (see also Evidence)

Clerk, failure to forward to, § 25.1, 27.6
failure to produce, § 29.1
failure to take within statutory period,

§§ 15.1–15.3, 27.1–27.5
time, extensions of for taking, §§ 27.7–

27.10
Thierry v Feighan, Ohio 1949, § 55.4
Thill v McMurray, Wisconsin 1944,

§ 52.6
Thompson v Lowe, Georgia 1967,

§ 62.1; 1969, § 63.1
Thurston v Ellis, Iowa 1934, § 47.6
Time

extension by stipulation of parties of,
§ 27.15

extension during debate on resolution
disposing of contest of, § 42.9

extension only for good cause of,
§§ 27.11, 27.12

extension, subsequent authorization of,
§ 27.14
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Transmittal of papers, see Clerk
Tunno v Veysey, California 1971,

§ 64.1
Turpin v Casey, Pennsylvania 1934,

§ 47.3
Utterback v Brewster, Maine 1933,

§ 47.2
Vacancy, notification to Governor of,

§ 4.6
Veysey v Tunno, California 1971,

§ 64.1
Voter intention, state law as related

to interpreting, §§ 38.4, 38.5
Voters, confusing or misleading as

grounds for contest, § 11.1
Votes, see Ballots
Voting booth

election official entering, voter confu-
sion as excuse for, § 12.1

Walker v Devine, Mississippi 1965,
§ 61.2

Wasielewski v Schafer, Wisconsin
1944, § 52.4

Weber v Simpson, Illinois 1934,
§ 47.16

Wheadon et al. v Abernethy et al.,
Mississippi 1965, § 61.2

Whitten v Hamer, Mississippi 1965,
§ 61.2

Williams v Cosey et al., Mississippi
1965, § 61.2

Williams v Maas, Minnesota 1937,
§ 49.3

Wilson v Granger, Utah 1948, § 54.5
Withdrawal of contest, §§ 33.3–33.6
Witness, signing of deposition by,

§ 28.1
Woodward v O’Brien, Illinois 1947,

§ 54.6
‘‘Write in’’ votes, see Ballots
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1. For election contests considered prior
to the 72d Congress, see, in addition
to the appendix to this chapter, 1
Hinds’ Precedents §§ 634–844, 2
Hinds’ Precedents §§ 845–1135, 6
Cannon’s Precedents §§ 90–189, 7
Cannon’s Precedents §§ 1721, 1722.

2. Exclusion or expulsion proceedings,
see Ch. 12, infra. Memorials and
other alternatives to statutory elec-
tion contests are briefly treated in
§ 17, infra. See also Ch. 8, supra,
which includes a discussion of elec-
tions and election regulations.

Election Contests

A. IN GENERAL

§ 1. Constitutional Provi-
sions; Historical Back-
ground

This chapter sets forth the sub-
stantive and procedural aspects of
an election contest brought to de-
termine the right to a seat in the
House. Emphasis is placed on con-
tests initiated by defeated can-
didates, known as contestants. In
the style of an election contest,
the contestant’s name is always
given first.

The format of this chapter dif-
fers in some respects from other
chapters in this work. Following
each precedent is a brief note
identifying the election contest in-
volved and a reference to the com-
plete account of the contest. A
comprehensive review of each con-
test will be found in the last divi-
sion of this chapter (§§ 46 et seq.).

An appendix to this chapter has
been included to cover election
contests during the 65th through
the 71st Congresses (1917–1931).
It was thought necessary to in-
clude these cases even though out-
side the normal scope of these vol-
umes, because no substantial cov-

erage now exists of election con-
tests during that period.(1)

Election contests are to be dis-
tinguished from proceedings by
the House to exclude or expel a
Member, and from suits brought
by an elector of the Member’s dis-
trict.(2)

Under section 4 of article I of
the United States Constitution,
the times, places, and manner of
holding elections for Representa-
tives shall be prescribed in each
state by the legislature thereof
but the Congress may at any time
by law make or alter such regula-
tions. As noted elsewhere in this
work (see Chapter 8, supra), Con-
gress has designated the date pur-
suant to that provision on which
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3. Congress has always regarded itself
as the final judge of elections. For
example, the Committee on House
Administration, in a report dated
May 24, 1972 (H. Rept. No. 92–
1090), stated: ‘‘It is the committee’s
feeling that once the final returns in
any election have been ascertained,
the determination of the right of an
individual to a seat in the House of
Representatives is in the sole and
exclusive jurisdiction of the House of
Representatives under [section 5 of
article I, Constitution of United
States].’’

4. See § 10, infra.

5. See Ch. 8, supra. The Corrupt Prac-
tices Act has been replaced by the
Federal Election Campaign Act of
1971, 2 USC §§ 431 et seq.

the elections for Representatives
are to be held. Congress also by
statute requires that all votes for
Representatives in Congress be by
written or printed ballot, or by
voting machine, the use of which
has been duly authorized by the
state law (2 USC §§ 7, 9).

Under section 5 of article I of
the Constitution, it is provided:
‘‘Each House shall be the Judge of
the Elections, Returns and Quali-
fications of its own Mem-
bers. . . .’’

Recently, in Roudebush v.
Hartke, 405 U.S. 15 (1972), the
Court characterized the question
of title to a seat in Congress as a
‘‘nonjustifiable political ques-
tion.’’ (3)

The extent to which a violation
of the Corrupt Practices Act, 2
USC §§ 241–256 (repealed), pro-
vided grounds for an election con-
test is discussed herein (4) but the

limitations on campaign expendi-
tures set forth in that statute are
treated elsewhere in this work.(5)

§ 2. Contested Election
Laws

Contests for seats in the House
of Representatives are governed
by the Federal Contested Elec-
tions Act. This statute (2 USC
§§ 381–396) sets forth the proce-
dure by which a defeated can-
didate may have his claim to a
seat adjudicated by the House.
The act provides for the filing of
notice of contest and other pro-
ceedings (§§ 20–26, infra), for the
taking of testimony of witnesses
(§§ 27–31, infra), and for a hearing
on the depositions and other pa-
pers (§§ 32, 33, infra) that have
been filed with the Clerk (§ 6,
infra). The contest is heard by the
Committee on House Administra-
tion (§ 5, infra). Acting upon com-
mittee reports, the House, by priv-
ileged resolution, then disposes of
the case by declaring one of the
parties to be entitled to the seat
(§ 44, infra).

The act (Public Law 91–138)
provides as follows:
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SHORT TITLE

Section 1. This Act may be cited as
the ‘‘Federal Contested Election Act’’.

DEFINITIONS

Sec. 2. For purposes of this Act—
(a) The term ‘‘election’’ means an of-

ficial general or special election to
chose a Representative in or Resident
Commissioner to the Congress of the
United States, but does not include a
primary election, or a caucus or con-
vention of a political party.

(b) The term ‘‘candidate’’ means an
individual (1) whose name is printed
on the official ballot for election to the
House of Representatives of the United
States, or (2) notwithstanding his
name is not printed on such ballot,
who seeks election to the House of
Representatives by write-in votes, pro-
vided that he is qualified for such of-
fice and that, under the law of the
State in which the congressional dis-
trict is located, write-in voting for such
office is permitted and he is eligible to
receive write-in votes in such election.

(c) The term ‘‘contestant’’ means an
individual who contests the election of
a Member of the House of Representa-
tives of the United States under this
Act.

(d) The term ‘‘contestee’’ means a
Member of the House of Representa-
tives of the United States whose elec-
tion is contested under this Act.

(e) The term ‘‘Member’’ means an in-
cumbent Representative in or Resident
Commissioner to the Congress of the
United States, or an individual who
has been elected to either of such of-
fices but has not taken the oath of of-
fice.

(f) The term ‘‘Clerk’’ means the Clerk
of the House of Representatives of the
United States.

(g) The term ‘‘committee’’ means the
Committee on House Administration of
the House of Representatives of the
United States.

(h) The term ‘‘State’’ includes terri-
tory and possession of the United
States.

(i) The term ‘‘write-in vote’’ means a
vote cast for a person whose name does
not appear on the official ballot by
writing in the name of such person on
such ballot or by any other method
prescribed by the law of the State in
which the election is held.

NOTICE OF CONTEST

Sec. 3. (a) Whoever, having been a
candidate for election to the House of
Representatives in the last preceding
election and claiming a right to such
office, intends to contest the election of
a Member of the House of Representa-
tives, shall, within thirty days after
the result of such election shall have
been declared by the officer or Board of
Canvassers authorized by law to de-
clare such result, file with the Clerk
and serve upon the contestee written
notice of his intention to contest such
election.

(b) Such notice shall state with par-
ticularity the grounds upon which con-
testant contests the election and shall
state that an answer thereto must be
served upon contestant under section 4
of this Act within thirty days after
service of such notice. Such notice shall
be signed by contestant and verified by
his oath or affirmation.

(c) Service of the notice of contest
upon contestee shall be made as fol-
lows:

(1) by delivering a copy to him per-
sonally;
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(2) by leaving a copy at his dwelling
house or usual place of abode with a
person of discretion not less than six-
teen years of age then residing therein;

(3) by leaving a copy at his principal
office or place of business with some
person then in charge thereof;

(4) by delivering a copy to an agent
authorized by appointment to receive
service of such notice; or

(5) by mailing a copy by registered or
certified mail addressed to contestee at
his residence or principal office or
place of business. Service by mail is
complete upon mailing;

(6) the verified return by the person
so serving such notice, setting forth the
time and manner of such service shall
be proof of same, and the return post
office receipt shall be proof of the serv-
ice of said notice mailed by registered
or certified mail as aforesaid. Proof of
service shall be made to the Clerk
promptly and in any event within the
time during which the contestee must
answer the notice of contest. Failure to
make proof of service does not affect
the validity of the service.

ANSWER; DEFENSES MADE BY MOTION

Sec. 4. (a) Any contestee upon whom
a notice of contest as described in sec-
tion 3 shall be served, shall, within
thirty days after the service thereof,
serve upon contestant a written an-
swer to such notice, admitting or deny-
ing the averments upon which contest-
ant relies. If contestee is without
knowledge or information sufficient to
form a belief as to the truth of an aver-
ment, he shall so state and this shall
have the effect of a denial. Such an-
swer shall set forth affirmatively any
other defenses, in law or fact, on which

contestee relies. Contestee shall sign
and verify such answer by oath or af-
firmation.

(b) At the option of contestee, the fol-
lowing defenses may be made by mo-
tion served upon contestant prior to
contestee’s answer:

(1) Insufficiency of service of notice
of contest.

(2) Lack of standing of contestant.
(3) Failure of notice of contest to

state grounds sufficient to change re-
sult of election.

(4) Failure of contestant to claim
right to contestee’s seat.

(c) If a notice of contest to which an
answer is required is so vague or am-
biguous that the contestee cannot rea-
sonably be required to frame a respon-
sive answer, he may move for a more
definite statement before interposing
his answer. The motion shall point out
the defects complained of and the de-
tails desired. If the motion is granted
and the order of the committee is not
obeyed within ten days after notice of
the order or within such other time as
the committee may fix, the committee
may dismiss the action, or make such
order as it deems just.

(d) Service of a motion permitted
under this section alters the time for
serving the answer as follows, unless a
different time is fixed by order of the
committee: If the committee denies the
motion or postpones its disposition
until the hearing on the merits, the
answer shall be served within ten days
after notice of such action. If the com-
mittee grants a motion for a more defi-
nite statement the answer shall be
served within ten days after service of
the more definite statement.

SERVICE AND FILING OF PAPERS OTHER

THAN NOTICE OF CONTEST; HOW

MADE; PROOF OF SERVICE

Sec. 5. (a) Except for the notice of
contest, every paper required to be
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served shall be served upon the attor-
ney representing the party, or, if he is
not represented by an attorney, upon
the party himself. Service upon the at-
torney or upon a party shall be made:

(1) by delivering a copy to him per-
sonally;

(2) by leaving it at his principal of-
fice with some person then in charge
thereof; or if the office is closed or the
person to be served has no office, leav-
ing it at his dwelling house or usual
place of abode with a person of discre-
tion not less than sixteen years of age
then residing therein; or

(3) by mailing it addressed to the
person to be served at his residence or
principal office. Service by mail is com-
plete upon mailing.

(b) All papers subsequent to the no-
tice of contest required to be served
upon the opposing party shall be filed
with the Clerk either before service or
within a reasonable time thereafter.

(c) Papers filed subsequent to the no-
tice of contest shall be accompanied by
proof of service showing the time and
manner of service, made by affidavit of
the person making service or by certifi-
cate of an attorney representing the
party in whose behalf service is made.
Failure to make proof of service does
not affect the validity of such service.

DEFAULT OF CONTESTEE

Sec. 6. The failure of contestee to an-
swer the notice of contest or to other-
wise defend as provided by this Act
shall not be deemed an admission of
the truth of the averments in the no-
tice of contest. Notwithstanding such
failure, the burden is upon contestant
to prove that the election results enti-
tle him to contestee’s seat.

TAKING TESTIMONY BY DEPOSITION

Sec. 7. (a) Either party may take the
testimony of any person, including the
opposing party, by deposition upon oral
examination for the purpose of dis-
covery or for use as evidence in the
contested election case, or for both pur-
poses. Depositions shall be taken only
within the time for the taking of testi-
mony prescribed in this section.

(b) Witnesses may be examined re-
garding any matter, not privileged,
which is relevant to the subject matter
involved in the pending contested elec-
tion case, whether it relates to the
claim or defense of the examining
party or the claim or defense of the op-
posing party, including the existence,
description, nature, custody, condition
and location of any books, papers, doc-
uments, or other tangible things and
the identity and location of persons
having knowledge of relevant facts.
After the examining party has exam-
ined the witness the opposing party
may cross examine.

(c) The order in which the parties
may take testimony shall be as follows:

(1) Contestant may take testimony
within thirty days after service of the
answer, or, if no answer is served with-
in the time provided in section 4, with-
in thirty days after the time for answer
has expired.

(2) Contestee may take testimony
within thirty days after contestant’s
time for taking testimony has expired.

(3) If contestee has taken any testi-
mony or has filed testimonial affidavits
or stipulations under section 8(c), con-
testant may take rebuttal testimony
within ten days after contestee’s time
for taking testimony has expired.

(d) Testimony shall be taken before
an officer authorized to administer
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oaths by the laws of the United States
or of the place where the examination
is held.

(e) Attendance of witnesses may be
compelled by subpena as provided in
section 9.

(f) At the taking of testimony, a
party may appear and act in person, or
by his agent or attorney.

(g) The officer before whom testi-
mony is to be taken shall put the wit-
ness under oath and shall personally,
or by someone acting under his direc-
tion and in his presence, record the
testimony of the witness. The testi-
mony shall be taken stenographically
and transcribed. All objections made at
the time of examination to the quali-
fications of the officer taking the depo-
sition, or to the manner of taking it, or
to the evidence presented, or the con-
duct of any party, and any other objec-
tion to the proceedings, shall be noted
by the officer upon the deposition. Evi-
dence objected to shall be taken subject
to the objections. In lieu of partici-
pating in the oral examination, a party
served with a notice of deposition may
transmit written interrogatories to the
officer, who shall propound them to the
witness and record the answers ver-
batim.

(h) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the witness for examination
and shall be read to or by him, unless
such examination and reading are
waived by the witness and the parties.
Any changes in the form or substance
which the witness desires to make
shall be entered upon the deposition by
the officer with a statement of the rea-
sons given by the witness for making
them. The deposition shall be signed

by the witness, unless the parties by
stipulation waive the signing or the
witness is ill or cannot be found or re-
fuses to sign. If the deposition is not
signed by the witness, the officer shall
sign it and note on the deposition the
fact of the waiver or of the illness or
the absence of the witness or the fact
of refusal to sign together with the rea-
son, if any, given therefor; and the
deposition may then be used as fully as
though signed, unless on a motion to
suppress, the committee rules that the
reasons given for the refusal to sign re-
quire rejection of the deposition in
whole or in part.

NOTICE OF DEPOSITIONS; TESTIMONY BY

AFFIDAVIT OR STIPULATION

Sec. 8. (a) A party desiring to take
the deposition of any person upon oral
examination shall serve written notice
on the opposing party not later than
two days before the date of the exam-
ination. The notice shall state the time
and place for taking the deposition and
the name and address of each person
to be examined. A copy of such notice,
together with proof of such service
thereof, shall be attached to the depo-
sition when it is filed with the Clerk.

(b) By written stipulation of the par-
ties, the deposition of a witness may be
taken without notice. A copy of such
stipulation shall be attached to the
deposition when it is filed with the
Clerk.

(c) By written stipulation of the par-
ties, the testimony of any witness of ei-
ther party may be filed in the form of
an affidavit by such witness or the par-
ties may agree what a particular wit-
ness would testify to if his deposition
were taken. Such testimonial affidavits
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or stipulations shall be filed within the
time limits prescribed for the taking of
testimony in section 7.

SUBPENAS; PRODUCTION OF DOCUMENTS

Sec. 9. (a) Upon application of any
party, a subpena for attendance at a
deposition shall be issued by:

(1) a judge or clerk of the United
States district court for the district in
which the place of examination is lo-
cated;

(2) a judge or clerk of any court of
record of the State in which the place
of examination is located; or

(3) a judge or clerk of any court of
record of the county in which the place
of examination is located.

(b) Service of the subpena shall be
made upon the witness no later than
three days before the day on which his
attendance is directed. A subpena may
be served by any person who is not a
party to the contested election case
and is not less than eighteen years of
age. Service of a subpena upon a per-
son named therein shall be made by
delivering a copy thereof to such per-
son and by tendering to him the fee for
one day’s attendance and the mileage
allowed by section 10. Written proof of
service shall be made under oath by
the person making same and shall be
filed with the Clerk.

(c) A witness may be required to at-
tend an examination only in the county
wherein he resides or is employed, or
transacts his business in person, or is
served with a subpena, or within forty
miles of the place of service.

(d) Every subpena shall state the
name and title of the officer issuing
same and the title of the contested
election case, and shall command each

person to whom it is directed to attend
and give testimony at a time and place
and before an officer specified therein.

(e) A subpena may also command
the person to whom it is directed to
produce the books, papers, documents,
or other tangible things designated
therein, but the committee, upon mo-
tion promptly made and in any event
at or before the time specified in the
subpena for compliance therewith, may
(1) quash or modify the subpena if it is
unreasonable or oppressive, or (2) con-
dition denial of the motion upon the
advancement by the party in whose be-
half the subpena is issued of the rea-
sonable cost of producing the books,
papers, documents, or tangible things.
In the case of public records or docu-
ments, copies thereof, certified by the
person having official custody thereof,
may be produced in lieu of the origi-
nals.

OFFICER AND WITNESS FEES

Sec. 10. (a) Each judge, clerk of
court, or other officer who issues any
subpena or takes a deposition and each
person who serves any subpena or
other paper herein authorized shall be
entitled to receive from the party at
whose instance the service shall have
been performed such fees as are al-
lowed for similar services in the dis-
trict courts of the United States.

(b) Witnesses whose depositions are
taken shall be entitled to receive from
the party at whose instance the wit-
ness appeared the same fees and travel
allowance paid to witnesses subpenaed
to appear before the House of Rep-
resentatives or its committees.

PENALTY FOR FAILURE TO APPEAR,
TESTIFY, OR PRODUCE DOCUMENTS

Sec. 11. Every person who, having
been subpenaed as a witness under
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this Act to give testimony or to produce
documents, willfully makes default, or
who, having appeared, refuses to an-
swer any question pertinent to the con-
tested election case, shall be deemed
guilty of a misdemeanor punishable by
fine of not more than $1,000 nor less
than $100 or imprisonment for not less
than one month nor more than twelve
months, or both.

CERTIFICATION AND FILING OF

DEPOSITIONS

Sec. 12. (a) The officer before whom
any deposition is taken shall certify
thereon that the witness was duly
sworn by him and that the deposition
is a true record of the testimony given
by the witness. He shall then securely
seal the deposition, together with any
papers produced by the witness and
the notice of deposition or stipulation,
if the deposition was taken without no-
tice, in an envelope endorsed with the
title of the contested election case and
marked ‘‘Deposition of (here insert
name of witness)’’ and shall within
thirty days after completion of the wit-
ness’ testimony, file it with the Clerk.

(b) After filing the deposition, the of-
ficer shall promptly notify the parties
of its filing.

(c) Upon payment of reasonable
charges therefor, not to exceed the
charges allowed in the district court of
the United States for the district
wherein the place of examination is lo-
cated, the officer shall furnish a copy
of deposition to any party or the depo-
nent.

RECORD; PRINTING AND FILING OF

BRIEFS AND APPENDIXES

Sec. 13. (a) Contested election cases
shall be heard by the committee on the

papers, depositions, and exhibits filed
with the Clerk. Such papers, deposi-
tions, and exhibits shall constitute the
record of the case.

(b) Contestant shall print as an ap-
pendix to his brief those portions of the
record which he desires the committee
to consider in order to decide the case
and such other portions of the record
as may be prescribed by the rules of
the committee.

(c) Contestee shall print as an ap-
pendix to his brief those portions of the
record not printed by contestant which
contestee desires the committee to con-
sider in order to decide the case.

(d) Within forty-five days after the
time for both parties to take testimony
has expired, contestant shall serve on
contestee his printed brief of the facts
and authorities relied on to establish
his case together with his appendix.

(e) Within thirty days of service of
contestant’s brief and appendix,
contestee shall serve on contestant his
printed brief of the facts and authori-
ties relied on to establish his case to-
gether with his appendix.

(f) Within ten days after service of
contestee’s brief and appendix, contest-
ant may serve on contestee a printed
reply brief.

(g) The form and length of the briefs,
the form of the appendixes, and the
number of copies to be served and filed
shall be in accordance with such rules
as the committee may prescribe.

FILINGS OF PLEADINGS, MOTIONS, DEPO-
SITIONS, APPENDIXES, BRIEFS, AND

OTHER PAPERS

Sec. 14. (a) Filings of pleadings, mo-
tions, depositions, appendixes, briefs,
and other papers shall be accomplished
by:
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(1) delivering a copy thereof to the
Clerk of the House of Representatives
at his office in Washington, District of
Columbia, or to a member of his staff
at such office; or

(2) mailing a copy thereof, by reg-
istered or certified mail, addressed to
the Clerk at the House of Representa-
tives, Washington, District of Colum-
bia: Provided, That if such copy is not
actually received, another copy shall be
filed within a reasonable time; and

(3) delivering or mailing, simulta-
neously with the delivery or mailing of
a copy thereof under paragraphs (1)
and (2) of this subsection, such addi-
tional copies as the committee may by
rule prescribe.

(b) All papers filed with the Clerk
pursuant to this Act shall be promptly
transmitted by him to the committee.

TIME; COMPUTATION AND ENLARGEMENT

Sec. 15. (a) In computing any period
of time prescribed or allowed by this
Act or by the rules or any order of the
committee, the day of the act, event, or
default after which the designated pe-
riod of time begins to run shall not be
included. The last day of the period so
computed shall be included, unless it is
a Saturday, a Sunday, or a legal holi-
day, in which event the period shall
run until the end of the next day
which is neither a Saturday, a Sunday,
nor a legal holiday. When the period of
time prescribed or allowed is less than
seven days, intermediate Saturdays,
Sundays, and legal holidays shall be
excluded in the computation. For the
purposes of this Act, ‘‘legal holiday’’
shall mean New Year’s Day, Washing-
ton’s Birthday, Memorial Day, Inde-
pendence Day, Labor Day, Veterans

Day, Thanksgiving Day, Christmas
Day, and any other day appointed as a
holiday by the President or the Con-
gress of the United States.

(b) Whenever a party has the right
or is required to do some act or take
some proceeding within a prescribed
period after the service of a pleading,
motion, notice, brief, or other paper
upon him, which is served upon him by
mail, three days shall be added to the
prescribed period.

(c) When by this Act or by the rules
or any order of the committee an act is
required or allowed to be done at or
within a specified time, the committee,
for good cause shown, may at any time
in its discretion (1) with or without
motion or notice, order the period en-
larged if request therefor is made be-
fore the expiration of the period origi-
nally prescribed or as extended by a
previous order, or (2) upon motion
made after the expiration of the speci-
fied period, permit the act to be done
where the failure to act was the result
of excusable neglect, but it shall not
extend the time for serving and filing
the notice of contest under section 3.

DEATH OF CONTESTANT

Sec. 16. In the event of the death of
the contestant, the contested election
case shall abate.

ALLOWANCE OF PARTY’S EXPENSES

Sec. 17. The committee may allow
any party reimbursement from the
contingent fund of the House of Rep-
resentatives of his reasonable expenses
of the contested election case, including
reasonable attorneys fees, upon the
verified application of such party ac-
companied by a complete and detailed
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account of his expenses and supporting
vouchers and receipts.

REPEALS

Sec. 18. The following provisions of
law are repealed:

(a) Sections 105 through 129 of the
Revised Statutes of the United States
(2 U.S.C. 201–225).

(b) The second paragraph under the
center heading ‘‘House of Representa-
tives’’ in the first section of the Act of
March 3, 1879 (2 U.S.C. 226).

(c) Section 2 of the Act entitled ‘‘An
Act further supplemental to the var-
ious Acts prescribing the mode of ob-
taining evidence in cases of contested
elections’’, approved March 2, 1875 (2
U.S.C. 203).

EFFECTIVE DATE

Sec. 19. The provisions of, and the
repeals made by, this Act shall apply
with respect to any general or special
election for Representative in, or Resi-
dent Commissioner to, the Congress of
the United States occurring after the
date of enactment of this Act.

Approved December 5, 1969.

Prior to the Federal Contested
Election Act, election contests
were governed by the provisions of
the now repealed Contested Elec-
tions Act, 2 USC §§ 201–226. This
statute itself was derived in part
from an earlier statute dating
from the acts of Feb. 19, 1851,
with sundry subsequent amend-
ments.

Except for the contested election
of Tunno v Veysey (§ 64.1, infra),
all the election contest cases in

this chapter were decided under
the prior statute. For this reason,
citations are given to the prior
statute, and comparable provi-
sions in the present statute are
generally cited in footnotes.

Congress, in judging election
disputes involving its Members,
will look first to the applicable
federal law, if any, and then to
the applicable state law.

In the Kemp, Sanders investiga-
tion (§ 47.14, infra), Congress
looked to the state law regulating
the time for the holding of elec-
tions to fill vacancies, there being
no federal law on the subject.
�

Application of State Law

§ 2.1 At the state level, an elec-
tion contest may be initiated
pursuant to a state law mak-
ing it mandatory for the sec-
retary of state or other state
official to conduct a recount
at the request of either can-
didate.
In the 1938 New Hampshire

election contest of Roy v Jenks
(§ 49.1, infra), the original official
returns from the Nov. 3, 1936,
election gave Arthur B. Jenks a
plurality of 550 votes over Al-
phonse Roy. Mr. Roy then applied
to the New Hampshire Secretary
of State for a recount, pursuant to
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6. § 3.2, infra.
7. § 3.1, infra.

state law making it mandatory for
that official to conduct a recount
upon request of either candidate.
Ultimately the House voted to
seat Mr. Roy.

§ 3. State or Local Election
Boards

Article I, section 4, clause 1 of
the United States Constitution
provides that the State legisla-
tures shall prescribe the time,
place and manner of holding con-
gressional elections, but author-
izes the Congress at any time to
make or alter such regulations
(except as to the location for elect-
ing Senators). Although Congress
has provided the time for the elec-
tion of Representatives (see 2
USC § 7), most of the procedures
for holding elections to the
House—including the printing,
casting, and counting of ballots—
have been left to the state and
local election boards and commis-
sions to prescribe. (See Ch. 8,
supra, for a complete discussion of
election procedures.) Ordinarily,
the House will refuse to intervene
to overturn voting procedures
adopted by the local authorities.(6)

And it has been held that the
House has no authority to order
them to conduct a recount.(7)

Lack of Authority Over State
or Local Election Boards

§ 3.1 The House has no author-
ity to order a state or local
board of elections to conduct
a recount.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest,
the parties filed a joint application
proposing that the House order
the Missouri Board of Election
Commissioners to conduct a re-
count. It was concluded that al-
though the House itself, through
an elections committee, could un-
dertake a recount, there was no
precedent wherein the House had
ordered a state or local board of
election commissioners to take a
recount.

Intervention in State or Local
Elections

§ 3.2 The House will refuse to
intervene in an election con-
test at the state or local
level, even at the request of
both parties.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest,
the parties had filed a joint appli-
cation proposing that the House
order the Missouri Board of Elec-
tion Commissioners to conduct a
recount. This application alleged
that a prior recount by the state
in a local election for Recorder in-
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8. § 4.1, infra.
9. §§ 4.4, 4.5, infra.

10. § 51.1, infra. 11. § 4.3, infra.

dicated a miscount of over 1,000
votes. The report of the Com-
mittee on Elections determined
that the contest had not been for-

mally brought before the House,
and that the House should not in-
tervene in a local contest merely
to gather evidence for the parties.

B. JURISDICTION AND POWERS

§ 4. The House

The House acquires jurisdiction
of an election contest upon the fil-
ing of a notice of contest.(8) Nor-
mally the papers relating to an
election contest are transmitted
by the Clerk to the Committee on
House Administration, pursuant
to 2 USC § 393(b), without a for-
mal referral or other action by the
House. However, the House may
initiate an election investigation if
a Member-elect’s right to take the
oath is challenged by another
Member, by referring the question
to the committee. The House may
also summarily dismiss a contest
by the adoption of a resolution
providing therefor.(9) In some
cases, the House has even advised
a contestant that it will not con-
sider any future petitions or mat-
ters relating to the case.(10)

One way that the House exer-
cises its control over election con-
tests is by refusing to administer

the oath to a party in an election
contest until the contest is re-
solved.(11)

�

Notice of Contest as Basis of
Jurisdiction

§ 4.1 Jurisdiction of a con-
tested election is acquired by
the House upon the filing of
a notice of contest as re-
quired by the contested elec-
tions law with the Clerk of
the House. Jurisdiction can-
not be conferred on the
House, or on a committee
thereof, by any joint agree-
ment of the parties.
In the 1943 Missouri contested

election case of Sullivan v Miller
(§ 52.5, infra), the parties filed a
joint application proposing that
the House order the Missouri
Board of Election Commissioners
to conduct a recount. The Clerk’s
letter to the Speaker advised that
the parties had submitted a joint
letter and drafts of resolutions or-
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dering the recount and extending
time for taking testimony, to-
gether with depositions in support
thereof. After further investiga-
tion, the election committee rec-
ommended in its report that the
House should not intervene in the
contest ‘‘that has been initiated
but not brought officially to the
House . . . .’’ During brief debate
in the House, a Member stated
that the effect of the committee’s
unanimous report would be to es-
tablish that jurisdiction could not
be ‘‘conferred on the House or any
of its committees by any joint
agreement of parties to an alleged
election contest unofficially or oth-
erwise submitted.’’

Power Over Administration of
Oath to Candidate in Elec-
tion Contest

§ 4.2 The House, by resolution,
may authorize the Speaker
to administer the oath of of-
fice to a Member-elect whose
election is in dispute, even
though he does not possess a
certificate of election.
In the 1933 Maine election con-

test of Brewster v Utterback
(§ 47.2, infra), a Member objected
to the oath being administered to
Member-elect Utterback, who
then stood aside while other Mem-
bers-elect and Delegates-elect
were sworn. The House then

adopted a resolution authorizing
the Speaker to administer the
oath to Mr. Utterback even
though the latter did not possess
a certificate of election from his
state.

§ 4.3 Where two persons claim
the same seat in the House
from the same congressional
district, the House may
refuse to permit either can-
didate to take the oath of of-
fice pending a determination
of their rights by the House.
In the Kemp, Sanders investiga-

tion (§ 47.14, infra), arising from a
special election held in Louisiana
to fill the vacancy created by the
death of Bolivar E. Kemp, the
widow of Mr. Kemp claimed to be
elected to the seat on the basis of
an election held on Dec. 5, 1933,
and the contestant claimed the
seat on the basis of an election
held on Dec. 27, 1933. Confronted
with allegations that the Governor
had personally selected the can-
didates and given unreasonable
notice of the time, place, and man-
ner of the election, the House de-
clined to seat either party on the
convening of the second session of
the 73d Congress on Jan. 3, 1934.
Ultimately, the House resolved,
after investigation, that neither
party had been validly elected and
directed the Speaker to commu-
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12. Rule XI clause 9(k), House Rules and
Manual § 693 (1973).

nicate the fact of the vacancy to
the Governor of Louisiana.

Power of Summary Dismissal
of Election Contest

§ 4.4 The House may dismiss
an election contest, on the
ground that contestant is in-
competent to initiate the pro-
ceeding, by adoption of a res-
olution.
In the 1941 Ohio election con-

test of Miller v Kirwan (§ 51.1,
infra), the Majority Leader called
up as privileged a resolution dis-
missing an election contest, which
resolution the House adopted
without debate and by voice vote.
The resolution stated that the
contestant who had been a can-
didate in the party primary, but
not in the general election, was
not a person competent to bring a
contest for the seat.

§ 4.5 Election contests are or-
dinarily referred to a com-
mittee for investigation and
study; however, there have
been instances in which the
House, acting without com-
mittee action and consider-
ation, has dismissed a con-
test.
In Miller v Kirwan (§ 51.1,

infra), a 1941 Ohio contest, the
House dismissed an election con-
test which had not been referred

to the Committee on House Ad-
ministration; it appeared that con-
testant had not been a candidate
in the general election he dis-
puted, and was therefore incom-
petent to initiate the proceeding.

Notification to Governor of Va-
cancy

§ 4.6 The House authorized the
Speaker to notify a Governor
of the existence of a vacancy,
where neither party to a con-
test was found to be validly
elected.
In the Kemp and Sanders inves-

tigation (§ 47.14), a committee on
elections concluded that neither of
two elections held to fill a vacancy
in a Louisiana seat in the 73d
Congress was vaIid. Subsequently,
House Reso]ution 231 was called
up as privileged and adopted by
voice vote. The resolution set forth
the conclusion of the committee
and authorized the Speaker to no-
tify the Governor of the existing
vacancy.

§ 5. Election Committees

Jurisdiction over contested elec-
tions is given to the Committee on
House Administration by the
House rules; (12) and the responsi-
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13. 2 USC § 392(a).
14. 2 USC § 381(g).
15. 4 Hinds’ Precedents § 4019.

16. For information regarding the cre-
ation and history of the Committee
on the Election of the President, Vice
President, and Representatives in
Congress, see 4 Hinds’ Precedents
§ 4299; and 7 Cannon’s Precedents
§ 2023.

bility for hearing contested elec-
tion cases falls on the Committee
on House Administration.(13)

Under the Federal Contested
Elections Act, the term ‘‘com-
mittee’’ means the Committee on
House Administration of the
House of Representatives.(14)

In this chapter, the term ‘‘com-
mittee,’’ or ‘‘election committee,’’
refers generally to the Sub-
committee on Elections of the
Committee on House Administra-
tion in the case of contests after
1946, or the particular election
committee investigating a contest
(such as Elections Committee No.
3) in the case of contests prior to
the 1946 congressional reorganiza-
tion.

Prior to the 1946 reorganization
of House committees, election con-
tests were brought before an ‘‘elec-
tions’’ committee. Such a com-
mittee had been created in 1794
and divided into three committees
in 1895, each consisting of nine
members.(15) In 1946, these com-
mittees were merged in the Com-
mittee on House Administration,
as was the Committee on the
Election of the President, Vice
President, and Representatives in
Congress, which had been in ex-
istence since 1893. Generally, the

latter committee was responsible
for regulating the time and man-
ner of elections, and campaign ex-
penditures and practices.(16)

�

Jurisdiction Over Contests Ini-
tiated Under the Contested
Elections Statutes

§ 5.1 Among the election dis-
putes that were referred to a
committee on elections for
disposition was a contest ini-
tiated under the contested
election statute by an indi-
vidual who, though not a
candidate, was protesting
the elections of Members
from states having poll taxes.

See In re Plunkett (§ 53.2,
infra), a 1945 dispute, wherein a
letter of explanation from the
Clerk was referred to the elections
committee; the committee took no
action in the matter, it appearing
that the contestant, not being a
candidate in the disputed election,
was not qualified to initiate the
proceedings.
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17. For a more complete discussion of
this subject. see Ch. 8 § 14, supra.

Overlapping Jurisdiction; Com-
mittee to Investigate Cam-
paign Expenditures

§ 5.2 Parliamentarian’s Note:
Prior to the 93d Congress, a
Special Committee to Inves-
tigate Campaign Expendi-
tures was often created with
subpena authority to expe-
dite the investigation of cer-
tain elections.(17)

In the 1963 Minnesota election
contest of Odegard v Olson (§ 60.1,
infra), several minority members
of the election committee pointed
to the ‘‘confusion which may be
created during the period sur-
rounding a general election by the
existence of two separate commit-
tees of the House having parallel
and overlapping jurisdiction.’’ The
contestee had complained about
allegedly improper evidence sub-
mitted by the contestant to the
Special Committee to Investigate
Campaign Expenditures of the
87th Congress, which evidence
had been referred to the Com-
mittee on House Administration.

§ 5.3 A ‘‘Special Committee to
Investigate Campaign Ex-
penditures of the House of
Representatives’’ of the pre-
ceding Congress rec-

ommended that the Com-
mittee on House Administra-
tion investigate certain dis-
puted returns and report to
the House by a certain date.
In the 1958 Maine contested

election of Oliver v Hale (§ 57.3,
infra), arising from the Sept. 10,
1956, election, representatives
from a special House committee
established by the 84th Congress
were present at a recount con-
ducted under a Maine state law;
the committee later issued a re-
port recommending that the Com-
mittee on House Administration
immediately investigate the ap-
proximately 4,000 ballots in dis-
pute and report to the House by
Mar. 15, 1957. The committee mi-
nority contended unsuccessfully
that a committee of the 84th Con-
gress should not ‘‘purport to dic-
tate to the Committee on House
Administration of the 85th Con-
gress how it shall conduct its op-
erations or when it shall file its
report.’’

Qualifications of Members on
Subcommittee on Elections

§ 5.4 The members of the Sub-
committee on Elections of
the Committee on House Ad-
ministration are chosen on
the basis of their seniority
and legal experience.
In the 1965 Iowa election con-

test of Peterson v Gross (§ 61.3,
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18. 111 CONG. REC. 26503, 89th Cong.
1st Sess., Oct. 11, 1965, during de-
bate on H. Res. 602.

infra), during debate on a resolu-
tion dismissing the contest, a
Member criticized the composition
of the subcommittee on elections
because, as he stated, no Member
on the majority side was ‘‘from
north of Virginia or west of the
Mississippi River.’’ In response,
House Administration Committee
Chairman Omar T. Burleson, of
Texas, stated that subcommittee
members were chosen because
they were lawyers and on the
basis of seniority.(18)

Power to Dismiss Contests

§ 5.5 The power to dismiss a
contest, on proper grounds,
is one normally exercised by
the House itself; however,
there have been instances in
which the power to rec-
ommend dismissal has been
exercised by the committee
to which the contest had
been referred.
In the 1940 Tennessee election

contest of Neal v Kefauver (§ 50.1,
infra), the election committee sub-
mitted a report stating that it had
dismissed the contest for failure of
the contestant to take evidence
and because there was no evi-
dence before the committee of the

matters charged in his notice of
contest, and no briefs filed. The
contestant had not appeared in
person as requested by the com-
mittee. The House adopted a reso-
lution from the committee that
the contestee was entitled to the
seat.

§ 5.6 A motion to dismiss a
contest for failure of contest-
ant to take testimony within
the time prescribed by law
will be referred to the com-
mittee with jurisdiction over
election disputes.
In the 1947 Illinois contested

election case of Woodward v
O’Brien (§ 54.6, infra), the Clerk
transmitted the contestee’s motion
to dismiss for failure of the con-
testant to take testimony within
the time prescribed by law to the
Speaker for reference to the Com-
mittee on House Administration,
which subsequently issued a re-
port recommending dismissal of
the contest.

Actions to Preserve Evidence in
Election Contests

§ 5.7 An elections committee
may request county auditors
to retain and preserve the
ballots and other papers for
use in an election contest, al-
though declining to assume
custody of the ballots.
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In the 1957 Iowa contested elec-
tion of Carter v LeCompte (§ 57.1,
infra), the Committee on House
Administration denied a motion
by the contestant that the com-
mittee assume custody of the bal-
lots. However, the committee did,
by telegram, request county audi-
tors to preserve all ballots and
other papers for possible use by
the committee. The request was
honored in each county. The com-
mittee noted that the laws of Iowa
afforded no mode of preserving
the ballots cast, and in fact di-
rected the auditors to destroy the
ballots in congressional elections
after six months.

§ 5.8 Where state law man-
dated destruction of the bal-
lots after an election, an elec-
tions committee notified
state officials to preserve the
ballots notwithstanding the
state law.
In the 1959 Kansas election

contest of Mahoney v Smith
(§ 58.2, infra), an elections com-
mittee acted upon the contestant’s
motion for preservation of the bal-
lots by notifying state officials to
preserve ballots despite state law
which required their destruction
six months after the election. Cer-
tain county clerks, however, had
not been officially notified of the
pending contest and had de-

stroyed ballots prior to the filing
of the contestant’s motion.

§ 5.9 An elections committee
may go to the site of an elec-
tion and take physical cus-
tody of the ballots and other
materials to facilitate the in-
vestigation of the right of a
Member-elect to a seat in the
House.
Following the 1958 Arkansas

election of write-in candidate Dale
Alford to a seat in the House
(§ 58.1, infra), the House author-
ized the Committee on House Ad-
ministration to send for persons
and papers and to examine wit-
nesses under oath. The Com-
mittee on House Administration
in turn requested the federal au-
thorities in possession of the bal-
lots and other documents to re-
lease them to the committee. To
facilitate the investigation, the
Subcommittee on Elections trav-
eled to Little Rock, Arkansas, to
take physical custody of the bal-
lots and other materials.

Power to Examine and Recount
Disputed Ballots

§ 5.10 The Committee on
House Administration has
adopted motions to conduct
an examination and recount
of disputed ballots and to re-
quest counsel for both par-
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19. See also Lowe v Davis, § 54.1, infra;
and Mankin v Davis, § 54.2, infra.

ties to reduce the number of
ballots in dispute.
In the 1958 Maine contested

election of Oliver v Hale (§ 57.3,
infra), arising from the Sept. 10,
1956, election, the Committee on
House Administration on Apr. 30,
1958, adopted motions to conduct
an examination and recount of the
disputed ballots, and to request
counsel for both parties to reduce
further, if possible, the number of
ballots in dispute. Accordingly,
counsel reduced the number to
142 regular ballots and 3,626 ab-
sentee ballots in dispute, thus giv-
ing contestee a stipulated plu-
rality of 174 votes.

§ 5.11 An elections committee
has the power to declare in-
valid an entire group of bal-
lots, but it will exercise such
power only where it cannot
distinguish the valid ballots
from the invalid ballots.
In Chandler v Burnham, a 1934

California contest (§ 47.4, infra),
the contestant alleged numerous
irregularities concerning the
method of counting ballots, the
composition of election boards, the
preparation of tally sheets, and
the like. The contestant sought to
have the returns rejected in total.
The elections committee, however,
while recognizing its power to re-
ject an entire group of ballots, de-

clared that such power would be
exercised only ‘‘where it is impos-
sible to ascertain with reasonable
certainty the true vote.’’

Continuing Investigations

§ 5.12 Upon adoption by the
House of a resolution sanc-
tioning it, the Committee on
House Administration may
continue its investigation
into a contested election case
notwithstanding any ad-
journment or recess of a ses-
sion of Congress.
In Wilson v Granger (§ 54.5,

infra), a 1948 Utah contest, the
House agreed by voice vote and
without debate to a resolution (H.
Res. 338) authorizing the Com-
mittee on House Administration
to continue an investigation that
had been delayed over a year by
numerous extensions granted to
the parties in a contested election
case. The expenses of the inves-
tigation were authorized to be
paid out of the contingent fund of
the House and any testimony and
papers referred by the Speaker to
the committee were to be printed
as House documents of the next
succeeding session of the Con-
gress.(19)
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20. 2 USC § 393(b).
21. 1 Hinds’ Precedents §§ 703, 705.

Advisory Opinions on State
Law

§ 5.13 An elections committee
may accept the opinion of a
state attorney general as to
the effect of state laws for
disputing an election.
In the 1957 Iowa contested elec-

tion of Carter v LeCompte (§ 57.1,
infra), the election committee ex-
pressly rejected the ruling in
Swanson v Harrington (§ 50.4,
infra), a 1940 Iowa election con-
test in which the contestant had
been required to show, by seeking
recourse to the highest state
court, that the Iowa election laws
did not permit him a recount.
This time, however, the committee
adopted the view of the Iowa at-
torney general, as expressed in a
letter to the Governor and sec-
retary of state, that the laws of
Iowa contained no provision for
contesting a House seat.

§ 5.14 An advisory opinion by a
state supreme court that bal-
lots from certain precincts
should be discounted for fail-
ure of election officials to
perform duties made manda-
tory by state law may be ac-
cepted as binding by an elec-
tions committee of the
House.
In Brewster v Utterback (§ 47.2,

infra), a 1933 Maine contest, con-

testant alleged the fraudulent or
negligent failure. of election offi-
cials to perform their duties as re-
quired by state law. He claimed
that election officials had ne-
glected to provide voting booths in
certain precincts, that in another
precinct more ballots had been
cast than there were voters, and
that in yet another precinct offi-
cials had illegally permitted and
assisted unqualified voters to cast
ballots.

The Committee on Elections as-
sumed the validity of the state su-
preme court opinion to the effect
that certain ballots should be dis-
counted for failure of election offi-
cials to perform duties required by
state law.

§ 6. The Clerk; Transmittal
of Papers

Under the modern practice, all
papers filed with the Clerk pursu-
ant to the Federal Contested Elec-
tions Act are to be promptly
transmitted by him to the Com-
mittee on House Administra-
tion.(20) By long-standing practice,
testimony taken by deposition in
an election contest is transmitted
to the Clerk.(21)

Under the prior contested elec-
tions statute, the Clerk trans-
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mitted the original notice of con-
test, answer, and testimony di-
rectly to the committee (pursuant
to 2 USC § 223), but other special
motions and papers filed with the
Clerk by either party were for-
warded to the Speaker for ref-
erence by him to the committee,
as reflected in the precedents
which follow.
�

Items Transmitted by Clerk to
Speaker

§ 6.1 Prior to 1969, among the
documents that were commu-
nicated to the Speaker for
reference to an elections
committee was a communica-
tion to the Clerk from a
contestee raising the ques-
tion as to whether contestant
was barred from proceeding
further because of a failure
to comply with some provi-
sion of the Federal Contested
Elections Act.
In Clark v Nichols (§ 52.1,

infra), a 1943 Oklahoma contest,
the contestee sought to bar con-
testant from further proceeding
under the statute because of a
failure to forward certain testi-
mony to the Clerk within the time
required by law. The contestee’s
letter to this effect was trans-
mitted to the Speaker for referral.

§ 6.2 In the event that certifi-
cates of election are sub-
mitted by both parties to a
contest, they are included
with the communication
from the Clerk to the Speak-
er.
In the 1934 Kemp, Sanders in-

vestigation (§ 47.14, infra), the
Clerk transmitted a certificate of
election of Mrs. Bolivar E. Kemp,
Sr., signed by the Governor of
Louisiana and attested by the sec-
retary of the State of Louisiana,
along with a certificate of election
of J. Y. Sanders, which certificate
was prepared by the ‘‘Citizens’
Election Committee of the Sixth
Congressional District.’’ Ulti-
mately, the House determined
that neither party had been val-
idly elected.

§ 6.3 Among the papers which
prior to 1969 the Clerk trans-
mitted to the Speaker for ref-
erence to an elections com-
mittee was a contestant’s ap-
plication for extension of
time for taking testimony.
In the 1943 Illinois election con-

test of Moreland v Schuetz (§ 52.3,
infra), the Speaker laid before the
House a letter from the Clerk con-
veying a request by the contestant
for an extension of time because
the time and facilities of the re-
sponsible election officials were
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then being totally consumed in
preparation for local elections. By
resolution, the House extended
the time for taking testimony by
65 days.

§ 6.4 The Clerk’s letter trans-
mitting a contest has been
ordered printed by the
Speaker to include copies of
the contestant’s notice of the
contest, contestee’s answer
thereto, contestee’s two mo-
tions to dismiss the contest,
and contestant’s memo-
randum in explanation of his
failure to take testimony
within the time prescribed
by law and of his discontinu-
ance of further action in the
matter.
In the 1951 Missouri contested

election case of Karst v Curtis
(§ 56.2, infra), the contestant
brought the contest on the advice
of his county party committee,
based on allegations of improper
tallying of ballots in a local elec-
tion held simultaneously with his
own. When the recount failed to
disclose the discrepancies, the
contestant notified the House of
his decision to discontinue action,
which the Speaker ordered print-
ed as a House document and re-
ferred to the Committee on House
Administration along with the
other documents received by the

Clerk. The other documents in-
cluded: (1) contestant’s notice of
contest; (2) contestee’s answer; (3)
contestee’s motion to dismiss for
failure of contestant to take testi-
mony within 40 days after service
of answer; (4) a memorandum
from contestant explaining his
failure to take testimony during
the 40 days; and (5) contestee’s re-
newed motion to dismiss for fail-
ure of contestant to take testi-
mony during the 90-day statutory
period.

§ 6.5 A communication from
the Clerk transmitting a me-
morial challenging the right
of a Member-elect to a seat
was referred to a committee
on elections but not printed
as a House document
In the 1933 investigation of the

citizenship qualifications of a
Member-elect from Pennsylvania,
In re Ellenbogen (§ 47.5, infra),
the Clerk transmitted to the
Speaker a letter containing a me-
morial and accompanying papers
filed by Harry A. Estep, a former
Member, challenging the citizen-
ship qualifications of the Member-
elect. The communication and ac-
companying papers were referred
to the Committee on Elections,
but not ordered printed.

§ 6.6 In his letter of trans-
mittal to the Speaker rel-
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ative to an election contest,
the Clerk may point out that
he does not regard the con-
testant as competent to bring
the contest under the stat-
utes governing such pro-
ceedings.
See In re Plunkett (§ 53.2,

infra), a 1945 dispute, in which
the Clerk expressed his belief that
an individual who was attempting
to contest the election of 79 Mem-
bers from various states had not
been a party to any of the elec-
tions and was therefore incom-
petent to initiate such a contest.

§ 6.7 In his letter of trans-
mittal to the Speaker, the
Clerk may point out that nei-
ther party had taken testi-
mony during the time pre-
scribed by law and that the
contest appears to have
abated.
In Roberts v Douglas (§ 54.4,

infra), a 1947 California contest,
the Clerk’s letter, together with
copies of the contestant’s notice of
contest and contestee’s motion to
dismiss and a letter from her at-
torney in support thereof, were re-
ferred by the Speaker to the Com-
mittee on House Administration.
The Clerk’s letter noted that testi-
mony had not been timely taken
and that the contest appeared to
have abated. The House subse-

quently agreed to dismiss the con-
test on a voice vote and without
debate.

§ 6.8 The Clerk may include
the contestee’s answer,
though filed for information
only, in a letter transmitted
to the Speaker stating the
Clerk’s opinion that the con-
test has abated.
In Browner v Cunningham, a

1949 Iowa contested election case
(§ 55.1, infra), the contestee’s an-
swer was transmitted by the
Clerk to the Speaker along with
the Clerk’s letter relating that no
testimony had been received and
the opinion of the Clerk that the
contest had abated.

§ 6.9 Where the Clerk receives
an application for an exten-
sion of time for taking testi-
mony, he communicates that
fact to the Speaker together
with accompanying papers,
which the Speaker then re-
fers to an appropriate com-
mittee.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest, an
application for an extension of
time for taking testimony, al-
though filed before the contest
had been formally presented to
the House, was communicated by
the Clerk to the Speaker together
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with accompanying papers, which
the Speaker referred to a com-
mittee and ordered printed.

§ 6.10 In communicating with
the Speaker relative to an
apparent election contest
and papers pertaining there-
to, the Clerk may rely on
‘‘unofficial knowledge.’’ And
the Speaker may refer such
communication and accom-
panying papers to a com-
mittee on elections.
In Reese v Ellzey (§ 47.13,

infra), a 1934 Mississippi contest,
the Speaker laid before the House
a letter from the Clerk transmit-
ting his ‘‘unofficial knowledge’’ of
the contest, together with contest-
ant’s letter of withdrawal there-
from. The Clerk’s letter and ac-
companying papers were referred
to a committee on elections and
ordered printed.

§ 6.11 The Clerk’s letter trans-
mitting a notice of contest to
the Speaker may disclose
that the contestee has not
filed a brief in support of his
position within the time pre-
scribed by law.
In the 1947 Georgia election

contest of Mankin v Davis (§ 54.2,
infra), the Clerk’s letter, which
the Speaker ordered printed as a
House document, stated that the

contestant had complied with the
requirements to forward his brief
to the contestee and file notice
within 30 days, but that the
contestee had not submitted his
brief in answer within the req-
uisite time.

§ 6.12 In the Clerk’s letter of
transmittal, he may include
the information that contest-
ant has not forwarded testi-
mony to his office in the
manner prescribed by law.
In Hicks v Dondero (§ 53.1,

infra), a 1945 Michigan contest,
the Clerk’s letter of transmittal to
the House related that he had re-
ceived packets of material which
had not been addressed to the
Clerk, or prepared in the manner
required by law. The Clerk’s letter
further stated that since the prop-
er statutory procedure had not
been followed, he was transmit-
ting all of the material received to
the House for its disposition.

Production of Documents
Under Subpena

§ 6.13 The Clerk has refused to
comply with a subpena duces
tecum served upon him by a
contestant’s notary public re-
questing production of docu-
ments filed by the contestee.
In the 1934 Illinois contested

election case of Weber v Simpson
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22. See Ch. 8 § 16.4, supra, for discus-
sion of an instance wherein a state
court had issued a preliminary in-
junction against the issuance of a
certificate to a Member-elect, and
the House referred the question of
his right to be seated to a committee.

1. See Wesberry v Sanders, 376 U.S. 1
(1963) and kindred cases such as

Gray v Sanders, 372 U.S. 368 (1963)
which invalidated the use of the
‘‘county unit’’ system of selecting
party candidates. Generally, see Ch.
8, supra.

2. § 7.1, infra.
3. § 7.3, infra.
4. § 7.4, infra.
5. § 7.7, infra. The jurisdiction of the

courts over the election of Members
is more fully discussed in Ch. 8,
supra.

(§ 47.16, infra), the contestant’s
notary public served a subpena
duces tecum upon the Clerk, who
refused to comply with it without
permission of the House. The sub-
pena requested production of doc-
uments filed by the contestee in
the dispute. The subpena and ac-
companying papers were referred
to the Committee on the Judiciary
and ordered printed. The 73d Con-
gress did not authorize the Clerk
to respond to the subpena.

§ 7. The Courts

Although the House is the final
judge of the elections of its Mem-
bers, candidates are frequently
subjected to actions in state and
federal courts for violations of
laws regulating campaign prac-
tices, an area which Congress has
largely left to the states. Beyond
the scope of this chapter are in-
junctions against the issuance of
election certificates (22) and suits
by individuals such as those aris-
ing from violations of the 1965
Voting Rights Act, 42 USC
§§ 1971 et seq., and court-ordered
congressional redistricting.(1)

This section takes up prece-
dents involving (1) the necessity
to appeal to state courts before
the election to cure pre-election
irregularities;(2) (2) the acceptance
of advisory opinions from state
courts on the laws of that state; (3)

and (3) the binding effect of local
court determinations.(4)

The House has stated that local
magistrates lack authority to
break open ballot boxes.(5)

�

Appeal to State Court Regard-
ing Pre-election Irregular-
ities

§ 7.1 A contestant must ex-
haust state law remedies by
protesting pre-election irreg-
ularities to the state board of
election, with appeal to the
state courts, prior to the
election, in order to overturn
the results of that election on
the basis of the pre-election
irregularity.



998

DESCHLER’S PRECEDENTSCh. 9 § 7

In the 1951 Ohio contested elec-
tion case of Huber v Ayres (§ 56.1,
infra), the majority of the com-
mittee recommended dismissal of
a contest on the basis that the
contestant had failed to exhaust
his state remedies first. The ma-
jority also suggested that discrimi-
nation against the contestant may
have been due to the failure of the
Ohio legislature to implement a
constitutional provision calling for
an equal rotation of the can-
didates’ names in the different po-
sitions on the ballots. Although
the minority disagreed with the
majority conclusion, and further
argued that the contestant had
not been afforded a fair chance to
discover the error before the elec-
tion in order to take appropriate
action, the House nevertheless ap-
proved a resolution dismissing the
contest and seating the contestee.

§ 7.2 Contestant did not have
to seek recourse to the high-
est state court to show that
the Iowa election laws did
not permit him a recount
under state law.
In the 1957 Iowa contested elec-

tion case of Carter v LeCompte
(§ 57.1, infra), the elections com-
mittee expressly overruled the
view of the committee in the 1940
election contest of Swanson v Har-
rington (§ 50.4, infra), in which

the contestant had been required
to seek recourse to the highest
state court in order to show that
the Iowa election laws did not per-
mit him to seek a recount. The
committee adopted the opinion of
the state attorney general as ex-
pressed in a letter to the Governor
and secretary of state.

Advisory Opinions by State
Courts

§ 7.3 A state supreme court,
empowered to issue advisory
opinions, advised a state
Governor to issue a certifi-
cate of election to a
contestee, based on the offi-
cial canvass of votes, and
that he had no authority to
determine the validity of dis-
puted ballots counted in that
canvass.
In the 1958 Maine contested

election case of Oliver v Hale
(§ 57.3, infra), arising from the
Sept. 10, 1956, election, a recount
was conducted as permitted by
state law with representatives
present from the ‘‘Special Com-
mittee to Investigate Campaign
Expenditures of the House of Rep-
resentatives.’’ The contestee re-
quested that a certificate of elec-
tion be issued to him, to which re-
quest the contestant objected. The
Governor declined to issue such
certificate pending receipt of an
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advisory opinion from the Su-
preme Court of Maine. The su-
preme court advised that the Gov-
ernor had no authority to deter-
mine the validity of disputed bal-
lots, and that he should issue a
certificate based on the official
canvass of votes. Accordingly, the
Governor and council issued the
certificate of election to the
contestee on Dec. 5, 1956.

Local Court Determinations as
Controlling

§ 7.4 Where state law required
county residence for a cer-
tain length of time as a quali-
fication for registration, and
no challenge of voters was
made at the time of such reg-
istration or at the time of
voting, a local court interpre-
tation as to when residency
commenced to run was re-
garded by the House elec-
tions committee as control-
ling.
In the 1951 New York contested

election case of Macy v Greenwood
(§ 56.4, infra), the contestee had
received a plurality of only 135
votes over the contestant, who ar-
gued that 932 voters were not
qualified as to residence for the
reason that they had not satisfied
the four-month county residency
requirement under state law. Ac-
cording to the contestant, such pe-

riod should have begun when a
voter actually moved into the dis-
trict rather than on the date of
signing a contract to purchase a
house therein. The House com-
mittee, however, found that the
local board of elections had relied,
in their interpretation of the re-
quirement, on a county court deci-
sion to the effect that the date of
signing any such contract was de-
terminative.

In expressing the view that the
votes had been fairly tabulated,
the committee found that no chal-
lenges were made under provi-
sions of New York law which per-
mitted challenging of voters at the
time of registration and voting.
Furthermore, the committee re-
port stated that no instance could
be found in which the House had
rejected votes as illegal for the
reason that the voter had not re-
sided in the county for the statu-
tory period of time. In recom-
mending adoption of a resolution
seating the contestee, the com-
mittee also noted that, ‘‘Had it
found the votes illegally cast, the
votes presumably would be de-
ducted proportionally from both
candidates, according to the entire
vote returned for each.’’

The contest was subsequently
dismissed by the House.

§ 7.5 A committee on elections
stated that it was not bound
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by the actions of a state
court in supervising a re-
count; but the committee de-
nied contestant’s motion to
suppress testimony obtained
at a state inquiry, where the
contestant had initiated the
state recount procedure and
would be estopped from of-
fering rebuttal testimony as
to the result of the recount.
In Kent v Coyle (§ 46.1, infra), a

partial recount was conducted by
a state court pursuant to state
law; but a committee on elections
held that contestant had failed to
sustain the burden of proof of
fraud where a discrepancy be-
tween the official returns and the
partial recount was inconclusive.

Interpretation of Law Gov-
erning Nominations

§ 7.6 A committee on elections
adopted a state court deci-
sion on the legality of the
nomination of a party can-
didate, where petitioner,
who had unsuccessfully
sought such nomination for
himself, filed a petition in
the House against the can-
didate who had subsequently

defeated the nominee in the
general election.
In Lowe v Thompson (§ 62.1,

infra), a contest was dismissed
and a petition denied where a
state court suit challenging the al-
leged irregular nomination of the
candidate opposing contestee had
been dismissed.

Magistrates Lack Authority To
Open Ballot Boxes

§ 7.7 A magistrate taking testi-
mony in an election contest
is not a person or tribunal
authorized to try the merits
of the contest and has no au-
thority to order ballot boxes
to be broken open.
In the 1949 Michigan contested

election case of Stevens v
Blackney (§ 55.3, infra), the com-
mittee majority cited early cases
in the report quoting the ‘‘accept-
ed uniform rule’’ that a magistrate
taking testimony ‘‘was not a per-
son or a tribunal authorized to try
the merits of the election [contest]
and had no authority under the
law of Pennsylvania or of Con-
gress to order those boxes to be
broken open.’’
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6. See Ch. 8, supra.
7. Id.

C. GROUNDS OF CONTEST

§ 8. Generally

While the new Federal Con-
tested Elections Act (2 USC
§§ 381–396) does not attempt to
describe or specify the grounds
upon which a contestant may
bring an election contest, it is sig-
nificant that 2 USC § 383(b)(3)
provides that the contestee may
assert as a defense ‘‘failure of no-
tice of contest to state grounds
sufficient to change result of elec-
tion’’ (emphasis supplied). Hence,
the grounds asserted by the con-
testant in bringing an election
contest should be sufficient to
change the result of the election,
under the new statute.

The House generally will not
unseat a Member for alleged cam-
paign irregularities if he possesses
a proper certificate of election and
where the violations of the appli-
cable statutes were unintentional
and not fraudulent.(6)

Failure to file timely and accu-
rate expenditure reports with the
Clerk of the House does not nec-
essarily deprive a contestee of his
seat, and the Committee on House
Administration will consider evi-
dence of mitigating circumstances
and negligence, as opposed to
fraud.(7)

§ 9. Faulty Credentials;
Citizenship

After presentation of a certifi-
cate of election to the Clerk, the
Member-elect is usually adminis-
tered the oath along with the
other Members-elect, unless he is
asked to step aside. Once sworn
and seated, the contestee may
benefit from a number of pre-
sumptions which must be refuted
by the contestant (see §§ 35, 36,
infra). Hence, the possession of a
certificate of election, issued by
state authorities, declaring a can-
didate to be the winner of the
election, is of great importance.

A challenge to seating a Mem-
ber-elect may also be based on his
failure to meet the constitutional
requirements as to citizenship,
residence, or age for the office,
and in that context is treated as a
matter of ‘‘exclusion’’ and not as
an election contest. (See Ch. 8,
supra.)
�

Certificates of Election

§ 9.1 Where two persons claim
a seat in the House from the
same congressional district,
one having a certificate of
election signed by the Gov-
ernor of the state, and the
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8. Certificates of election are also dis-
cussed in Ch. 8, supra.

other having a certificate of
election from a citizens’ elec-
tions committee, the House
may refuse to permit either
to take the oath of office and
refer the dispute to a House
committee on elections.
In the 1934 Kemp, Sanders in-

vestigation (§ 47.14, infra), both
parties claimed credentials to the
seat from the Sixth Congressional
District of Louisiana. The Clerk
transmitted a certificate of elec-
tion of Mrs. Bolivar E. Kemp,
signed by the Governor of Lou-
isiana and attested by the sec-
retary of the State of Louisiana, to
fill a vacancy created by the death
of her husband. The Clerk’s letter
also transmitted a certificate of
election of J. Y. Sanders, prepared
by the ‘‘Citizens’ Election Com-
mittee of the Sixth Congressional
District,’’ to fill the vacancy. The
House refused to permit either
party to take the oath of office
and referred the question of their
prima facie credentials to the
Committee on Elections.(8)

§ 9.2 There have been in-
stances in which the House
has permitted a contestee to
be seated pending the out-
come of a contest brought
against him, notwithstanding

the fact that he does not hold
a certificate of election
signed by the Governor of
his state.
In Brewster v Utterback (§ 47.2,

infra), a 1933 Maine contest, it
was contended that the House
should not recognize the prima
facie right of a contestee to a seat
by permitting him to take the
oath absent a certificate of elec-
tion. It was ruled, following ear-
lier precedents, that the House
may permit a Member-elect to
take the oath of office after being
‘‘satisfied [from the evidence] that
the man was elected,’’ though it
appears that his election might
still be in dispute.

§ 9.3 A certificate of election
from a state Governor is only
prima facie evidence of elec-
tion and may be rendered in-
effective by adoption of a
House resolution referring
the election contest to the
Committee on House Admin-
istration without seating ei-
ther candidate.
In the 1961 Indiana investiga-

tion of the right of Roush or
Chambers to a seat in the House
(§ 59.1, infra), the House agreed,
by a division of 205 yeas to 95
nays, to a resolution on the day of
organization that referred the
case to the Committee on House
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9. 2 USC §§ 241–256 (repealed).
10. 2 USC §§ 431 et seq.; Pub. L. No. 92–

225; 86 Stat. 3, Feb. 7, 1972. Viola-

Administration, and seating nei-
ther party to the dispute, al-
though the Governor of Indiana
had already certified Chambers as
the winner with a 12-vote major-
ity of the 214,615 votes cast.

Citizenship

§ 9.4 A Member-elect who has
not been a citizen for seven
years when elected or upon
the convening of Congress
may be challenged as un-
qualified under the Constitu-
tion.
In the 1933 investigation of the

citizenship qualifications of a
Member-elect from Pennsylvania,
In re Ellenbogen (§ 47.5, infra),
initiated by the filing of a memo-
rial by an individual with the
Clerk, the committee determined
that the Member-elect, who was
born in Vienna, Austria on Apr. 3,
1900, and was admitted to citizen-
ship on June 17, 1926, was quali-
fied to take the oath of office at
the time of the commencement of
the second session of the 73d Con-
gress on Jan. 3, 1934. The Mem-
ber-elect, who had been a citizen
for only six years and five months
at the time of his election on Nov.
8, 1932, and for only six years and
eight months at the time of the
commencement of the first session
of the 73d Congress on Mar. 9,
1933, had been a citizen for over

seven and a half years at the time
of the convening of the second ses-
sion of the 73d Congress, thus sat-
isfying the requirements of article
I, section 2, clause 2 of the Con-
stitution.

§ 10. Violation of Federal
or State Election Laws

Frequently alleged as a basis
for an election contest are viola-
tions of state and federal laws re-
lating to the conduct of such elec-
tions. Whether a challenge based
on such grounds will be sufficient
to overturn the result of the elec-
tion depends in part on whether
the candidate himself partici-
pated, whether the errors were
committed by election officials,
and whether the violations were
of laws regarded as merely direc-
tory or mandatory.

Until 1972, campaign practices
in congressional elections were
governed by the Corrupt Practices
Act of 1925, as amended.(9) The
Federal Election Campaign Act of
1971, which became effective 60
days after the date of enactment
(Feb. 7, 1972), repealed the Cor-
rupt Practices Act of 1925 and es-
tablished a new and comprehen-
sive code for campaign practices
and expenditures.(10)
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tions relating to campaign expendi-
tures are also treated in Ch. 8,
supra.

Corrupt Practices Act

§ 10.1 The violation of those
provisions of the federal
campaign practices statute,
or a state counterpart, which
limit the amount which a
candidate may spend in his
campaign, may be alleged as
grounds for an election con-
test.
In Schafer v Wasielewski

(§ 52.4, infra), a 1944 Wisconsin
contest, contestant alleged that
contestee had expended more
money during his campaign than
was permitted by the Federal Cor-
rupt Practices Act and by the elec-
tion laws of Wisconsin, and that
contestee had failed to file correct
reports of expenditures as re-
quired by law. The committee
found, however, that although the
Wisconsin statutes limited the
amount of money which could be
spent by a candidate personally,
they placed no limitation upon ex-
penditures of individuals or
groups that ‘‘might voluntarily in-
terest themselves’’ in behalf of a
candidate. The committee deter-
mined that certain sums listed ac-
tually represented expenditures of
a ‘‘voluntary committee’’ rather
than expenditures of a personal

campaign committee; accordingly,
the committee found that such ex-
penditures were not personal ex-
penditures and thus not limited
by state law.

§ 10.2 A House committee has
suggested that censure by
the House might be appro-
priate where a Member has
failed to comply with the re-
quirements of federal law as
to the filing of forms and
statements showing cam-
paign expenditures.
In McCandless v King, a 1936

Hawaii contest, (§ 48.2, infra), a
one-year delay in filing forms
under the Corrupt Practices Act
showing campaign expenditures
was held to subject the contestee
to censure, though not forfeiture
of his seat. The finding of the
committee was based on the fact
that although contestee had failed
to file within 30 days a complete
and itemized account of his ex-
penditures, he did write a timely
letter to the Clerk itemizing cer-
tain expenditures and stating that
on his arrival in Washington he
would fill out the required form.

§ 10.3 Mere negligence on the
part of a contestee in pre-
paring expenditure accounts
to be filed with the Clerk
under the Federal Corrupt
Practices Act will not, in the
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absence of fraud, operate to
deprive him of his seat
where he has received a sub-
stantial plurality of votes.
In Schafer v Wasielewski

(§ 52.4, infra), a 1944 Wisconsin
contest, the contestant, who had
been defeated in the election by
approximately 17,000 votes, al-
leged inter alia that contestee had
failed to file correct reports of ex-
penditures as required by law.
The committee found, however,
that the contestee had negligently
listed ‘‘voluntary committee’’ ex-
penditures as ‘‘personal’’ expendi-
tures, though only the latter were
limited by state law. The com-
mittee found no evidence of fraud,
and concluded that it should not
deprive contestee of his seat as a
result of negligence in preparing
the accounts.

§ 10.4 Mere negligence on the
part of a contestee and his
counsel in preparing cam-
paign expenditure accounts
to be filed with the Clerk is
not sufficient to deprive him
of his seat in the House,
where he received a substan-
tial majority of votes, and
there was no evidence of
fraud.
In Thill v McMurray (§ 52.6,

infra), a 1944 Wisconsin contest,
contestee’s statement of expendi-

tures filed with state officials con-
flicted with those filed with the
Clerk of the House. The Com-
mittee on Elections considered
evidence that the statement filed
with the Clerk had been erro-
neously prepared and signed. It
admonished contestee for signing
an expenditure statement under
oath without being familiar with
its contents or the irregularities
therein, but refused to recommend
that he be deprived of his seat.

§ 10.5 In determining whether
contestee’s failure to comply
with the Corrupt Practices
Act should result in for-
feiture of his seat, the elec-
tions committee may con-
sider such circumstances as
the personal character of the
contestee, his experience as
a candidate for public office,
the extent of any improper
campaign expenditures, and
the effect of such violations
on the rights of the contest-
ant.
See McClandless v King, a 1936

Hawaii contest (§ 48.2, infra),
where the Committee on Elec-
tions, in determining whether a
violation of the Corrupt Practices
Act should result in censure or
forfeiture of a seat, took into ac-
count contestee’s naval record, his
incomplete knowledge of election
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laws and procedures, and the fact
that the Clerk had not mailed the
required forms to contestee.

Distinction Between Manda-
tory and Directory Laws

§ 10.6 An elections committee
has distinguished between
mandatory and directory
provisions of state law per-
taining to elections.
In the 1961 Indiana investiga-

tion of the right of Roush or
Chambers to a seat in the House
(§ 59.1, infra), the elections com-
mittee cited the Nebraska case of
Waggoner v Russell, 34 Neb. 116,
51 N.W. 465 (1892), which stated
in part:

In general, those statutory provi-
sions which fix the day and the place
of the election and the qualifications of
the voters are substantial and manda-
tory, while those which relate to the
mode of procedure in the election, and
to the record and the return of the re-
sults, are formal and directory. Statu-
tory provisions relating to elections are
not rendered mandatory, as to the peo-
ple, by the circumstance that the offi-
cers of the election are subjected to
criminal liability for their violation.

The committee followed this
guideline in determining whether
certain Indiana provisions gov-
erning ballot validity and count-
ing were mandatory or merely di-
rectory.

§ 10.7 Although violation of
state laws governing the con-

duct of election officials, ab-
sent fraud, is not sufficient
ground for invalidating bal-
lots, statutes regulating the
conduct of voters must be
substantially complied with,
as such laws are mandatory.
In the 1958 Maine contested

election case of Oliver v Hale
(§ 57.3, infra), arising from the
Sept. 10, 1956, election, the com-
mittee followed a state supreme
court advisory opinion that cer-
tain alleged violations of the pro-
visions of the law touching upon
procedure to be followed in han-
dling and preserving of applica-
tions and envelopes of absentee
votes by election officials were to
be viewed as directory rather than
mandatory. On the other hand,
the committee cited state court
decisions which distinguished be-
tween acts of the voter and acts of
the election officials, and which
required the voter to substantially
comply with the statute in order
for his vote to be considered as
properly cast. Therefore, the com-
mittee rejected 109 absentee and
physical disability ballots.

§ 10.8 An elections committee
has adopted a state court
opinion which had construed
state laws regarding poll pro-
cedure and disposition of ab-
sentee ballots, envelopes, and
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11. Ohio Constitution, art. V, § 2a,
adopted Nov. 8, 1949.

applications as directory
rather than mandatory, vio-
lations of which would not
invalidate the absentee bal-
lots cast.
In the 1958 Maine contested

election case of Oliver v Hale
(§ 57.3, infra), arising from the
Sept. 10, 1956, election, there
were a number of alleged viola-
tions by election officials relative
to absentee voting, such as failure
of the board of registration to re-
tain the application or envelope,
or failure of various clerks to send
in the application and envelopes
along with the absentee ballots. In
this situation, the committee fol-
lowed an advisory opinion of the
Supreme Court of Maine, issued
under similar circumstances,
which concluded that provisions of
the statute touching the procedure
to be employed at the polls and
the disposition of applications and
envelopes following the election
were directory and not mandatory
in nature. Hence, the committee
followed the advisory opinion that
violation of the statute by election
officials, in the absence of fraud,
was not a sufficient ground for in-
validating the ballots.

§ 10.9 Where a state law re-
quired alternation of names
on ballots and publication
and display of ballots for a

certain period prior to an
election, the majority of an
elections committee ruled
that a violation of the statute
was deemed to be a pre-elec-
tion irregularity and, absent
fraud, insufficient to over-
turn the election.
In the 1951 Ohio contested elec-

tion case of Huber v Ayres (§ 56.1,
infra), although conceding that
there had been discrimination
against the contestant because his
name had not appeared ‘‘substan-
tially an equal number of times at
the beginning, at the end, and in
each intermediate place . . .’’ (11)

in the group of contestants among
which his name belonged, the
committee majority nevertheless
refused to recommend that the
election results be overturned,
partly because the contestant had
not exhausted his remedies under
state law. The minority disagreed
with the conclusion, contending
that it was impossible for the con-
testant to ascertain the unequal
method of rotation in advance of
the election in time to invoke
state law remedies. Nevertheless,
the House agreed to a resolution
that the contestee was duly elect-
ed and entitled to his seat.

§ 10.10 Mandatory election
laws confer rights of suffrage
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and by their terms invalidate
ballots not cast in compli-
ance therewith, while direc-
tory election laws prescribe
procedures to be followed by
election officials, departure
from which will not vitiate
ballots without a further
showing of fraud or uncer-
tainty of result.
In Chandler v Burnham, a 1934

California contest (§ 47.4, infra),
contestant alleged various in-
stances of illegal ballot counting,
invalid election boards, unattested
tally sheets, and irregular ballots.
In evaluating these charges, the
Committee on Elections consid-
ered the distinction between
‘‘mandatory’’ laws, which void an
election unless certain procedures
are followed, and ‘‘directory’’ stat-
utes, which fix penalties for viola-
tion of procedural safeguards, but
do not invalidate an election in
the event of noncompliance. The
committee further declared that
the rules prescribed by law for
conducting an election are de-
signed to afford an opportunity for
the free and fair exercise of the
elective franchise, to prevent ille-
gal voting, and to ascertain with
certainty the result. A departure
from the mode prescribed will not
vitiate an election, the committee
stated, if the irregularities do not
involve these considerations. The

committee concluded that contest-
ant had alleged violations of stat-
utes that were merely ‘‘directory’’
in nature.

§ 10.11 Noncompliance with
administrative requirements
imposed by state election
laws will not vitiate an elec-
tion unless the procedures
involved are declared by law
to be essential to the validity
of the election.
In Clark v Nichols (§ 52.1,

infra), a 1943 Oklahoma contest,
the Committee on Elections found
that certain administrative re-
quirements imposed by state law,
including the keeping of precinct
registration books, were not de-
clared by law to be essential to
the validity of the election; the
committee regarded such require-
ments as merely directory, not
mandatory, and refused to disturb
what it considered the certain de-
cision of the electorate.

§ 10.12 Violations of a state’s
registration and election
laws prohibiting transpor-
tation of voters to places of
registration, providing quali-
fications for registrars, con-
fining registration to certain
hours, and requiring detailed
registration lists were held
not to affect the correct re-
sult of the election, and
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therefore did not nullify the
election.
In Wilson v Granger (§ 54.5,

infra), a 1948 Utah contest, a
contestee with a 104-vote majority
prevailed despite ‘‘numerous and
widespread errors and irregular-
ities in many parts of the district,
which revealed a lack of knowl-
edge of the law and a failure to
enforce properly the registration
and election statutes by those
charged with that duty.’’

Violations and Errors by Offi-
cials

§ 10.13 In determining whether
the violation of election laws
by election officials will jus-
tify a recount or nullify the
election, the House will look
to the sufficiency of the evi-
dence of legal fraud or inten-
tional corruptness.
In Brewster v Utterback (§ 47.2,

infra), a 1933 Maine contest, it
appeared that in certain precincts
irregularities occurred in the elec-
tion procedure in the Third Con-
gressional District of Maine. The
committee found that, even as-
suming the validity of contestant’s
allegations as to voting booth and
ballot irregularities, contestee was
left with a clear majority. The
committee further found that
there was insufficient evidence of

fraud or corruption to justify a re-
count of ballots or to sustain the
contestant’s allegations.

§ 10.14 Ballots will not be void-
ed for failure of election offi-
cials to be sworn, their acts
under color of office being
binding as to election re-
turns that are otherwise
proper.
In Chandler v Burnham, a 1934

California contest (§ 47.4, infra), a
committee on elections rejected
contestant’s claims that ballots in
certain precincts should be voided
because certain election officials
had not been sworn. The com-
mittee found that all such offi-
cials, with the exception of inspec-
tors, had in fact subscribed to the
required oath, and added that, in
any event, an election will not be
invalidated based on such failure,
the acts of election officials under
color of office being binding.

§ 10.15 Where there have been
violations of state laws (gov-
erning absentee voting) by
election officials throughout
the district, the results of the
election will not be over-
turned when the contestant
has failed to exhaust his
state remedies to prevent im-
proper absentee ballots from
being cast or to punish those
responsible.
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12. The subject of elections to fill vacan-
cies is discussed extensively in Ch. 8,
supra.

In the 1957 Iowa contested elec-
tion of Carter v LeCompte (§ 57.1,
infra), the election committee ma-
jority found that there had been
widespread violations by election
officials of state laws regarding
absentee voting, but as contestant
had not proven fraud by contestee
and had not challenged absentee
ballots under state law, he had
not sustained his burden of prov-
ing that the election result was
changed. Therefore, the results of
the election could not be ‘‘over-
turned because of some pre-elec-
tion irregularity.’’

§ 10.16 In the absence of fraud,
charges of irregularities as
to registration and the fail-
ure of election officials to as-
sign ballot numbers to elec-
tors will not invalidate the
votes cast.
In the New York contested elec-

tion of Macy v Greenwood (§ 56.4,
infra), arising from the 1950 elec-
tion, the contestee won by a plu-
rality of only 135 votes, which in-
duced the contestant to allege vio-
lations as to voter registration
procedures. However, the House
agreed to a resolution dismissing
the contest and declaring the
contestee entitled to his seat.

Improperly Conducted Special
Elections

§ 10.17 Where a Governor’s
proclamation fails to give

proper notice, as required by
state law, of a special elec-
tion called to fill a vacancy
in the House, the House may
conclude that the election
was invalid.
The 1934 Kemp, Sanders inves-

tigation (§ 47.14, infra), arose from
the death of Bolivar E. Kemp,
which created a vacancy in the
Sixth Congressional District of
Louisiana. The Governor of Lou-
isiana issued a proclamation call-
ing for a special election to fill
this vacancy within eight days, al-
though state law required that
primary elections to nominate
candidates for special elections be
held ‘‘not less than 10 days’’ after
the call for such special election.
The Committee on Elections con-
cluded that the Governor, in his
proclamation, was required to give
10 days notice of the special elec-
tion, and his failure to do so ren-
dered it invalid.(12)

§ 10.18 An election to fill a va-
cancy in Congress, con-
ducted by a ‘‘Citizens’ Com-
mittee,’’ is invalid where
state law does not provide
for such a procedure.
In the Kemp, Sanders investiga-

tion (§ 47.14, infra), a special elec-
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tion was called by the Governor of
Louisiana to fill the vacancy cre-
ated by the death of Bolivar E.
Kemp, from the Sixth Congres-
sional District of Louisiana. One
of the candidates was J. Y. Sand-
ers, and a certificate of his elec-
tion, prepared by the ‘‘Citizens’
Election Committee’’ of the Sixth
Congressional District was laid
before the House. This committee
had met in the district and fixed
the date for the ‘‘election’’ 30 days
after the meeting. This election
was found to be illegal and void,
there being no provision under the
laws of Louisiana for the holding
of such an election.

Improperly Conducted Primary
Elections

§ 10.19 Where state law re-
quires the nomination of can-
didates by direct primary
elections called by party
committees, the nomination
of a candidate by a com-
mittee is illegal and void.
In the 1934 Kemp, Sanders in-

vestigation (§ 47.14, infra), arising
from a Louisiana special election,
it was shown that state law re-
quired that candidates be nomi-
nated in a primary election called
by a political party committee.
Since the contestant was nomi-
nated, not by a direct primary
election but by the party com-

mittee itself, his ‘‘election’’ was
found to be void.

Illegal Use of Funds

§ 10.20 The illegal use of cam-
paign funds may be alleged
as a basis for an election con-
test.
In Lovette v Reece, a 1934 Ten-

nessee contest (§ 47.11, infra), con-
testant alleged the illegal use of
funds to influence the election; it
was contended that contestee’s
brother had collected large sums
of money to finance contestee’s
election. However, the committee
found that such claims were asso-
ciated more closely with the race
for Governor and involved trans-
actions occurring after the election
not connected with contestee.

Illegal Nominating Procedure

§ 10.21 Alleged violations of
state law with respect to the
nomination of a candidate
cannot sustain a contest
brought by a losing primary
candidate against the
contestee, who was elected in
the subsequent general elec-
tion.
In Lowe v Thompson (§ 62.1,

infra), a committee on elections
denied a petition based on alleged
illegality in the nomination of the
candidate of petitioner’s party,
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where the opponent of such party
nominee won the subsequent gen-
eral election.

§ 11. Improper Attempts to
Influence or Confuse
Voters

Confusing the Voters

§ 11.1 In determining whether
to credit a candidate with
certain ballots, an election
committee considered wheth-
er his opponent had induced
or procured a ‘‘third party’’
candidate or had improperly
participated in the makeup
of ‘‘third party’’ ballots.
In Fox v Higgins (§ 47.8, infra),

a 1934 Connecticut contest, the
Committee on Elections found
that the contestant had failed to
sustain his allegations that
contestee, in an attempt to con-
fuse the voters, had procured the
candidacy of a ‘‘third party’’ can-
didate. The committee also found
that contestee, in his capacity as
secretary of state, had not delib-
erately prepared ballots in such a
manner as to be confusing or to
obtain unfair advantage.

Financing Extra Editions of
Magazine

§ 11.2 An elections committee
found no evidence that the

contestee financed extra edi-
tions of a magazine which
supported his candidacy.
In the 1951 New York contested

election case of Macy v Greenwood
(§ 56.4, infra), which the contest-
ant lost by only 135 votes, he al-
leged that the contestant had vio-
lated the Corrupt Practices Act by
either financing or inspiring the
printing of extra editions of
‘‘Newsday,’’ which had been de-
voted exclusively to the defeat of
the contestant. The committee
found no evidence supporting the
allegation and recommended that
the contest be dismissed, and the
House followed this recommenda-
tion.

Racial Discrimination

§ 11.3 Discrimination against
potential voters based on
race may afford grounds for
bringing an election contest.
In the 1965 Mississippi election

contest of Wheadon et al. v
Abernethy et al. [The Five Mis-
sissippi Cases] (§ 61.2, infra), the
Committee on House Administra-
tion recommended dismissal of the
election contests arising out of the
November 1964 Mississippi con-
gressional elections. The dismissal
recommendation was based in
part on the contestants’ failure to
follow the established procedure
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for bringing election contests, and
in part on the failure to avail
themselves of the legal steps to
challenge alleged discrimination
prior to the elections.

The Committee report did state,
however, that in arriving at such
conclusions, the committee did not
condone disenfranchisement of
voters in the 1964 or previous
election, nor was a precedent
being established to the effect that
the House would not take action,
in the future, to vacate seats of
sitting Members. It noted that the
Federal Voting Rights Act of 1965
had been enacted in the interim
and that if evidence of its viola-
tion were presented to the House
in the future, appropriate action
would be taken.

‘‘Prizes’’ to Campaign Workers

§ 11.4 A contestee’s offer of
prizes to his precinct cap-
tains has been found by an
elections committee not to be
a violation of that section of
the Corrupt Practices Act
prohibiting expenditures to
influence votes.
In McAndrews v Britten (§

47.12, infra), a 1934 Illinois con-
test, the contestant had alleged in
his notice of contest that the
contestee had ‘‘offered prizes to
the various precinct captains
whose precincts voted the largest

votes in proportion to the Repub-
lican votes that were given in
these precincts.’’ The offering of
such prizes was acknowledged by
the contestee on the floor of the
House during debate. The com-
mittee found that this offering of
prizes was not a violation of 2
USC § 150, which made it unlaw-
ful ‘‘for any person to make or
offer to make an expenditure . . .
either to vote or withhold [a] vote
or to vote for or against any can-
didate. . . .’’
�

§ 12. Voting Booth and
Balloting Irregularities

As a basis for contesting an
election, a wide variety of charges
have been made in election con-
tests with respect to use of voting
booths and voting machines and
equipment. Similarly, alleged im-
proprieties in balloting are fre-
quently cited as a reason for over-
turning the result of an election.
�

Voter Confusion as Excuse for
Official’s Entering Booth

§ 12.1 In determining whether
an election official, in enter-
ing a voting booth and con-
versing with voters, was act-
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ing fraudulently and in con-
spiracy with a candidate, the
elections committee may con-
sider the extent to which
there existed voter confusion
as to the proposition on the
ballot or in the operation of
voting machines.
In Gormley v Goss (§ 47.9,

infra), a 1934 Connecticut contest,
contestant failed to establish that
an election official’s actions in en-
tering a booth and talking to vot-
ers were fraudulent and conspira-
torial. The committee noted that
there existed voter confusion as to
the placement of a proposition on
the ballot and that there were no
complaints of interference with
voter intent.

Balloting irregularities

§ 12.2 A committee finding of
evidence of irregularities in
the conduct of an election
will not provide a sufficient
basis for overturning that
election where there is no
evidence connecting contes-
tee with such irregularities.
In Miller v Cooper (§ 48.3,

infra), a 1936 Ohio contest, the
Committee on Elections found evi-
dence of irregularities in the de-
struction of ballots, tabulations of
votes cast, and in the method of
conducting the election. However,

there was no evidence whatsoever
connecting the contestee there-
with, and the committee rec-
ommended that he be seated.

§ 12.3 Where votes are cast by
persons not qualified to vote,
being only temporarily in the
district, such votes are con-
sidered invalid.
In Swanson v Harrington

(§ 50.4, infra), a 1940 Iowa con-
test, contestant claimed that 70 of
the 528 votes cast in a certain
precinct were illegal as they were
cast by Works Progress Adminis-
tration workers only temporarily
in the district; the committee
ruled, however, that while such
votes were illegal and could be
disregarded, they would not affect
the outcome of the election.

§ 12.4 An allegation that
contestee had received a dis-
proportionately large num-
ber of ‘‘split votes’’ must be
supported by the evidence.
In McAndrews v Britten

(§ 47.12, infra), a 1934 Illinois con-
test, contestant alleged that
contestee had received a ‘‘split
vote’’ so disproportionately large
as compared to the ‘‘straight tick-
et votes’’ that a presumption of
fraud followed. This allegation
was rejected as not supported by
the evidence, the testimony of an
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expert being regarded as ‘‘frail
and unconvincing’’; it appeared
that a large split vote had been
the case for many members of
contestee’s political party, as they
had to have ‘‘run ahead of the
ticket’’ to have been elected.

§ 12.5 An elections committee
will not presume ballots
marked for the Presidential
nominee of contestant’s
party to have been intended
as ‘‘straight ticket’’ votes
where the state law provides
for a separate circle for cast-
ing ‘‘straight ticket’’ ballots.
In Ellis v Thurston (§ 47.6,

infra), an election contest origi-
nating in the 1934 Iowa election,
the contestant argued that on a
number of ballots on which the
voters had marked the squares
opposite the Presidential and Vice
Presidential candidates but which
indicated no choice for Represent-
ative, the voters had intended to
vote a straight party ticket. The
committee ruled against this con-
tention, however, noting that the
state statute provided that a cross
be placed in a separate party cir-
cle in order to cast a straight
party ticket.

§ 12.6 Where state law voids
ballots cast for more than
one ‘‘straight party’’ ticket,
an elections committee will

not validate ballots that are
marked for ‘‘straight ticket’’
and, in addition, for a local
‘‘wet party’’ ticket, the latter
being adjacent to a column
permitting a vote for repeal
of the 18th amendment, in
the absence of evidence that
such voters intended to vote
for repeal and mistakenly
voted for two ‘‘straight tick-
ets.’’
In Fox v Higgins (§ 47.8, infra),

a 1934 Connecticut contest, the
Committee on Elections, while
conceding the probability of some
voter confusion, found that the
juxtaposition of the ‘‘wet party’’
entry with the column relating to
the repeal of the 18th amend-
ment, had been arranged in the
customary way by a competent
state elections official.

§ 12.7 Statutory violations by
voters in failing to comply
with state absentee voting
laws were held sufficient to
invalidate the ballots cast.
In the 1958 Maine contested

election case of Oliver v Hale
(§ 57.3, infra), arising from the
Sept. 10, 1956, election, the report
of the Committee on House Ad-
ministration listed nine areas
stressed by the contestant in
which there had been a failure on
the part of the voter to comply
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with the absentee voting laws of
Maine: application for absentee or
physical incapacity ballot not
signed by the voter; application
for physical incapacity ballot not
certified by physician; envelope
not notarized; no signature of
voter on envelope; jurat not in
form as prescribed by statute;
name of voter and official giving
the oath are the same; variance in
writing between signature on ap-
plication and signature on enve-
lope; failure of voter to specify on
envelope his reason for absentee
voting; and voter not properly reg-
istered or qualified to vote.

The committee concluded that
there were 109 instances where
the voter failed to substantially
comply with the elect on laws,
leading to rejection of the ballots
as compliance was mandatory.

§ 12.8 Where state law re-
quired alternation of names
of all candidates on ballots
so that each name appeared
an equal number of times at
the beginning, end, and at in-
termediate places thereon,
failure to comply with the re-
quirement did not result in
overturning the election.

In the 1951 Ohio contested elec-
tion case of Huber v Ayres (§ 56.1,
infra), a newly adopted state con-
stitutional provision required al-
ternation of the candidates’ names
an equal number of times in var-
ious positions on the ballot. How-
ever, the majority recommended,
and the House agreed to, a resolu-
tion dismissing the contest on the
basis that the remedy under state
law had not been exhausted.

D. DEFENSES

§ 13. Generally

Under the new Federal Con-
tested Elections Act (2 USC
§§ 381–396), the contestee may,
prior to answering the contest-
ant’s notice of contest, make the
following defenses by motion
served on the contestant and such
motions may form the basis of a
motion to dismiss made before the
Committee on House Administra-

tion: insufficiency of service of no-
tice of contest; lack of standing of
the contestant; failure of the no-
tice of contest to state grounds
sufficient to change the result of
the election; and failure of the
contestant to claim right to the
contestee’s seat [see 2 USC
§ 383(b)]. These statutory defenses
are supplemental to those de-
scribed in the precedents below.
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Permissible Defenses to Elec-
tion Contests

§ 13.1 Among the defenses
which may be raised as
grounds for dismissing an
election contest are that con-
testant has failed to make
out a prima facie case, did
not file the contest in good
faith, has failed to exhaust
available legal remedies at
the state level, or that con-
testant was not a proper
party
In McEvoy v Peterson (§ 52.2,

infra), a 1944 Georgia contest, the
House dismissed an election con-
test as recommended by the unan-
imous committee report, where it
appeared that contestant’s name
had not appeared on any ballots
and he had not received any
votes, that contestant had failed
to exhaust available legal rem-
edies, had not filed the election
contest in good faith, and had
failed to make out a prima facie
case.

Candidate’s Participation in
irregularities

§ 13.2 The mere existence of an
irregularity in any campaign
should not be attributed to a
particular candidate where
he did not participate in
such irregularity.

In the 1959 Arkansas investiga-
tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the election committee condemned
the use of an unsigned pre-elec-
tion circular by an individual who
had distributed information in Mr.
Alford’s behalf, apparently with-
out the candidate’s knowledge.
The committee ruled, however,
that the mere existence of an ir-
regularity in any campaign should
not be attributed to a particular
candidate where he did not par-
ticipate therein. The House agreed
to a resolution that Mr. Alford
was entitled to his seat.

Alleged Error Insufficient to
Change Result

§ 13.3 Where more ballots were
cast than there were names
listed on the polls, an elec-
tions committee may still
recommend dismissal of the
contest if the errors were in-
advertent and insufficient to
change the result even if all
the excess ballots were
added to the contestant’s
total.
In the 1965 Iowa election con-

test of Peterson v Gross (§ 61.3,
infra), the election committee
found that although there may
have been human errors com-
mitted at the polls on election day
there was no evidence of fraud or
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willful misconduct. In regard to a
specific allegation by the contest-
ant that more ballots were cast
than names listed on the polls,
the committee concluded that
some inadvertent errors had been
made but the errors were insuffi-
cient to change the result even if
all the excess ballots were added
to the total of the contestant.

Failure to Exhaust State Rem-
edy

§ 13.4 In rejecting contestant’s
demand for a recount of a
vote by the House, an elec-
tions committee may take
into consideration contest-
ant’s failure to exhaust his
remedy of obtaining a re-
count through a state court.
In Swanson v Harrington

(§ 50.4, infra), a 1940 Iowa con-
test, contestant claimed that the
House should require a recount,
citing an informal recount he had
taken in connection with an elec-
tion involving a local sheriff’s of-
fice. The committee found that
contestant had not exhausted his
remedy of obtaining a recount
through the state courts, as per-
mitted by the Iowa code, and re-
jected his argument that he had
been precluded from invoking
state court aid inasmuch as the
state courts had not construed the
relevant state election law as it

applied to a seat in the House.
[Compare § 5.13, supra.]

§ 13.5 Where the contestee did
not participate in wide-
spread violations of state
laws governing absentee vot-
ing, which violations had
been committed by election
officials, and contestant had
not exhausted his state rem-
edies to prevent improper
absentee ballots from being
cast or to punish those re-
sponsible, the election com-
mittee would not overturn
the results of the election.
In the 1957 Iowa election con-

test of Carter v LeCompte (§ 57.1,
infra), the committee majority
found violations of state laws gov-
erning absentee ballots committed
by officials throughout the dis-
trict, but determined that the con-
testant had not proven fraud by
the contestee and had not chal-
lenged absentee ballots under
state law, with the result that he
had not sustained his burden of
proving that the election results
would have been different. The
minority on the committee cited
the contest of Steel v Scott (6
Cannon’s Precedents § 146), for
the proposition that total dis-
regard of election laws by election
officials, though in the absence of
fraud, was sufficient basis for a



1019

ELECTION CONTESTS Ch. 9 § 13

recount, which in this contest
would have shown contestant
Carter the winner by 1,260 votes.

Pre-election Irregularity

§ 13.6 Results of an election
will not be overturned on the
basis of a pre-election irregu-
larity, where the contestant
could have made timely ob-
jection thereto, under state
law, but failed to do so.
In the 1957 Iowa election con-

test of Carter v LeCompte (§ 57.1,
infra), the election committee ma-
jority found that there were viola-
tions of state laws governing ab-
sentee voting committed by elec-
tion officials throughout the dis-
trict, although the contestee had
not personally participated in
these violations. The majority de-
termined that the contestant had
not shown that he had exhausted
his state remedies to prevent im-
proper absentee ballots from being
cast or to punish those respon-
sible. Citing Huber v Ayres
(§ 56.1, infra), a 1951 Ohio con-
test, the majority determined also
that the contestant had not prop-
erly entered his objections to er-
rors as to the form of the absentee
ballots prior to the election, as
permitted by Iowa law, and that
therefore the results of the elec-
tion could not be ‘‘overturned be-
cause of some pre-election irregu-
larity.’’

§ 13.7 Where contestant had
not properly entered objec-
tions to errors in the form of
the absentee ballot prior to
the election, as permitted by
state law, the results of the
election could not be ‘‘over-
turned because of some
preelection irregularity’’ (see
§ 13.6, supra).

Failure to Specify Grounds Re-
lied Upon by Contestant

§ 13.8 The contestant must
specify particularly the
grounds upon which he re-
lies in an election contest.

In Roberts v Douglas (§ 54.4,
infra), a 1947 California contest,
contestee Helen Gahagan Douglas
moved to dismiss on the grounds
(1) that the contestant had not in-
stituted a valid contest, as the
statute then in force (2 USC
§ 201) and House precedents re-
quired him to specify the grounds
upon which he relied in the con-
test and (2) contestant had taken
no testimony within the 90 days
permitted to support his notice of
contest. By voice vote, the House
resolved that the contest be dis-
missed and the contestee take her
seat.
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13. The ‘‘standing’’ of a contestant to
bring an election contest is discussed
below, under ‘‘Parties,’’ § 19, infra. 14. 2 USC § 395.

§ 14. Contestant’s Creden-
tials and Qualifications

Just as the contestee’s creden-
tials and qualifications may be
grounds for bringing an election
contest (see § 9, supra), so may
the contestant’s credentials and
qualifications be raised as a basis
for dismissing an election contest.
�

Contestant’s Standing

§ 14.1 An elections contest may
be dismissed where it ap-
pears that the contestant
was not a candidate of a reg-
istered political party in the
state.
In McEvoy v Peterson (§ 52.2,

infra), a 1944 Georgia contest, the
House dismissed an elections con-
test where it appeared, inter alia,
that contestant had attempted to
run for the First Congressional
District of Georgia seat as an
‘‘independent Republican’’ though
there was no such political party
in Georgia.(13)

Invalid Elections

§ 14.2 Contestants selected
through an ‘‘election’’ held

without any authority of law
in the state lack standing to
bring an election contest.
In the 1965 Mississippi election

contest of Wheadon et al. v
Abernethy et al. (§ 61.2, infra), the
House dismissed election contests
brought by contestants that had
been selected at an unofficial
‘‘election’’ held by persons in Mis-
sissippi from Oct. 30 through Nov.
2, 1964.

The contestants were all citi-
zens, none of whom had been can-
didates in the official November
1964 election for Members of the
U.S. House of Representatives.
The ‘‘election’’ that had selected
the contestants, by contrast, was
held without any authority of law
in the state.

The contestants had urged the
unseating of the contestees and
vacating of the official election on
the basis of the alleged disenfran-
chisement of large numbers of
Negro voters from the electoral
process through intimidation and
violence.

§ 15. Abatement

Under the Federal Contested
Elections Act, a case abates in the
event of the death of the contest-
ant.(14) Moreover, there have been
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15. Time limitations generally, see § 27,
infra.

16. See also Browner v Cunningham
(§ 55.1, infra), a 1949 Iowa contest.

several election contests which
were dismissed or otherwise
dropped because of a failure by
the contestant to carry forward
with the case.
�

Failure to Take Testimony
Within Prescribed Time

§ 15.1 Where parties to an elec-
tion contest have not taken
testimony within the time
prescribed by law, the Clerk
informs the Speaker that the
contest has apparently
abated.
See Casey v Turpin (§ 47.3,

infra), a 1934 Pennsylvania elec-
tion contest in which the contest-
ant neither produced testimony
nor appeared to show cause why
the contest should not be dis-
missed, the House agreed to a res-
olution by voice vote and without
debate that the contestant was
not, and the contestee was, enti-
tled to a seat.(15)

§ 15.2 Where parties to an elec-
tion contest have not trans-
mitted testimony to the
Clerk within the time pre-
scribed by law, the Clerk in-
forms the Speaker that the
contest has apparently
abated.

In LaGuardia v Lanzetta, a
1934 New York contest (§ 47.10,
infra), the Clerk advised the
Speaker by letter that a copy of a
notice of contest and reply thereto
had been filed, but that, since no
testimony had been transmitted
within the time prescribed by law,
the contest had apparently
abated.(16)

§ 15.3 Where the parties to an
election contest fail to for-
ward testimony within the
time required by law, and
the Clerk informs the Speak-
er that the contest has ap-
parently abated, the contest
may be referred to com-
mittee.
In Shanahan v Beck (§ 47.15,

infra), a 1934 Pennsylvania con-
test, the Speaker laid before the
House a letter from the Clerk
transmitting a copy of the notice
of contest and reply thereto, with
the statement that no testimony
had been received within the time
prescribed by law and that the
contest appeared to have abated.
The contest was referred to a com-
mittee, which confirmed that
there was no evidence before the
committee of the matters charged
in the notice.
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17. See also § 27, infra, for a discussion
of time considerations in the taking
of testimony.

§ 16. Limitations and
Laches

Where the contestant delays in
collecting and forwarding evi-
dence, laches may provide a basis
for dismissal of the contest.
�

Laches

§ 16.1 An elections committee
may dismiss a contest for
laches on the part of contest-
ant on the ground that he
failed, within the time re-
quired by law, to take evi-
dence, to file a brief, or to
appear in person before the
committee.
In Neal v Kefauver (§ 50.1,

infra), a Tennessee contest, con-
testant on Oct. 19, 1939, served
notice on the returned Member
(Mr. Estes Kefauver) of his pur-
pose to contest the election. On
Feb. 23, 1940, contestee submitted
a communication requesting a dis-
missal of the contest and setting
forth reasons therefor. On June
18, 1940, the Committee on Elec-
tions submitted a report stating
that the committee had dismissed
the contest on the grounds that

contestant had failed to take evi-
dence as required by law, that
there was no evidence before the
committee of the matters charged
in the notice of contest, and no
briefs filed as provided by law,
and that contestant had failed to
respond to a notification to appear
in person before the committee.

Inexcusable Delay in Filing
Briefs and Taking Testimony

§ 16.2 An elections committee
will recommend dismissal of
a contest where testimony
and briefs have not been
filed within the time pre-
scribed by law and where
circumstances do not excuse
such failure.
In Shanahan v Beck, a 1934

Pennsylvania contest (§ 47.15,
infra), the committee found that
laches was not excusable under
the circumstances, and permitted
contestant to withdraw unprinted
evidence which he had submitted
while testifying before the com-
mittee.(17)
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18. See §§ 17.1, et seq., infra. 19. See Ch. 7, supra, and Ch. 12, infra.

E. PRACTICE AND PROCEDURE

§ 17. Alternatives to Statu-
tory Election Contests

In addition to the statutory
election contest procedures dis-
cussed in this chapter, election
committees have often dealt with
election disputes arising under
other procedures, and involving
the right of a Member-elect to his
seat in the House.(18)

The right to a seat in the House
based upon a challenge of an elec-
tion may be determined pursuant
to: (1) an election contest initiated
by a defeated candidate and insti-
tuted in accordance with law; (2) a
protest filed by an elector of the
district concerned; (3) a protest
filed by any other person; and (4)
a motion of a Member of the
House.

Of the four procedures described
above, only the first, strictly
speaking, is an election contest as
that term is used in this chapter.
The last three, while often consid-
ered by an election committee
after referral by the Speaker or
the House, are treated generally
as determinations of the elections
and return of Members, and
should be distinguished from pro-
ceedings in the nature of a propo-
sition to exclude, where the right

to a seat based upon the Member-
elect’s qualifications under the
Constitution are called into ques-
tion, or to expel, where a Mem-
ber’s behavior or qualifications are
at issue. Such proceedings are
treated elsewhere in this work.(19)

�

Alternatives to Filing Election
Contests

§ 17.1 Where the losing can-
didate did not file a contest
under the statute governing
contested elections, but an
investigation of the right of a
Member-elect to hold the
seat was held as a result of
charges made by a single
voter from the district, the
committee report expressed
its strong preference for de-
termining contested elec-
tions by proceeding under
the statute.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the House authorized the election
committee investigation as a re-
sult of charges made by a single
voter from the district, many of
the charges made on the basis of
hearsay. The losing candidate of-
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fered to assist in the investiga-
tion, although he did not file an
election contest under the statute,
2 USC §§ 201 et seq. In the com-
mittee report, a strong preference
was expressed for determining
disputed elections by following the
procedures under the contested
elections statute. The House ulti-
mately agreed to a resolution
seating the Member-elect, who
won the election on the basis of
write-in votes.

§ 17.2 The House may direct
the Committee on House Ad-
ministration to make an ‘‘in-
vestigation of the question of
the right’’ of two candidates
to a disputed seat in the
House, where neither can-
didate initiates a contest
under the statute.
In the 1961 Indiana investiga-

tion of the right of J. Edward
Roush or George O. Chambers to
a seat in the House (§ 59.1, infra),
the investigation was conducted
by the Subcommittee on Elections,
which determined that Mr. Roush
was entitled to the seat. The com-
mittee report, with which the
House expressed its agreement by
adopting a resolution, rec-
ommended that the candidates be
reimbursed for their expenses in
accordance with the provisions of
law governing election contests,

although neither candidate sought
to invoke that statute.

§ 17.3 An investigation of the
qualification of a Member-
elect to be sworn and of his
right to a seat was instituted
by the filing of a memorial
by an individual challenging
his citizenship qualifications.
In the 1933 investigation of the

citizenship qualifications of a
Member-elect from Pennsylvania,
In re Ellenbogen (§ 47.5, infra),
the investigation was initiated,
following the election, by a memo-
rial and accompanying papers
filed by Harry Estep (a former
Member) with the Clerk, who
transmitted it in a letter to the
Speaker, who in turn laid it before
the House and referred it to the
Committee on Elections.

§ 17.4 An investigation of the
right of a Member-elect to a
seat in the House has been
initiated by a letter from a
voter in the district.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the House authorized the Com-
mittee on House Administration
to conduct an investigation of the
election on the basis of a letter
from a voter in the district, after
the Member-elect won as a write-



1025

ELECTION CONTESTS Ch. 9 § 18

20. 2 USC § 382(a).

1. The ‘‘rules of the elections commit-
tees for hearing a contested election
case’’ [6 Cannon’s Precedents § 110]
are no longer applicable.

in candidate. The defeated can-
didate did not file a contest, but
offered to help the investigation.
The committee report strongly
recommended that in such cases
proceedings be under the provi-
sions of the contested elections
statute.

Petition

§ 17.5 Contestant, not a can-
didate in the general election
and therefore incompetent to
institute a statutory contest,
initiated an elections com-
mittee investigation by peti-
tion.
In Lowe v Thompson (§ 62.1,

infra), a losing primary candidate
was held to be without standing
to institute a statutory contest
against a candidate elected in the
general election. A committee on
elections, however, considered and
then denied the petition brought
by such primary candidate.

§ 18. Commencing the
Contest

Under the Federal Contested
Elections Act, the contest is initi-
ated by a notice of contest which
is filed with the Clerk and served
on the contestee.(20) This was also

the practice under the Contested
Elections Act, 2 USC §§ 201 et
seq.(1)

�

Compliance With Statutory
Requisites

§ 18.1 Where the defeated can-
didate complains about his
opponent’s conduct in an
election in a letter to the
Clerk, but takes no other ac-
tion or otherwise complies
with the laws regulating con-
tested election cases, the
Committee on House Admin-
istration may decline to take
action in the contest.
In the 1959 Illinois election con-

test of Myers v Springer (§ 58.3,
infra), the defeated candidate sent
a letter to the Clerk complaining
that the contestee had violated
the Corrupt Practices Act by ap-
pointing the editor of a local
paper, which paper had denied
coverage to the contestant, to a
position as acting postmaster. The
letter was transmitted by the
Clerk to the Speaker, who laid it
before the House and referred it
to the Committee on House Ad-
ministration, and ordered the con-
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testant’s letter printed as a House
document. There was no record,
however, showing that the con-
testant complied with the require-
ments for bringing an election
contest, and the committee took
no action on the contest.

§ 18.2 Where an election con-
test has been initiated but
not brought officially to the
House, the House will not in-
tervene simply for the pur-
pose of procuring evidence
for the use of the parties to
the contest.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest,
the parties filed a joint application
for a recount although no election
contest had been formally pre-
sented to the House at that time;
the House refused to grant such
application, the committee having
recommended that the House not
intervene ‘‘simply for the purpose
of procuring evidence for the use
of the parties to the contest.’’

§ 18.3 On matters of proce-
dure, an election contest is
governed by the applicable
federal statutes dealing with
contested elections, and not
the Federal Rules of Civil
Procedure.
In the 1957 Iowa contested elec-

tion case of Carter v LeCompte

(§ 57.1, infra), the election com-
mittee determined that the con-
testant’s motion to ‘‘amend the
pleadings to make them conform
to the proof’’ was premature, as
the testimony had not yet been
printed and referred to the com-
mittee. The committee reasoned
that it was governed by the rel-
evant federal statute, then 2 USC
§§ 201 et seq., and not by Rule 15
of the Federal Rules of Civil Pro-
cedure, under which such motions
and answers thereto are generally
granted.

Limit on Number of Contests
Initiated by an Individual

§ 18.4 There appears to be no
limit on the number of con-
tests that may be initiated by
the same individual. How-
ever, the House tends to look
with increasing disfavor and
skepticism upon contests
that are filed year after year
by the same individual upon
the same grounds, particu-
larly where he fails to
produce evidence of his
claims.
See Prioleau v Legare (6 Can-

non’s Precedents § 130) wherein a
person had unsuccessfully insti-
tuted five consecutive election con-
tests, and in which the House ex-
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2. See also Lowe v Davis (§ 54.1, infra),
Lowe v Davis (§ 56.3, infra), and
Lowe v Thompson (§§ 62.1, 63.1,
infra), contests brought by the same
individual.

3. 2 USC § 382 (a).
4. 2 USC § 381 (b).
5. See former 2 USC § 201.
6. See § 19.1, infra. 7. 2 USC § 25 (note); 2 USC § 381(a).

pressed the hope that the fifth
would be the last.(2)

§ 19. Parties

The Federal Contested Elections
Act uses the term ‘‘candidate’’
with reference to those persons
who may initiate a suit under the
statute.(3) This term is defined as
referring to an individual (1)
whose name is printed on the offi-
cial ballot for election to the
House, or (2) who seeks election to
the House by write-in votes, pro-
vided he is qualified and eligible
to receive such votes, and pro-
vided write-in voting for such of-
fice is permitted.(4)

Under the prior contested elec-
tions statute,(5) the phrase ‘‘any
person’’ was used with reference
to those authorized to file notice of
intention to contest an election.

However, even under this legis-
lation, a person who had not been
a candidate in the general election
was deemed incompetent to insti-
tute a contest in the House,
though he had been a candidate
in the primary election.(6)

An election involving the Dele-
gate to the House of Representa-
tives from the District of Colum-
bia is governed by the Federal
Contested Elections Act, as is one
involving the Resident Commis-
sioner to the Congress [from Puer-
to Rico].(7)

�

Contestants as Candidates in
General Election

§ 19.1 Where the contestant
was not a candidate in the
general election, but merely
in the party primary, the
election committee will rec-
ommend dismissal of the con-
test on the basis of the con-
testant’s lack of standing.
In the 1969 Georgia election

contest of Lowe v Thompson
(§ 63.1, infra), the election com-
mittee considered the notice of
contest, brief of the contestant,
oral argument, and precedents of
the House, and recommended dis-
missal of the fourth contested
election case brought by the con-
testant in 20 years, for lack of
standing. The contestant, who did
not allege any fraud or wrong-
doing on the part of the contestee,
was not a candidate in the general
election, having lost his own par-
ty’s primary.
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Similarly, in the 1967 contest
between the same parties (§ 62.1,
infra), the committee on elections
had declared that there was no
precedent for depriving a member
of his seat solely on the basis of
the irregularity of the nomination
of his opponent in the general
election, and concluded that Mr.
Lowe, not being a candidate in the
general election, had no standing
to bring a contest under the con-
tested election law.

§ 19.2 The House has adopted a
resolution providing that one
who was not a candidate in
an election for a seat in the
House was not competent to
contest the election.
In the 1965 New York contested

election case of Frankenberry v
Ottinger (§ 61.1, infra), by a vote
of 245 yeas to 102 nays, the
House agreed to a resolution that
dismissed the contest and held the
contestant, who had not been a
candidate in the election, not to be
competent to bring a contested
election contest under 2 USC
§§ 201 et seq. During debate, pro-
ponents of the resolution cited the
1941 Ohio contested election of
Miller v Kirwan (§ 51, infra), and
In re Voorhis, 291 F 673 (S.D.
N.Y. 1923) in support of their po-
sition. In the former, the House
had similarly found a no can-

didate not to be competent to
bring an election contest; and in
the latter, the court had held that
questions as to the application of
the contested election statute are
justiciable by the House and the
House alone.

§ 19.3 Contestants who have
not been candidates at the
election have no standing to
invoke the contested election
statute.
In the 1965 Mississippi election

contest of Wheadon et al. v
Abernethy et al. [The Five Mis-
sissippi Cases] (§ 61.2, infra), the
election committee report rec-
ommended dismissal of five elec-
tion contests in which the contest-
ants had not been candidates in
the general election of November
1964 for Members of the U.S.
House of Representatives.

The contestants alleged that
large numbers of Negroes had
been excluded from the electoral
process through intimidation and
violence, with the result that the
free will of the voters had not
been expressed. The desired relief
was to have the House unseat the
contestees and vacate the elec-
tions.

The contestants had been se-
lected at an unofficial ‘‘election,’’
which was held without any au-
thority of law in the state.
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The House followed its prece-
dents in dismissing the contests
because the contestants lacked
standing under 2 USC § § 201 et
seq.

§ 19.4 A person who was a can-
didate in the primary elec-
tion, but not in the general
election won by contestee, is
not competent to institute a
contest in the House.
In Miller v Kirwan (§ 51.1,

infra), a 1941 Ohio contest, the
House dismissed a contest initi-
ated by a person who had been a
candidate for the Democratic nom-
ination from the 19th Congres-
sional District of Ohio in the pri-
mary election, but not in the en-
suing general election, on the
ground that the contestant was
incompetent to initiate the con-
test.

§ 19.5 A contestant who had
been a candidate in the pri-
mary election but who had
not been a candidate in the
general election instituted a
contest under the statute
governing contested election
cases.

In the 1951 Georgia contested
election case of Lowe v Davis
(§ 56.3, infra), the contestant, who
had been a candidate in the party
primary, but not in the general
election, challenged the contestee,
who had prevailed in both the pri-
mary and the general election.
The Committee on House Admin-
istration ultimately recommended
dismissal of the contest for failure
to take testimony within the time
prescribed and the House agreed
to a resolution dismissing the con-
test.

§ 19.6 To entitle a person to
bring a contest under the
statute, he must have been a
candidate for the seat in the
House during the general
election in question.

See In re Plunkett (§ 53.2,
infra), wherein the Chairman of
the Committee on the Judiciary
advised the Members of the House
to ignore proceedings contesting
the 1944 elections of 79 Members
of the House from states having
poll taxes.
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8. 2 USC § 382(a).

F. NOTICE OF CONTEST

§ 20. Generally; Time

Under the Federal Contested
Elections Act, a defeated can-
didate has 30 days in which to ini-
tiate a contest; that is, the notice
of contest must be filed within 30
days after the result of the elec-
tion has been declared by the
properly authorized officer or
Board of Canvassers.(8)

�

Necessity of Filing Notice of
Contest

§ 20.1 An election dispute that
is not instituted by notice of
contest as required by law is
subject to dismissal.
In the 1934 disposition of the

Michigan contested election of
Bowles v Dingell (§ 47.1, infra),
the summary report of the Com-
mittee on Elections related that
‘‘there was no notice of contest
ever filed in said matter, as pro-
vided by law.’’ The contest was
dismissed. The report accom-
panied a resolution, which was
adopted by the House by voice
vote and without debate, pro-
viding that the contestant was not
entitled to a seat and that the
contestee was entitled to a seat in
the House.

Notice of Contest Filed Late

§ 20.2 The House may, by reso-
lution, permit a contestant to
initiate a contest within a
certain period of time not-
withstanding the expiration
of the time permitted by law
for the filing of such a con-
test.
In Brewster v Utterback (§ 47.2,

infra), a 1933 Maine contest, the
House, by resolution, authorized
the Speaker to administer the
oath of office to the Member-elect
from Maine, and permitted con-
testant Brewster to contest the
seat under the contested elections
law notwithstanding the expira-
tion of the time fixed for bringing
such contests, provided such con-
test would be filed within 60 days.

§ 20.3 An elections committee
may consider testimony
taken pursuant to an amend-
ed notice of contest, though
such notice was not filed
until after the time per-
mitted by law.
In Lovette v Reece (§ 47.11,

infra), a 1934 Tennessee contest,
contestant filed timely notice of
contest on Dec. 17, 1932, to which
contestee filed timely answer and
motion to dismiss on Jan. 15,
1933. Then, in April of 1933, con-
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testant filed an amended and sup-
plemental notice of contest. Al-
though the notice was not filed
until after the time prescribed by
law for the filing of notice of con-
test, the committee granted con-
testant’s request that testimony of
certain witnesses, taken pursuant
to such notice, be printed. The
committee found that such evi-
dence failed to support the
charges.

§ 20.4 A motion to dismiss an
election contest may be
brought on the grounds that
contestant failed to file no-
tice of contest within the 30-
day period required by law.
In McClandless v King (§ 48.2,

infra), a 1936 Hawaii contest,
contestee moved to dismiss the
contest as not having been timely
commenced, in that notice of con-
test was not filed within 30 days
after the result of the election had
been determined by the official
authorized to do so. The Governor
of the Territory of Hawaii issued a
certificate of election on Nov. 10,
1934. Subsequently, on Nov. 27,
1934, the secretary of the territory
canvassed the vote and issued cer-
tification thereof. Contestant’s no-
tice of contest was filed on Dec.
15, 1934. The general election
laws of the Territory of Hawaii in
effect at the time of the election

provided that the secretary was to
declare and certify all election re-
sults. Accordingly, the committee
reported that the certificate issued
by the Governor was without legal
effect, and the proper certification
was that issued by the secretary,
and that the contestant had there-
fore filed his notice of contest
within the 30-day period.
Contestee’s motion to dismiss was
denied.

Commencement of Statutory
30-day Period

§ 20.5 The statutory require-
ment that the contestant file
notice of contest within 30
days after the result of such
election shall have been de-
termined has been construed
to run from the actual
issuance of a certificate of
election to the contestee, and
not from the date of an offi-
cial canvass of votes under
state law.
In the Maine election contest of

Oliver v Hale (§ 57.3, infra), aris-
ing from the Sept. 10, 1956, elec-
tion, the contestee claimed in his
answer that the contestant’s no-
tice of contest, which notice had
been filed on Jan. 2, 1957, was
not timely as it was not ‘‘within
30 days after the result of such
election shall have been deter-
mined . . .’’ as required by 2 USC



1032

DESCHLER’S PRECEDENTSCh. 9 § 20

9. Under the Contested Elections Act of
1969, this section is now 2 USC
§ 382(a).

10. 2 USC § 382(c), (1)–(5).
11. 2 USC § 382(c), (5), (6). 12. This is now 2 USC § 382(a).

§ 201.(9) In deciding against the
contestee’s claim that the deter-
mination date should have been
considered as Sept. 26, 1956, the
date of the official canvass, the
committee ruled that there was no
determination under the federal
statute until the actual issuance
of the certificate to the contestee
on Dec. 5, 1956.

§ 21. Service of Notice

Under the Federal Contested
Elections Act, the notice of contest
must be served on contestee in the
manner specified. The notice may
be served on contestee by delivery
of a copy to him personally or to
his authorized agent, by leaving a
copy at his home or place of busi-
ness, or by mailing a copy to him
by registered or certified mail.(10)

Service by mail is complete on
mailing, and the return receipt
from the post office is proof there-
of. Proof of service must be made
to the Clerk promptly and within
the time allowed for contestee’s
answer, but the failure to do so
does not affect the validity of the
service.(11)

Substituted Service

§ 21.1 Subsequent valid service
of notice of contest renders
moot any question of the effi-
cacy of prior attempted ‘‘sub-
stituted service.’’

In the 1957 Iowa election con-
test of Carter v LeCompte (§ 57.1,
infra), the official result of the
election was not determined until
Dec. 10, 1956, but the contestant
had earlier served the contestee
by ‘‘substituted service.’’ The elec-
tion committee majority decided
that the contestant’s subsequent
personal service on the contestee
on Dec. 17, rendered ‘‘moot any
question as to the sufficiency of
the service contemplated by 2
USC § 201.’’ (12)

In the 1957 Iowa election con-
test of Dolliver v Coad (§ 57.2,
infra), the issue arose as to
whether ‘‘substituted service,’’ as
provided under Rules 4(d)(1) and
56(a) of the Federal Rules of Civil
Procedure, complied with the re-
quirements of proper service
under 2 USC § 201, but the elec-
tion committee did not decide the
issue. Under the present 2 USC
382(c), however, ‘‘substituted serv-
ice’’ is permissible.
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13. 2 USC § 382(b).
14. 2 USC § 382(b).

§ 22. Form and Contents of
Notice

Under the Federal Contested
Elections Act, the notice of contest
must state with particularity the
grounds on which the contestant
relies. The notice must also state
that an answer to it must be
served on contestant within 30
days after service of the notice.(13)

The Act further requires that the
notice of contest be signed and
verified.(14)

The notice of contest should also
claim right to the contestee’s seat,
as the contestee may, at his op-
tion, assert the failure to claim
right to the seat as a defense
under the provisions of 2 USC
§ 383(b)(4). Similarly, while the
act does not specify what con-
stitutes grounds that the contest-
ant may assert to contest the elec-
tion, the contestee may, at his op-
tion, raise as a defense the failure
of the notice of contest to state
grounds ‘‘sufficient to change re-
sult of election’’ under 2 USC
§ 383(b)(3). Therefore, the notice of
contest should state with particu-
larity the grounds upon which the
contestant contests the election
and such grounds should be suffi-
cient to change the result of the
election.

Failure to State Grounds With
Particularity

§ 22.1 A contestee may request
dismissal where the allega-
tions in the notice are ‘‘vague
and uncertain and lacking in
the necessary particulars.’’
In Gormley v Goss (§ 47.9,

infra), a 1934 Connecticut contest,
contestant alleged that through
‘‘fraud, irregularities, corruption,
and deceit’’ on the part of
contestee’s agents at a voting
booth he was deprived of ‘‘many
votes far in excess’’ of the number
of votes necessary to overcome his
opponent’s majority. Contestee
sought dismissal on the ground
that such allegations were ‘‘vague
and uncertain and lacking in the
necessary particulars.’’ The com-
mittee heard argument as to the
sufficiency of notice, and while de-
ciding the contest on other
grounds, agreed that contestant’s
motion did not meet the statutory
requirements.

§ 22.2 A contestee may move to
dismiss on the ground that
the contestant has failed to
state with particularity the
grounds on which he relies
in his notice of contest.
In Chandler v Burnham (§ 47.4,

infra), a 1934 California contest,
contestant served notice alleging
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15. See also Michael v Smith, § 54.3,
infra.

that ‘‘he had received a majority
of all the lawful votes cast’’; that
election officials had rejected as
void certain ballots that had been
cast for him; that there were devi-
ations in the number of ballots de-
livered to and the number ac-
counted for in certain precincts;
that many ballots were unac-
countably missing from the ballot
boxes; and ‘‘that by reason of
frauds, irregularities, and sub-
stantial errors, many votes count-
ed for the contestee should have
been counted for the contestant.’’
The committee, while not dis-
missing the contest for failure of
contestant to state his case with
particularity, declared that con-
testant’s notice of contest had
been insufficient in this respect
and would under other cir-
cumstances afford grounds for
sustaining contestee’s motion to
dismiss.

§ 22.3 Where contestant’s no-
tice does not specify with
particularity the grounds
upon which he relies in the
contest, and no testimony is
taken within the prescribed
time, the House may sustain
the contestee’s dismissal mo-
tion based on those grounds.
In Roberts v Douglas (§ 54.4,

infra), a 1947 California contest,
contestant’s notice recited only:

Contest of your right to hold said
seat is entered upon the grounds of
failure to meet residence requirements
under both the Constitution of the
United States and the State of Cali-
fornia.

Additional grounds for contest of
your right to hold said congressional
seat is to be found in many fraudulent
practices alleged in the election of No-
vember 5, 1946, which justify congres-
sional investigation.

There was no testimony taken
within the prescribed period. The
Speaker referred the Clerk’s let-
ter, together with a letter from
the contestee’s attorney and
contestee’s motion to dismiss to
the Committee on House Adminis-
tration, and ordered all the papers
printed as a House document. The
committee, through a resolution
offered by Mr. Ralph A. Gamble,
of New York, then recommended
dismissal of the contest, with
which resolution the House
agreed.(15)

Necessity of Signature

§ 22.4 A notice of contest is not
sufficient if it does not bear
the original signature of the
contestant.
In the 1957 Iowa election case

of Dolliver v Coad (§ 57.2, infra),
the House agreed to a resolution
without debate providing that it
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16. The requirement as to contestant’s
signature is presently embodied in 2
USC § 382(b).

17. 2 USC § 383.
Notice of contest, see §§ 20, et seq.,

supra.

18. 2 USC § 383(b).
19. 2 USC § 383(c).
20. 2 USC § 383(d).
1. 2 USC § 384.
2. 2 USC § 384(c).

would not recognize an unsigned
paper as valid notice of contest
and that the contestant’s unsigned

notice of contest was not in the
form required by the applicable
statute (2 USC § 201).(16)

G. PLEADING

§ 23. Generally

The pleadings in an election
contest include the response of
contestee to contestant’s notice.
This response must be made with-
in 30 days after the service of the
notice.(17)

Certain defenses, at the option
of contestee, may be raised by mo-
tion prior to answer. They are: (1)
insufficiency of service of notice of
contest, (2) lack of standing of
contestant, (3) failure of the notice
to state grounds sufficient to
change the result of the election,
and (4) failure of contestant to
claim a right to contestee’s
seat.(18)

A motion for more definite
statement is permitted under the
Federal Contested Elections
Act.(19)

If a motion to dismiss is entered
and denied, or if its disposition is
postponed until a hearing on the

merits, the answer is to be served
within 10 days after notice of such
action. If a motion for more defi-
nite statement is granted, the an-
swer is to be served within 10
days after service of the more defi-
nite statement.(20)

Except for the notice of contest,
every paper required to be served
is to be served on the attorney
representing the party, or, if he is
not so represented, on the party
himself, in the manner specified
by the controlling statute.(1)

Proof of service, while not af-
fecting the validity of such serv-
ice, is a necessary procedural step
under the Federal Contested Elec-
tions Act. Papers filed subsequent
to the notice of contest are to be
accompanied by proof of service by
affidavit showing the time and
manner thereof.(2)

A motion to suppress a deposi-
tion may be sought on the ground
that the reasons given for a re-
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3. 2 USC § 386(h).
4. 2 USC § 388(e).
5. 2 USC § 393.

fusal to sign it require rejection of
it in whole or in part.(3)

A motion to quash or modify a
subpena compelling the produc-
tion of documents, or to deny it
conditionally, is permitted under
the Federal Contested Elections
Act. It provides that the Com-
mittee on House Administration,
on motion timely made, may (1)
quash or modify the subpena if it
is unreasonable or oppressive, or
(2) deny it conditionally on the ad-
vancement by the subpena pro-
ponent of the reasonable cost of
producing the material sought.(4)

The manner in which the plead-
ings and other papers in a case
are to be filed with the Clerk is
prescribed by the Federal Con-
tested Elections Act.(5)

�

Motion for Directed Verdict

§ 23.1 Where testimony had not
been collected by the Clerk,
printed, and laid before the
House, and the contested
election had not yet been re-
ferred to the Committee on
House Administration, con-
testant’s motion for a ‘‘di-
rected verdict’’ was pre-
mature.

In the 1957 Iowa contested elec-
tion of Carter v LeCompte (§ 57.1,
infra), the Clerk’s letter transmit-
ting the testimony and required
papers was not referred by the
Speaker to the Committee on
Elections and laid before the
House until Aug. 26, 1957, four
days before adjournment of the
first session of the 85th Congress.
On that date the contest was for-
mally presented to the House.
Earlier, however, the contestant
had filed a motion for a ‘‘directed
verdict’’ with the Committee on
House Administration, which
ruled that it was premature, as a
contrary ruling would have been
in violation of the rules of the
House [then clause 9(k) of Rule
XI] requiring contested elections
to be referred to the Committee
on House Administration, and
also in violation of the old federal
statute [then 2 USC § 201 et seq.]
requiring that testimony be col-
lected by the Clerk, printed and
laid before the House for ref-
erence.

Motion for Default Judgment

§ 23.2 The House has refused
to take action on a contest-
ant’s motion to enter a de-
fault against the contestee
for his failure to answer the
notice of contest within the
time prescribed by law.
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6. 2 USC § 383.
7. 2 USC § 383.
8. 2 USC § 385.

In Woodward v O’Brien (§ 54.6,
infra), a 1947 Illinois contest, con-
testant submitted a letter stating
that contestee had not answered
the notice of contest within the re-
quired period, and that a default
should be entered against
contestee by the House. This let-
ter was referred to the appro-
priate committee, but the com-
mittee took no action on it and in-
deed recommended that the notice
be dismissed for failure to take
testimony within the required pe-
riod.

§ 24. Answer

The Federal Contested Elections
Act provides that when a notice of
contest is served in the manner
prescribed, contestee must re-
spond with a written answer, and
that such answer must be served
on contestant within 30 days. The
answer must admit or deny the
averments relied on by contestant.
If contestee is without knowledge
or information sufficient to form a
belief as to the truth of an aver-
ment, he must so state, such
statement having the effect of a
denial. This answer must set forth
affirmatively any other defenses,
in law or fact, relied on by
contestee.(6)

Contestee must sign and verify
his answer by oath or affirma-
tion.(7) Under the controlling stat-
ute, the failure of contestee to an-
swer the notice of contest is not to
be deemed an admission of the
truth of the averments in the no-
tice.(8)

�

Failure to Make Timely Answer

§ 24.1 Contestee’s failure to file
an answer within the req-
uisite 30 days did not pre-
vent him from ultimately
prevailing and having the
contest dismissed.
In Mankin v Davis (§ 54.2,

infra), a 1947 Georgia contest, a
contestant who had not been a
candidate in the general election,
but only during the primary, time-
ly filed an election contest notice
and brief. The contest was dis-
missed, the contestee’s reply hav-
ing been given due consideration
even though not filed within the
requisite time period.

Answer Filed for Information
Only

§ 24.2 Contestee’s answer, filed
with the Clerk for informa-
tion only, can be included in
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9. 2 USC § 383(b)(3).
10. See Tunno v Veysey, discussed in

§§ 35.7, 64.1, infra.

the Clerk’s communication to
the Speaker relating that no
testimony has been filed in
the contest.

In Browner v Cunningham, a
1949 Iowa contested election case
(§ 55.1, infra), the contestee’s an-
swer was transmitted by the
Clerk to the Speaker along with
the Clerk’s letter relating that no
testimony had been received and
stating the opinion of the Clerk
that the contest had abated.

§ 25. Motion to Dismiss

Today, a failure of the contest-
ant to allege grounds for an elec-
tion contest is raised by motion to
dismiss.(9) Under the new statute,
the burden of proof is upon con-
testant in the first instance to
present sufficient evidence, even
prior to the formal submission of
testimony under the statute, to
overcome the motion to dis-
miss,(10) since exhaustive hearings
and investigations should be
avoided where contestant cannot
make a prima facie case.

Failure to Properly Forward
Evidence

§ 25.1 A motion to dismiss will
lie where the contestant has
not adduced evidence or for-
warded testimony to the
Clerk’s office in the manner
prescribed by law.
In the 1945 Michigan election

contest of Hicks v Dondero (§ 53.1,
infra), the Clerk transmitted a let-
ter to the Speaker relating that
his office had received packets of
material which had not been ad-
dressed to the Clerk or adduced in
the ‘‘manner contemplated by the
provisions of the statutes.’’ The
election committee’s report stated
that the contestant had not taken
any testimony in support of his
notice of contest within the time
prescribed by law. Contestee hav-
ing entered a motion to dismiss,
the House adopted a resolution
dismissing the contest and declar-
ing the contestee to be entitled to
his seat.

Failure to Produce Evidence

§ 25.2 An elections committee
may dismiss an election con-
test for failure of the contest-
ant to transmit evidence
taken by him in the matter
to the Clerk, as required by
law.
In Shanahan v Beck (§ 47.15,

infra), a 1934 Pennsylvania con-
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test, the committee dismissed the
contest for failure to transmit evi-
dence to the Clerk, noting that
there was no evidence before the
committee of the matters charged
in the notice of contest, and no
briefs filed, as provided by law.

§ 25.3 Where the Clerk of the
House receives contestee’s
motion to dismiss a contest,
no evidence having been sub-
mitted by either party within
the time permitted by law,
the Clerk communicates that
fact to the Speaker together
with the motion to dismiss.
This motion may be ordered
printed by the Speaker and
referred to the Committee on
Elections.
In the 1940 Tennessee election

contest of Neal v Kefauver (§ 50.1,
infra), the Speaker laid before the
House on Mar. 1, 1940, a commu-
nication from the Clerk relating
that no testimony on behalf of ei-
ther party had been submitted
within the time permitted by law.
Accompanying the Clerk’s letter
was a motion by the contestee to
dismiss the contest. The Clerk’s
communication and motion by the
contestee were referred by the
Speaker to an elections committee
and ordered printed. The House
later agreed to a resolution dis-
missing the contest and declaring

the contestee to be entitled to the
seat.

§ 25.4 A contestee may move to
dismiss a contest for failure
of the contestant to take tes-
timony after the expiration
of the contestant’s time for
taking testimony, and may
renew the motion after the
expiration of all time per-
mitted by law.
In the 1951 Missouri contested

election case of Karst v Curtis
(§ 56.2, infra), the contestee moved
to dismiss for failure of the con-
testant to take testimony within
40 days after service of the
contestee’s answer; and he re-
newed that motion after expira-
tion of the 90-day statutory pe-
riod. This, along with the contest-
ant’s letter informing the com-
mittee of his desire to discontinue
further action after a recount
failed to disclose any alleged dis-
crepancies in the voting was cited
in the committee report recom-
mending the adoption of a resolu-
tion, which the House agreed to,
that the contest be dismissed.

§ 25.5 Where the contestant
fails to take testimony within
the statutory time limits for
taking such testimony in a
contested election, an elec-
tions committee may dismiss
the contest upon motion by
the contestee.
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In the 1963 Minnesota con-
tested election case of Odegard v
Olson (§ 60, infra), the contestee
moved to dismiss, claiming that
the 40-day period for gathering
evidence by contestant had ex-
pired and that no evidence had
been obtained and forwarded to
the Clerk as provided under 2
USC: §§ 203, 223, and that there-
fore no contest existed. The elec-
tions committee found that the
contestant ‘‘had abandoned the
statutory procedure which estab-
lished a specific time within which
to develop evidence. . . .’’ By ma-
jority vote, the committee con-
cluded that the contestee’s conten-
tion should be sustained on the
grounds that the contestant
‘‘failed to comply with the statutes
in that he did not take testimony
as provided by law and that the
time limit for taking such testi-
mony has now expired.’’

Motion to Dismiss as Pre-
mature

§ 25.6 Contestee’s motion to
dismiss will be denied as pre-
mature although made at a
time when there is no evi-
dence actually before the
election committee, where it
appears that testimony ad-
duced under the election
contest statute has not yet
been printed or transmitted

by the Clerk to the com-
mittee.
In the 1959 Kansas contested

election case of Mahoney v Smith
(§ 58.2, infra), the Committee on
House Administration concurred
in the election subcommittee’s de-
nial of contestee’s motion to dis-
miss the contest ‘‘for the reason
that it was impossible at that
early date to evaluate the merits
of the case or rule on the testi-
mony.’’ There was no evidence be-
fore the committee because the
testimony adduced under the con-
test statute had not yet been
printed or transmitted by the
Clerk to the committee.

§ 26. Motion for More Defi-
nite Statement

A motion for more definite
statement is permitted under the
Federal Contested Elections Act.
It provides that if a notice of con-
test to which an answer is re-
quired is so vague or ambiguous
that the contestee cannot reason-
ably be required to frame a re-
sponsive answer, he may move for
a more definite statement before
interposing his answer. The mo-
tion must point out the defects
complained of and the details de-
sired. If the motion, which is
heard by the Committee on House
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11. 2 USC § 383(c).
12. 2 USC § 386(a).
13. 2 USC § 368(c).
14. 2 USC § 386(d).

As for pay of witnesses subpenaed
to appear before the House or any of
its committees, see Rule XXXV,
House Rules and Manual § 931
(1973).

15. 2 USC § 387 (a), (b).

16. 2 USC § 390, authorizing a fine of

not more than $1,000 or imprison-

ment of not more than 12 months, or

both.

17. 17. 2 USC § 394(c).

Administration, is granted, and
the order of the committee is not
obeyed by contestant within the

time required, the committee may
dismiss the action or make such
other order as it deems just.(11)

H. TAKING OF TESTIMONY; DEPOSITIONS

§ 27. Generally; Time

Under the Federal Contested
Elections Act, either party may
take the testimony by deposition
of any person, including the op-
posing party, either for discovery
purposes or for use as evidence in
the case or for both purposes.(12)

Contestant may take testimony
within 30 days after service of the
answer, or, if no answer is served,
within 30 days after the time for
answer has expired. Contestee
may take testimony within 30
days after contestant’s time for
taking testimony has expired. Ten
days is permitted for the taking of
rebuttal testimony.(13)

The testimony must be taken
before an officer authorized by law
to administer oaths.(14)

A party desiring to take a depo-
sition must serve written notice

on the opposing party not later
than two days before the examina-
tion, unless the parties stipulate
in writing to the contrary.(15)

Where a witness who has been
subpenaed under the Federal Con-
tested Elections Act willfully
makes default, or refuses to an-
swer a pertinent question, he is
subject to both fine and imprison-
ment.(16)

Except for the time for serving
and filing a notice of contest, the
Committee on House Administra-
tion, for good cause shown, may at
any time in its discretion order a
period enlarged if request therefor
is made before the expiration of
the period originally prescribed or
ordered; or, on motion made after
the expiration of the specified pe-
riod, it may permit the act to be
done where the failure to act was
the result of excusable neglect.(17)
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18. See also Fuller v Davies (§ 55.2,
infra), and Thierry v Feighan (§ 55.4,
infra), contests from New York and
Ohio, respectively, which were set-
tled by the same resolution for the
same reason. 19. Now 2 USC § 386.

Dismissal for Failure to Take
Testimony Within Statutory
Period

§ 27.1 Failure to take testi-
mony within the time re-
quired by law and committee
rules governing contested
elections results in dismissal
by the House of contestant’s
notice of intention to contest
an election.
In 1949, in the Iowa contested

election of Browner v
Cunningham (§ 55.1, infra), the
House agreed without debate to
dismiss the contest after more
than 90 days had elapsed from
the filing of notice and no testi-
mony ‘‘of any character, kind, or
nature,’’ according to the com-
mittee report, had been received
by the Clerk in support of the al-
legations set forth in the notice of
intention to contest the elec-
tion.(18)

§ 27.2 If the testimony is not
taken within the time and in
the manner required by stat-
ute, a motion to dismiss will
lie.
In Hicks v Dondero (§ 53.1,

infra), a 1945 Michigan contest,

the contestant submitted copies of
transcripts of testimony taken be-
fore a local Michigan canvassing
board prior to the initiation of the
contest. This material was not re-
ceived by the Clerk within the
time prescribed by law, and had
not been properly addressed or
transmitted. Contestee’s motion to
dismiss the contest, and contest-
ant’s affidavit in opposition to
that motion, were filed. A resolu-
tion dismissing the contest was
agreed to by voice vote and with-
out debate.

§ 27.3 Contestant, a candidate
for the party nomination in
the primary but not in the
general election, failed to
take testimony within the
time prescribed by law.
In the 1951 Georgia contested

election case of Lowe v Davis
(§ 56.3, infr ), the Committee on
House Administration unani-
mously recommended the adoption
of a resolution, to which the
House subsequently agreed, that
the contest should be dismissed.
The report states that the contest-
ant did not comply with the proce-
dural statutory time requirements
for conducting a contest, specifi-
cally the taking of testimony pur-
suant to 2 USC § 203.(19)

§ 27.4 Where no testimony has
been taken within the time
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prescribed by law and
contestee alleges that the no-
tice of contest does not speci-
fy with particularity the
grounds upon which the con-
testant relies, the House has
agreed to dismissal of a con-
test without debate.
In Roberts v Douglas (§ 54.4,

infra), a 1947 California contest,
the Clerk transmitted the notice
of contest to the Speaker. (The
contest appeared to have abated
as neither party had taken testi-
mony within the time prescribed.)
The Speaker referred the letter,
the notice of contest, a motion for
dismissal from the contestee and
a letter from her attorney in sup-
port thereof, to the Committee on
House Administration. Subse-
quently the House dismissed the
contest on a voice vote and with-
out debate.

§ 27.5 A motion to dismiss is
available to contestee where
the contestant has failed to
take testimony within the
time prescribed by law, even
though contestee’s answer to
the notice was not filed with-
in the required period.
In Woodward v O’Brien (§ 54.6,

infra), a 1947 Illinois contest, the
House dismissed the contest after
contestee had moved to dismiss on
the grounds that no testimony

had been taken by contestant,
during the prescribed period,
though such motion recited that
contestee had not filed his answer
within the time required by stat-
ute.

Failure to Forward Testimony
to Clerk

§ 27.6 A failure to forward tes-
timony to the Clerk within
the 30-day period was raised
in a letter to the House as a
bar to prevent contestant
from continuing with the
contest, but this request was
not considered by the elec-
tions committee.
In Clark v Nichols (§ 52.1,

infra), a 1943 Oklahoma contest,
the contestee requested the House
to prevent contestant from pro-
ceeding with the contest because
of his failure to comply with the
30-day period, as required by law
(former 2 USC § 231); the com-
mittee did not consider the re-
quest that contestant be barred
from continuing the contest, but
nevertheless recommended that
the contest be dismissed on other
grounds.

Extensions of Time for Taking
Testimony

§ 27.7 Where testimony is
taken pursuant to a con-
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tested elections statute, and
the contestee is charged with
a wide variety of statutory
violations, an elections com-
mittee may conclude that it
cannot properly decide the
contest without the taking of
further testimony.
In Lanzetta v Marcantonio

(§ 48.1, infra), a 1936 New York
contest, contestee was charged
with violations of ‘‘nearly all of
the elections laws including in-
timidation of voters, violation of
the Corrupt Practices Act, illegal
and excessive expenditure of
money, failure to account for var-
ious contributions, and inciting
and leading riots.’’ The committee
concluded that it could not prop-
erly decide the contest without
causing further testimony to be
taken, and that further testimony
could not be taken due to the ap-
proach of adjournment sine die of
the 74th Congress.

§ 27.8 The statutory period
during which a contestant is
permitted to take testimony
is tolled during the time that
ballots sought to be subpe-
naed by his appointed offi-
cial are in the custody of a
court and unavailable.
In Kunz v Granata (§ 46.2,

infra), a 1932 Illinois contest, the
question arose as to whether the

statutory period allowed for the
taking of testimony had expired.
The contestant had applied for an
appointment of a notary public to
obtain testimony on his behalf,
and he in turn had served a sub-
pena upon the election officials re-
quiring them to produce ballots
and certain other materials per-
taining to the election. These ac-
tions proved ineffective, however,
because contestee’s counsel had
obtained a court order impound-
ing the ballots cast in the election.
Under these circumstances, the
elections committee majority con-
cluded that the ballots were ‘‘in
custodia legis’’ and that the time
during which the ballots were so
held should not be considered in
determining the statutory period
in which the contestant was al-
lowed to take testimony.

§ 27.9 An elections committee
may give consideration to
testimony laid before it by
the Clerk pursuant to the
election contest law, though
not taken within the time re-
quired by the statute, where
the committee finds justifica-
tion for the delay.
In Lanzetta v Marcantonio

(§ 48.1, infra), a 1936 New York
contest, more than 4,000 pages of
testimony and exhibits were
taken, but the testimony of con-
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testant was not taken until after
the expiration of the 90-day period
prescribed by former section 203,
title 2 of the United States Code.
The Clerk did not order printed
that portion of the testimony
taken after the expiration of the
required time, but the elections
committee, having found some
justification for the delay, consid-
ered all testimony that was made
available to it by the Clerk.

§ 27.10 An extension of time
for taking testimony, may be
in the form of a resolution
granting a total of 65 days,
with the contestant to take
testimony during the first 30
days, the contestee to take
testimony during the suc-
ceeding 30 days, and the con-
testant to take testimony in
rebuttal during the remain-
ing five days.
See the 1943 Illinois election

contest of Moreland v Schuetz
(§ 52.3, infra), where the House
agreed to a resolution extending
the time allowed for taking testi-
mony to 65 days, based on a
showing of ‘‘good cause’’ by the
contestant.

Extensions of Time for Good
Cause

§ 27.11 An extension of time
for the taking of testimony

for an election contest will
be granted only upon a show-
ing of good cause.
In Moreland v Schuetz (§ 52.3,

infra), a 1943 Illinois contest, good
cause for an extension of time was
shown where contestant alleged
certain irregularities in the count-
ing of write-in votes and ‘‘split-
ticket’’ ballots, but was unable to
establish such allegations within
the time required by law, because
the election officials involved were
unavailable.

§ 27.12 Extensions of time for
taking testimony were based
on the fact that time was
needed to prepare an appli-
cation for a recount.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest,
contestant, based on time con-
sumed by both parties in pre-
paring a joint application for re-
count, asked for 40 additional
days in which to prepare testi-
mony and for 40 days thereafter
for contestee to take testimony.
The House adopted a resolution
based on a committee’s rec-
ommendation that each party be
given a 30-day extension of time
for taking testimony, with an ad-
ditional five days for contestant to
compile rebuttal testimony.

§ 27.13 The sufficiency of rea-
sons shown for granting ad-
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ditional time to take testi-
mony may be referred to an
elections committee.
In the 1957 Iowa election con-

test of Carter v LeCompte (§ 57.1,
infra), the contestant petitioned
the House for an additional 20
days to take testimony. The re-
quest was ultimately referred to
the Subcommittee on Elections
which considered the House prece-
dents on the requested extension
before unanimously determining
that the contestant had shown in-
sufficient reasons for the exten-
sion. The Committee on House
Administration unanimously
adopted the subcommittee opin-
ion. No formal report on the issue
was made to the House.

Subsequent Authorization for
Informal Extension

§ 27.14 The Committee on
House Administration has in-
formally granted extensions
of time to parties in a contest
for taking testimony without
the House having adopted a
resolution to that effect, and
has subsequently authorized
such extensions in its final
report.
In Wilson v Granger (§ 54.5,

infra), a 1948 Utah contest, the
delay of over a year by the parties
in filing the required papers with

the Clerk as provided by statute
is explained merely by the state-
ment in the report that ‘‘the ex-
tensions of time heretofore grant-
ed in this contest by the Com-
mittee on House Administration
are hereby authorized and ap-
proved.’’

Stipulation of Parties for Ex-
tension of Time

§ 27.15 The parties to a contest
may agree to a stipulation
ret questing an extension of
time for the contestant to
compensate for an adjourn-
ment taken at the contestee’s
request.
In the New York contested elec-

tion case of Macy v Greenwood
(§ 56.4, infra), arising out of the
1950 election, the contestant, at
the contestee’s request, adjourned
the calling of two witnesses for six
days during the 40-day period al-
lotted for the taking of testimony
under 2 USC §§ 201 et seq. Both
parties had thus agreed to a com-
pensatory extension of six days,
subject to approval by the House.
The House agreed by resoltion tn
the extension.

§ 28. Examination of Par-
ties and Witnesses

The officer before whom the tes-
timony is taken puts the witness
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20. 2 USC § 386(g).
21. 2 USC § 386(b).
1. 2 USC § 386(g).
2. 2 USC § 386(h). This section of the

statute permits waiver of the signa-
ture requirement.

3. 2 USC § 391.

4. 2 USC § 391 (b), (c).
5. For the procedure under the present

statute, see 2 USC § 386(h).

under oath and records his testi-
mony stenographically.(20) The op-
posing party has the right of cross
examination; (21) if he does not
wish to participate, he may trans-
mit written interrogatories to the
officer, who then propounds them
to the witness and records the an-
swers verbatim.(1)

After the testimony has been
fully transcribed, the deposition is
to be submitted to the witness for
examination and reading, unless
waived. Changes which the wit-
ness desires to make are to be en-
tered on the deposition. The wit-
ness’ refusal to sign a deposition
may, in a proper case, be used
against him unless, on a motion to
suppress, the Committee on
House Administration rules that
the reasons given for such refusal
require rejection of the deposition
in whole or in part.(2)

Upon completion of a deposi-
tion, the officer before whom it is
taken certifies thereon that the
witness was duly sworn and that
it is a true record of the testimony
given. He then seals it, together
with any accompanying papers,
and files it with the Clerk of the
House.(3)

The officer must then promptly
notify the parties of the filing of
the deposition with the Clerk. And
he must furnish a copy of the dep-
osition to any party or the depo-
nent on payment of reasonable
charges therefore.(4)

�

Unsigned Transcript of Deposi-
tion by Witness

§ 28.1 There have been in-
stances in which attorneys
have refused to accept an un-
signed transcript of a wit-
ness’ deposition, notwith-
standing their prior agree-
ment to waive such signa-
tures.
In Lanzetta v Marcantonio

(§ 48.1, infra), a 1936 New York
election contest, the Committee on
Elections called the attention of
the House to the actions of the
contestee’s attorneys in refusing
to accept unsigned testimony as
agreed, which necessitated further
subpenas to witnesses, some of
whom refused to respond or could
not be found. Notwithstanding
these actions, the House agreed to
a resolution that contestee was
entitled to the disputed seat.(5)
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6. 2 USC § 386(b).
7. 2 USC § 386(g). 8. 2 USC 388(e).

§ 29. Scope of Examina-
tion; Objections

Witnesses may be examined re-
garding any matter, not privi-
leged, relevant to the subject mat-
ter involved in the case, whether
it relates to a claim or defense.
The examination may extend to
such subjects as the existence, de-
scription, nature, custody, and the
condition and location of books,
papers, documents, or other tan-
gible things, as well as the iden-
tity and location of persons having
knowledge of relevant facts. The
right of cross examination is to be
afforded the opposing party.(6)

Objections to the proceedings,
including objections to the quali-
fications of the officer taking the
deposition or to the manner of
taking it, or to the evidence pre-
sented, or the conduct of any
party, are to be noted by the offi-
cer. Evidence objected to is taken
subject to such objection.(7)

A subpena to compel the pro-
duction of books, papers, or other
tangible things designated therein
is permitted under the Federal
Contested Elections Act. However,
the Committee on House Adminis-
tration, on motion, may quash or
modify the subpena if it is unrea-
sonable or oppressive, or condition

denial of it on the advancement of
reasonable production costs.(8)

�

Failure to Produce Testimony

§ 29.1 A request was made by
contestant to the Clerk of the
House seeking the produc-
tion of testimony taken be-
fore a commissioner who
failed to forward it to the
Clerk.
In Casey v Turpin (§ 47.3,

infra), a 1934 Pennsylvania con-
test, the committee recommended
dismissal of the contest for lack of
evidence of the matters charged in
the notice, and for the failure of
the contestant to appear in person
and show cause why his contest
should not be dismissed. The con-
testant had argued that he could
not present evidence because an
official failed to forward testi-
mony, and that he had asked the
clerk to seek such testimony.

Ballots as ‘‘Papers’’ Required
To Be Produced

§ 29.2 The statute authorizing
an officer to require the pro-
duction of ‘‘papers’’ has been
construed to confer author-
ity to require the production
of ballots.
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9. Also reported in 6 Cannon’s Prece-
dents § 186.

10. 2 USC § 219, now 2 USC § 388. But
see the 1949 Michigan contested
election case of Stevens v Blackney
(§ 55.3 infra).

In the 1932 Illinois election con-
test of Kunz v Granata (§ 46.2,
infra),(9) ballots were determined
to be ‘‘papers’’ within the meaning
of 2 USC § 219 such that their
production could be demanded by
a party.(10)

In this instance the contestant
sought and obtained the appoint-
ment of a notary public to obtain
testimony in his behalf. This no-
tary public served a subpena
duces tecum on the election offi-
cials, who then procured the bal-
lots and other materials from a
court which had impounded them
(for recounting a municipal elec-
tion).

Upon a recount conducted by
the election officials under the su-
pervision of the contestant’s no-
tary public, and in the presence of
a notary public appointed by the
contestee, it was determined that
the contestant had received a ma-
jority of 1,288 votes in the elec-
tion.

§ 29.3 The more recent view, as
asserted by the majority of
an elections committee in
1949 and supported by the
House, is that ballots them-

selves are not considered
‘‘papers’’ within the meaning
of the contested elections
statute permitting certain of-
ficers to require the produc-
tion of papers pertaining to
an election.
In the 1949 Michigan contested

election case of Stevens v
Blackney (§ 55.3, infra), the Sub-
committee on Elections sustained
the action of an election official
who refused to comply with a sub-
pena duces tecum issued by a no-
tary public ordering him to bring
the ballots in a contested election.
Although the minority contended
that the notary public was an ‘‘of-
ficial’’ within the purview of 2
USC § 206, who could demand
production of the ballots as ‘‘pa-
pers’’ within the meaning of 2
USC § 219, and cited the con-
tested election case of Kunz v
Granata (§ 46, infra), in support
thereof, the majority disagreed
with this interpretation of § 219
and ruled that the official did not
have to produce the ballots. The
decision was based upon certain
practical considerations, such as
the difficulty of submitting cer-
tified copies of such ‘‘official pa-
pers’’ to the Clerk, payment to of-
ficials for making such copies and
inclusion of voting machines as
‘‘official papers.’’ Further, the ma-
jority cited the problem of decid-
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11. Under the 1969 Contested Elections
Act, the question whether the ballots
are ‘‘papers’’ that must be produced
is not resolved. While only judges, or
their clerks whether federal, state or
county, may now issue subpenas
under 2 USC § 388(a), they may com-
mand the person to whom it is di-
rected to bring ‘‘books, papers, docu-
ments, or other tangible things’’ des-
ignated in the subpena under
§ 388(e). Ballots are not specifically
mentioned. However, the subsection
further provides that the committee
before the time specified in the sub-
pena may ‘‘quash or modify the sub-
pena if it is unreasonable or oppres-
sive. . . .’’ (See also § 39.3, infra.)

12. 2 USC § 386(e).

13. 2 USC § 388(a).
14. 2 USC § 388 (b), (d).
15. 2 USC § 388(c).

ing which count would be accepted
by the House, that of the contest-
ant’s notary public or that of the
bipartisan officials who first con-
ducted the count. It was suggested
that the alternative of having the
House conduct a third count
would not be effective because the
inviolability of the ballots would
then have been destroyed. Ulti-
mately, the House sustained the
committee by agreeing to a resolu-
tion seating the contestee.(11)

§ 30. Subpenas

The attendance of witnesses
may be compelled by subpena in
the manner provided by the Fed-
eral Contested Elections Act.(12)

Subpenas for compelling attend-

ance at a deposition must be
issued by a judge or clerk of a fed-
eral district court or court of
record of the state or county
where the place of examination is
located.(13)

The time, method, and proof of
service is prescribed under the
act, as is the form of the sub-
pena.(14)

A witness may be required to
attend an examination only in cer-
tain counties or within 40 miles of
the place of service.(15)

�

Clerk’s Refusal to Respond to
Subpena

§ 30.1 The settled rule that the
Clerk will not give up House
documents without author-
ization from the House has
been followed by the Clerk in
refusing to respond to a sub-
pena served by contestant in
an election contest for pur-
poses of obtaining docu-
ments filed by contestee in a
contested election case.
In the 1934 Illinois election case

of Weber v Simpson (§ 47.16,
infra), the contestant’s notary
public served a subpena duces
tecum upon the Clerk requesting
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16. See 3 Hinds’ Precedents § 2663.

17. Under the present statute, 2 USC
§ 390, noncompliance is a mis-
demeanor punishable by a fine of not
more than $1,000 nor less than $100,
or imprisonment for not less than
one month nor more than 12 months.

18. 2 USC § 387(c).

production of documents filed by
the contestee in compliance with
the Corrupt Practices Act. The
Clerk transmitted the subpena,
along with his reply refusing to
comply with it, to the Speaker,
who referred it to the Committee
on the Judiciary. The 73d Con-
gress did not authorize the Clerk
to respond to the subpena.(16)

Noncompliance With Subpena

§ 30.2 Although the election
contest statute authorized
the use of subpenas, there
were instances of refusals to
testify as well as ignoring of
subpenas by witnesses; for
this reason, a House elec-
tions committee rec-
ommended that the laws be
amended and some practical
procedure be adopted by
which witnesses could be re-
quired to obey process and
give testimony.
See Lanzetta v Marcantonio

(§ 48.1, infra), a 1936 New York
contest, wherein various witnesses
refused to testify or could not be
found or failed to obey the sub-

pena or refused to sign testimony
which might have been incrimi-
nating; it also appeared that
contestee’s law partner, the cam-
paign fund treasurer, refused to
testify. The law now provides for
fine or imprisonment for non-
compliance.(17)

§ 31. Affidavits

Under the Federal Contested
Elections Act, the testimony of a
witness may be presented in the
form of an affidavit. The act pro-
vides that by written stipulation
of the parties, the testimony of
any witness may be filed in the
form of an affidavit; or the parties
may agree as to what a particular
witness would testify to if his dep-
osition were taken. Such affidavits
or stipulations are to be filed
within the time prescribed by the
act.(18)
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19. 2 USC § 392(a).
20. 2 USC § 392.

21. See Casey v Turpin (§ 47.3, infra), a
1934 Pennsylvania contest.

I. COMMITTEE HEARING AND REVIEW; DISMISSAL AND
WITHDRAWAL

§ 32. Generally; Prepara-
tion of Briefs

The controlling statute provides
that contested election cases are
to be heard by the Committee on
House Administration on the
record of the case. This record
consists of the papers, depositions,
and exhibits filed with the
Clerk.(19)

The contestant prepares a brief
with an appendix disclosing those
portions of the record sought to be
considered. A similar brief is pre-
pared by contestee.(20)

Withdrawal of Evidence

§ 32.1 A contestant may be per-
mitted to withdraw (without
prejudice) unprinted evi-
dence which he has sub-
mitted while testifying be-
fore a committee.
In the 1934 Pennsylvania elec-

tion contest of Shanahan v Beck
(§ 47.15, infra), the contestant pre-
sented no documentary evidence
to the election committee of the
matters charged in his notice of
contest and filed no brief in the
matter. While the committee

found that this constituted ‘‘lach-
es’’ and was inexcusable under the
circumstances, the contestant was
nevertheless permitted to with-
draw unprinted evidence which he
had submitted while testifying be-
fore the committee, without preju-
dice.

§ 33. Dismissal and With-
drawal of Contest

Cause for Dismissal

§ 33.1 An elections committee
may dismiss a contest for
failure of a party to present
evidence of matters charged
in a notice of contest, or fail-
ure to file briefs as provided
by law, or failure of a con-
testant to appear and show
cause why his contest should
not be dismissed.(21)

Order to Appear

§ 33.2 A contestant may be or-
dered to appear before a
committee and show cause
why his contest should not
be dismissed for failure to
submit evidence.
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1. In an earlier communication with
the Clerk, the contestant had alleged
that the commissioner before whom
testimony had been taken in his be-
half had failed to forward this testi-
mony. The contestant had accord-
ingly requested the House to require
production of such testimony. Al-
though the request was referred to
the Committee on Elections and or-
dered printed as a House document,
it is unclear whether action was ever
taken on the request.

In the 1934 Pennsylvania elec-
tion contest of Casey v Turpin
(§ 47.3, infra), the elections com-
mittee dismissed the case, stating
in its report that the contestant
had failed to present evidence to
the committee of the matters
charged in his notice of contest, or
to file briefs, or to appear in per-
son to show cause why his contest
should not be dismissed.(1)

Withdrawal of Contest

§ 33.3 Where a recount failed
to disclose evidence of an al-
leged discrepancy, a contest-
ant withdrew his contest.
In the 1951 Missouri contested

election of Karst v Curtis (§ 56.2,
infra), the contestant requested
withdrawal of his contest after a
recount failed to disclose the
irregularities suggested by his
party’s county committee, based
on charges of improper tallying of
ballots in a local election. The con-

testant’s communication was re-
ferred by the Speaker to the Com-
mittee on House Administration
and printed as a House document.
The contest was then dismissed
by House resolution.

Manner of Withdrawal

§ 33.4 Where a defeated can-
didate wishes to withdraw
from a contest he has initi-
ated, he does so by way of a
written request for dismissal,
which he should file with the
Clerk of the House. Such dis-
missal is then brought to the
attention of the House by a
letter from the Clerk to the
Speaker.
In Williams v Mass (§ 49.3,

infra), a 1937 Minnesota contest,
a defeated candidate who had ini-
tiated an election contest commu-
nicated to the Clerk his statement
of withdrawal within the time
permitted by law for the taking of
testimony.

§ 33.5 Contestant’s notice of
withdrawal of contest may
be submitted in the form of a
letter to the Clerk at any
time during the time re-
quired by law for the taking
of testimony.
In the 1939 Ohio election con-

test of Smith v Polk (§ 50.3, infra),
the Clerk transmitted a letter to
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2. In debate on a resolution dismissing
the 1965 Iowa election contest of Pe-
terson v Gross (§ 61.3, infra), Neal E.
Smith (Iowa), stated that election
contest procedures cost from $10,000
to $30,000 at a time when ‘‘few, if
any, Democratic candidates for Con-

gress in Iowa ever had $10,000 avail-
able to spend in a general election
campaign, let alone a contest. . . .’’
111 CONG. REC. 26502, 89th Cong.
1st Sess., Oct. 11, 1965.

3. Cannon’s Precedents § 77.
4. § 34.3, infra.

the Speaker informing him that
the Clerk had received a letter
from the contestant withdrawing
the contest. The contestant’s letter
asked that the contest be dis-
missed by the House. The Speaker
laid the communication before the
House and then referred it to the
Committee on Elections No. 3 and
ordered it printed as a House doc-
ument.

§ 33.6 Where, during the time
required by law for the tak-
ing of testimony, the contest-
ant notifies the Clerk of his
withdrawal of the contest
and of his request that it be
dismissed, the Clerk commu-
nicates such request to the
House for reference to an

elections committee by the
Speaker.
In Smith v Polk (§ 50.3, infra), a

1939 Ohio contest, contestant no-
tified the Clerk of the House by
letter of his withdrawal of the
contest which he had instituted
under the Federal Contested Elec-
tions Statutes against the seated
Member (James G. Polk). This let-
ter asked that the contest be dis-
missed by the House. Contestant’s
decision to withdraw and dismiss
his notice of contest was based on
his belief as to the expense of ob-
taining evidence and what he per-
ceived as a difficulty in obtaining
a favorable determination from an
elections committee, the majority
of which represented members
from another political party.(2)

J. EVIDENCE

§ 34. Generally

The ordinary rules of evidence

govern in election contests as in

other cases; thus, the evidence

must be relevant and confined to
the point in issue.(3)

Evidence taken ex parte and not
in conformity with the election
contests statutes will not be con-
sidered.(4) Evidence gathered by a
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5. § 34.1, infra.

special committee investigating
campaign expenditures, however,
has been submitted to the Com-
mittee on House Administration
in anticipation of the filing of an
election contest.(5)

�

Collecting Evidence for Future
Use

§ 34.1 The findings of a special
committee to investigate
campaign expenditures for
the House, a committee es-
tablished by the preceding
Congress, were given to the
Committee on House Admin-
istration in the event that a
contest would be filed, to be
used by the parties to the
contest to support their case.
In the New York contested elec-

tion of Macy v Greenwood (§ 56.4,
infra), arising from the 1950 elec-
tions, the Committee on House
Administration accepted the find-
ings of the Special Committee to
Investigate Campaign Expendi-
tures. This committee had been
specially created by the preceding
Congress, the 81st, and directed
to report to the House by Jan. 3,
1951. The special committee re-
ported that the votes in this elec-
tion had been fairly tabulated.

The House subsequently agreed
to a resolution that the contestee

was duly elected and entitled to
his seat.

Necessity of Producing Evi-
dence

§ 34.2 The Subcommittee on
Elections informed a contest-
ant, after the filing of notice
but before referral, that the
House would not order a re-
count without evidence and
before testimony had been
taken.
In the 1949 Michigan contested

election case of Stevens v
Blackney (§ 55.3, infra), the Sub-
committee on Elections responded
on Feb. 15, 1949, to a letter from
a contestant, informing him that
the House could, ‘‘on recommenda-
tion from the committee, order a
recount after all testimony had
been taken, in precincts where the
official returns were impugned by
such evidence.’’ [Emphasis sup-
plied.]

As the minority report later
pointed out, before the contest
was presented to the House on
Sept. 22, 1949, ‘‘There was noth-
ing before the subcommittee or
the House except the contestant’s
notice and contestee’s answer
thereto.’’

Evidence From Ex Parte Pro-
ceedings

§ 34.3 Transcripts of testimony
before local canvassing
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6. 2 USC § 385.
7. See Tunno v Veysey, discussed in

§ 35.7, infra.

boards, taken ex parte and
prior to the initiation of the
election contest in the House,
are incompetent as evidence
and will not be considered by
the Committee on Elections.
In Hicks v Dondero (§ 53.1,

infra), a 1945 contest, the contest-
ant submitted two copies of tran-
scripts of proceedings before the
Wayne County, Michigan Can-
vassing Board, which were held
prior to the initiation of his elec-
tion contest in the House. The
Committee on Elections ruled that
such transcripts were entirely ex
parse and incompetent as proof of
any issues urged by contestant.

Testimony at State Inquiry

§ 34.4 A committee on elections
stated that it was not bound
by the actions of a state
court in supervising a re-
count; but the committee de-
nied contestant’s motion to
suppress testimony obtained
at a state inquiry where the
contestant had initiated the
state recount procedure and
would be estopped from of-
fering rebuttal testimony as
to the result of the recount.
In Kent v Coyle (§ 46.1, infra),

proceedings took place as de-
scribed above. A partial recount
had been conducted by a state

court pursuant to state law; but a
committee on elections held that
contestant had failed to sustain
the burden of proof of fraud where
a discrepancy between the official
returns and the partial recount
was inconclusive.

§ 35. Burden of Proof

Under the Federal Contested
Elections Act, the burden is on
contestant to prove that the elec-
tion results entitled him to
contestee’s seat, even where the
contestee fails to answer the no-
tice of contest or otherwise defend
as provided by such act,(6) and
even in opposition to a motion to
dismiss submitted by contestee in
advance of submission of formal
evidence.(7)

�

Administration of Oath as
Prima Facie Evidence of
Right to Seat

§ 35.1 The administration of
the oath to the contestee may
establish his prima facie
right to the seat.
In the 1965 Mississippi election

contest of Wheadon et al. v
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8. See also the debate on H. Rept. No.
89-602 disposing of the election con-
test of Peterson v Gross (§ 61.3,
infra), for more authority that the
administration of the oath estab-
lishes a prima facie right to the seat,
with resulting evidentiary burdens
imposed on the contestant. 111
CONG. REC. 26499, 89th Cong. 1st
Sess., Oct. 11, 1965.

9. As to the ‘‘fair preponderance’’ stand-
ard, see also Gormley v Goss, a 1934
Connecticut contest (§ 47.9, infra).

Abernethy et al. [The Five Mis-
sissippi Cases] (§ 61.2, infra), the
committee report and comments
by members of the committee,
during debate on the resolution
dismissing the contest, suggested
that the Committee on Elections
regarded the administration of the
oath to the contestees as estab-
lishing their prima facie right to
the seats.(8)

Standard of ‘‘Fair Preponder-
ance of Evidence’’

§ 35.2 In an election contest,
contestant has the burden of
proof to establish his case,
on the issues raised by the
pleadings, by a fair prepon-
derance of the evidence.
In Scott v Eaton (§ 50.2, infra),

a 1940 California contest, an elec-
tions committee summarily ruled
that a contestant had not estab-
lished by a fair preponderance of
the evidence that contestee had
violated a California statute or
the Federal Corrupt Practices Act,

or that any such violation directly
or indirectly prevented contestant
from receiving a majority of votes
cast.(9)

Burden of Showing Results of
Election Would Be Changed

§ 35.3 In the absence of a
showing that the results of
the election would be
changed, lack of knowledge
of registration laws and im-
proper enforcement by offi-
cials charged with their ad-
ministration are not such
irregularities as will void the
results of an election.
In Wilson v Granger (§ 54.5,

infra), a 1948 Utah contest, the
majority report of the Committee
on House Administration acknowl-
edged ‘‘widespread and numerous
errors and irregularities in many
parts of the district,’’ but never-
theless upheld the 104 vote lead
of the contestee because the cor-
rect result of the election was not
affected by the irregularities
shown. The House agreed to a res-
olution dismissing the contest.

§ 35.4 Where the contestant al-
leges that procedural re-
quirements in an election
have not been complied with,
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he has the burden of show-
ing that, due to fraud and ir-
regularity, the result of the
election was contrary to the
clearly defined wish of the
constituency involved.
In Clark v Nichols (§ 52.1,

infra), a 1943 Oklahoma contest,
the Committee on Elections deter-
mined that contestant had proven
certain irregularities relating to
the failure of local officials in cer-
tain precincts to keep registration
books and to comply with various
administrative requirements im-
posed by state law, but dismissed
the contest for failure of the con-
testant to bear the burden of
showing fraud and irregularity by
any election official whereby con-
testant was deprived of votes.

§ 35.5 A contestant who alleges
that voters had been reg-
istered who did not reside in
the precincts where reg-
istered must present such
evidence of these irregular-
ities as to leave no doubt of
their existence.
In the 1951 Pennsylvania con-

tested election case of Osser v
Scott (§ 56.5, infra), the contest-
ant’s testimony enumerated in-
stances where registrants had
given fictitious residence address-
es, and indicated that as to such
registrants contestant had filed

some 2,000 ‘‘strike-off petitions.’’
The committee, however, found
that no evidence had been pre-
sented to show that any of the il-
legal registrants had voted for the
contestee. Thus, the committee
concluded that the contestant had
not presented sufficient evidence
to impeach the returns.

§ 35.6 An elections committee
will recommend dismissal of
a contest where there is no
evidence that the election
was so tainted with the mis-
conduct of election officers
that the true result cannot
be determined.
In the 1951 Pennsylvania con-

tested election case of Osser v
Scott (§ 56.5, infra), the contestant
contended, as stated in the report,
that he was unable to have ‘‘hon-
est-to-goodness Democrats file for
minority inspector [poll watchers]’’
and that the Republican Party
‘‘will register persons as Demo-
crats in order to file them for mi-
nority inspector and to complete
the election board.’’ However, the
committee recommended dis-
missal, which the House subse-
quently agreed to, because no evi-
dence was presented to show ‘‘that
the election was so tainted with
fraud, or with the misconduct of
the election officers, that the true
result cannot be determined.’’
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10. This was the first election contest
arising under the present Federal

§ 35.7 The requirement that
the contestant in a contested
election case make a claim to
the seat carries with it the
implication that the contest-
ant will offer proof of such
nature that the House of
Representatives acting on
his allegations alone, could
seat the contestant.
Under the new contested elec-

tion statute, contestant has the
burden of resisting contestee’s mo-
tion to dismiss, prior to the sub-
mission of evidence and testi-
mony, by presenting sufficient evi-
dence that the election result
would be different or that contest-
ant is entitled to the seat. Thus,
in the 1971 California election
contest of Tunno v Veysey (§ 64.1,
infra), the committee report rec-
ommended dismissal of the con-
test where the contestant merely
alleged that election officials had
wrongfully and illegally canceled
the votes of 10,000 potential vot-
ers, without any evidence as to
how these potential voters would
have voted.

The committee report noted the
following burden of presenting
evidence:

Under the new law then the present
contestant, and any future contestant,
when challenged by motion to dismiss,
must have presented, in the first in-
stance, sufficient allegations and evi-

dence to justify his claim to the seat in
order to overcome the motion to dis-
miss.

The report continued:
The major flaw in the contestant’s

case is that he fails to carry forward
with his claim to the seat as required
by the precedents of the House of Rep-
resentatives and the Federal Contested
Elections Act. A bare claim to the seat
as the contestant makes in his notice
of contest without substantiating evi-
dence ignores the impact of this re-
quirement and any contest based on
this coupled with a request for the seat
to be declared vacant must under the
precedents fail. The requirement that
the contestant make a claim to the
seat is not a hollow one. It is rather
the very substance of any contest. Such
a requirement carries with it the impli-
cation that the contestant will offer
proof of such nature that the House of
Representatives acting on his allega-
tions alone could seat the contestant.

That the contestant in the present
case fails to do this is quite clear. If all
of his allegations were found to be cor-
rect he would still not be entitled to
the seat. It is perhaps stating the obvi-
ous but a contest for a seat in the
House of Representatives is a matter
of most serious import and not some-
thing to be undertaken lightly. It in-
volves the possibility of rejecting the
certified returns of a state and calling
into doubt the entire electoral process.
Thus the burden of proof placed on the
contestant is necessarily substantial.

The House agreed to a resolu-
tion dismissing the contest.(10)
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Contested Elections Act, 2 USC
§§ 381 et seq.

Burden of Establishing Claim
to Seat

§ 35.8 Merely showing that
some voters have been pre-
cluded from voting through
errors of the election offi-
cials does not satisfy the con-
testant’s burden of estab-
lishing his claim for the seat.
In the 1971 California election

contest of Tunno v Veysey (§ 64.1,
infra), the contestant alleged that
the election officials had wrong-
fully and illegally canceled the
registration of approximately
10,000 voters. However, the con-
testant did not show how these
potential voters would have voted,
and the election committee, after
expressing a hesitancy to invali-
date an election under these cir-
cumstances, held that the contest-
ant had not carried through on
his burden of establishing his
claim to the seat under the Fed-
eral Contested Elections Act [spe-
cifically, 2 USC §§ 382, 383] and
the precedents of the House.

Allegations of Improper Ex-
penditures

§ 35.9 A contestant has the
burden of proof with respect
to his allegations of im-

proper campaign expendi-
tures by contestee.
In Lovette v Reece (§ 47.11,

infra), a 1934 Tennessee contest,
the committee found that contest-
ant’s allegations of improper cam-
paign expenditures by contestee
were based on hearsay evidence
related to other elections, and
that the contestant had failed to
sustain his burden of proof.

Evidence Not Compelling Ex-
amination of Ballots

§ 35.10 To entitle a contestant
in an election case to an ex-
amination of the ballots, he
must establish (a) that some
fraud, mistake or error has
been practiced or committed
whereby the result of the
election was incorrect, and a
recount would produce a re-
sult contrary to the official
returns; and (b) that the bal-
lots since the election have
been so rigorously preserved
that there has been no rea-
sonable opportunity for tam-
pering with them.
In O’Connor v Disney (§ 46.3,

infra), a 1932 Oklahoma contest, a
committee on elections refused to
conduct a partial recount where
contestant had failed to sustain
the burden of proving fraud or
irregularities sufficient to change
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the result of the election, and of
proving such proper custody of
ballots as to reasonably prevent
tampering with them.

§ 36. Presumptions

Official Returns as Presump-
tively Correct

§ 36.1 A contestant in an elec-
tion contest must overcome
the prima facie evidence of
the correctness of the elec-
tion as established by the of-
ficial returns.
In the 1934 Illinois election con-

test of Weber v Simpson (§ 47.16,
infra), after the contestant exam-
ined the tally sheets in all of the
516 precincts of the district and
found discrepancies in 128 of the
precincts, he requested that the
elections committee order a re-
count based on the discrepancies
shown. The committee denied this
request, finding no evidence of
irregularities, intimidation, or
fraud in the casting of ballots,
concluding that ‘‘contestant has
failed to overcome the prima facie
case made by the election returns
upon which a certificate of elec-
tion was given to the contestee.’’

§ 36.2 The burden is on the
contestant to present suffi-
cient evidence to rebut the

presumption that official re-
turns are proof of the result
of an election.
In the 1951 Pennsylvania con-

tested election of Osser v Scott
(§ 56.5, infra), the committee
granted the contestant full oppor-
tunity for presenting testimony
and hearing arguments of counsel
supporting his claim, but still con-
cluded that the contestant had not
sustained his contention, stating:

The returns of the election . . . and
the certificate issued to [the contestee]
are presumptive proof of the result of
that election which will prevail unless
rebutted by proper evidence.

The House then agreed to a res-
olution that the contestee was
duly elected and entitled to his
seat.

Similarly, in O’Connor v Disney
(§ 46.3, infra), the Committee on
Elections applied the principle
that the burden of coming forward
with evidence to meet or resist the
presumption of irregularity rests
with the contestant, and found
that contestant had failed to over-
come the presumption of correct-
ness of official returns.

§ 36.3 Election returns pre-
pared by election officials
regularly appointed under
the laws of the state where
the election was held are
presumed to be correct until
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they are impeached by proof
of irregularity or fraud.
In Clark v Nichols (§ 52.1,

infra), a 1943 Oklahoma contest,
an election contest involving al-
leged irregularities relating to
precinct registration books, the
Committee on Elections cited the
presumption as to the correctness
of election returns, and indicated
that neither the House nor its
committees were constituted as
mere boards of recount.

§ 36.4 A contestant must over-
come the presumptions that
official returns are prima
facie evidence of the regu-
larity and correctness of an
election and that election of-
ficials have legally per-
formed their duties.
In Chandler v Burnham (§ 47.4,

infra), a 1934 California contest,
contestant alleged that in 14 pre-
cincts there had been instances of
illegal ballot counting, improperly
constituted election boards,
unsworn officials, and unattested
tally sheets as well as irregular
ballots and envelopes, all of which
warranted the rejection of the re-
turns in total. The Committee on
Elections determined that contest-
ant failed to establish fraud or
connivance on the part of the
contestee or any election official.
The committee noted that (1) the

official returns are prima facie
evidence of the legality and cor-
rectness of official action, (2) that
election officials are presumed to
have legally performed their du-
ties, and (3) that the burden of
coming forward with evidence to
meet or resist these presumptions
rests with the contestant.

§ 36.5 A contestant must over-
come the presumptions that
the official returns are prima
facie evidence of the regu-
larity and correctness of an
election, and that election of-
ficials have performed their
duties honestly. An elections
committee will not determine
certain irregular actions by
precinct officers at an elec-
tion supervised by a non-
partisan board to be fraudu-
lent or the result of a con-
spiracy with contestee, ab-
sent a ‘‘fair preponderance of
evidence’’ adduced by con-
testant to the contrary.
In Gormley v Goss (§ 47.9,

infra), a 1934 Connecticut contest,
according to the official returns,
contestee received 42,132 votes to
42,054 votes for contestant—a ma-
jority of 78. Contestant alleged
that a precinct official, acting
fraudulently and in conspiracy
with contestee, entered the voting
booth and spoke to voters who
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were casting ballots. The com-
mittee found that confusion ex-
isted among voters with regard to
voting on a certain proposition
and as to its placement on the
voting machine. The committee
further found that many voters
were seeking information in this
respect and that they were merely
given assistance by the official in
question. The committee also de-
termined that the intent of the
voter was not vitiated by any in-
terference with the keys on the
voting machine. The committee
concluded that the contestant had
failed to establish the allegations
contained in the notice of contest,
and had failed by a fair prepon-
derance of the evidence to estab-
lish any fraud or conspiracy.

§ 36.6 Where the contestant
has not clearly presented
proof sufficient to overcome
the presumption that the re-
turns of the returning offi-
cers were correct, the elec-
tions committee will not
order a recount.
In the 1965 Iowa election con-

test of Peterson v Gross (§ 61.3,
infra), there was no procedure
available under Iowa law for a re-
count in a contest in which the
sitting Member had won by only
419 votes. The contestant, who
made no allegations of fraud

against anyone, sought to have
the House order a recount, but the
elections committee declined to do
so in the absence of proof over-
coming the presumption that the
returns of the election officers
were correct.

§ 36.7 The official returns of an
election are prima facie evi-
dence of its regularity and
correctness.
In the 1934 Illinois election con-

test of Weber v Simpson (§ 47.16,
infra), the elections committee
recommended adoption of a reso-
lution dismissing the contest and
declaring the contestee to be enti-
tled to the seat after it concluded
that the ‘‘contestant has failed to
overcome the prima facie case
made by the election returns upon
which a certificate of election was
given to the contestee.’’

Effect of Absence of Witnesses
for Contestant

§ 36.8 Where a contestant is
unable to produce witnesses
as to any errors in the count-
ing of ballots in certain pre-
cincts, an election committee
may presume that there has
been a fair and honest count
in those precincts.
In the 1949 Michigan election

contest of Stevens v Blackney
(§ 55.3, infra), although the con-
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testant produced evidence show-
ing that the counting in four of
207 precincts had been erroneous,
the majority of the committee ap-
plied a principle of evidence to
presume that the contestant’s fail-
ure to produce party election offi-
cials and challengers from any of
the other precincts as witnesses
must have been ‘‘because their
testimony would show an honest
and fair count.’’ The House agreed
to a resolution seating the
contestee.

Correctness of Tally Sheets

§ 36.9 An official return based
on tally sheets and check
lists is only prima facie evi-
dence of the correctness of
the result of the election.
This presumption may be
overcome by a recount of all
ballots where such ballots
are preserved as required by
law and their integrity is
unimpeached.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, one
of the parties claimed that he had
not received credit, upon recount,
for ballots from a certain precinct.
The committee ruled that the pre-
sumption as to the correctness of
the official return had been over-
come by a recount of all ballots,
including those from the disputed
precinct; the committee accepted

the recount as the best evidence of
the number of votes cast, and
noted that the ballots had been
preserved as required by law and
their integrity unimpeached.

Effect of Failure to Challenge
Voter

§ 36.10 Persons voting without
challenge on election day are
presumed to be entitled to
vote, and election officials re-
ceiving the votes are pre-
sumed to do their duty prop-
erly.
In the New York contested elec-

tion case of Macy v Greenwood
(§ 56.4, infra), arising from a 1950
election which the contestant lost
by only 135 votes, contestant al-
leged for the first time that a
number of the voters were not
qualified as to residence because
they had not been residents for
the four months preceding the
election, as required under state
law. The committee observed that
the contestant had not made any
challenges under state law which
permitted challenging of voters at
the time of registration or of vot-
ing. Furthermore, the committee
report could not cite a single in-
stance wherein the House had re-
jected votes as illegal for the rea-
son that the voter had not resided
in the county for the statutory pe-
riod of time. The report further
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11. Citing the election contest of Finley
v Bisbee, 2 Hinds’ Precedents § 933.

stated, ‘‘It is apparently the set-
tled law of elections that, where
persons vote without challenge,
they are presumed to be entitled
to vote and that the election offi-
cers receiving the votes did their
duty properly and honestly.’’ (11)

Effect of Closeness of Result

§ 36.11 The mere closeness of
the result of an election
raises no presumption of
fraud, irregularity, or dis-
honesty. Fraud is never pre-
sumed but must be proven.
In Chandler v Burnham, a 1934

California contest (§ 47.4, infra),
the official returns gave to
contestee a plurality of 518 votes
from a total of 87,061 votes cast.
The contestant alleged a wide va-
riety of procedural irregularities
on the part of election officials.
The committee determined, how-
ever, that contestant had failed to
establish fraud or connivance and
cited the general rules that fraud
is never presumed, and that the
mere closeness of the result raises
no presumption thereof.

§ 37. Ballots

Ambiguous Ballots

§ 37.1 In determining voter in-
tention, an elections com-

mittee should distinguish be-
tween ambiguous ballots,
which permit examination of
the circumstantial evidence
surrounding an election to
determine voter intent, and
ballots mistakenly marked
for two parties, as to which
voter intent would be a mat-
ter of conjecture.
In the 1934 Connecticut election

contest of Fox v Higgins (§ 47.8,
infra), the ‘‘Australian ballot,’’ on
which voters could vote a
‘‘straight ticket’’ by marking an
‘‘X’’ in the circle above a party col-
umn, was employed as the official
ballot. State law voided ballots
marked with an ‘‘X’’ in more than
one party circle. By inadvertence,
the committee found, the
contestee had caused the ballots
to be printed with the party name
‘‘Wet Party’’ near the question on
repeal of the 18th amendment.
The contestee had been charged
with the responsibility of pre-
paring the ballots, being the Con-
necticut secretary of state at the
time. The effect of the juxtaposi-
tion was that, as several wit-
nesses testified, they inadvert-
ently voted for more than one po-
litical party when they intended
to vote their regular party affili-
ation and for repeal, and had mis-
takenly voted for the ‘‘Wet Party,’’
a local political entity.
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The committee found, however,
that the question of the intention
of the voters of the rejected ballots
was a matter of conjecture and
that the ballots were rightly re-
jected as this ‘‘was not the case of
an ambiguous or doubtful ballot,
where the committee can look at
the circumstances surrounding
the election explaining the bal-
lots.’’

Ballots as Best Evidence

§ 37.2 In an election contest,
the best evidence as to the
number of ballots cast, and
for whom they were cast, is
the ballots themselves, and
not tally sheets or check
lists, provided the integrity
of the ballot box has been
pre-served and there is no
evidence that the boxes have
been tampered with or mo-
lested.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, the
issue to be decided was whether
the tally sheet and check list of a
certain precinct were to be consid-
ered the best evidence of the vote.
The minority of the Committee on
Elections claimed that the number
of ballots cast as determined on
recount, had been successfully im-
peached by contrary evidence of
check lists, tally sheets, and
sworn depositions of voters. But

the committee did not accept such
tally sheets and check lists as the
best evidence of the number of
votes cast for the parties in the
precinct, and accepted the recount
of the ballots in that precinct as
the best evidence thereof.

Method of Proportionate De-
duction

§ 37.3 Where it is impossible to
determine for which can-
didate illegal absentee votes
were cast, the proportionate
deduction rule for deducting
such votes is followed.
In the 1961 Indiana investiga-

tion of the right of Roush or
Chambers to a seat (§ 59.1, infra),
the Committee on Elections found
that in one precinct 42 absentee
ballots had been illegally procured
and cast, though there was no
proof as to the person for whom
they were cast. The committee
first determined the total votes
cast for each candidate in the pre-
cinct (615 for Mr. Roush and 352
for Mr. Chambers). The committee
then determined the number of
absentee ballots cast in the pre-
cinct for Mr. Roush, 20, and for
Mr. Chambers, 42. Of the 62 total
absentee ballots cast in the pre-
cinct, then, 68 percent were cast
for Mr. Chambers and 32 percent
were cast for Mr. Roush. Applying
these percentages to the 42 votes
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to be deducted, the subcommittee
deducted 29 votes from Mr.
Chambers’ total and 13 votes from
Mr. Roush’s total. In following
this procedure, the committee re-
port cited precedents of the House
in which this proportionate deduc-
tion method had been followed:
Oliver v Hale (§ 57.3, infra); Macy
v Greenwood (§ 56.4, infra);
Wickersham v Sulzer and Grigsby
(6 Cannon’s Precedents § 113);
Chandler v Bloom (6 Cannon’s
Precedents § 160); Bailey v Wal-
ters (6 Cannon’s Precedents
§ 166); and Paul v Harrison (6
Cannon’s Precedents § 158).

§ 37.4 Where absentee ballots
should be rejected due to in-
valid envelopes and applica-
tions filed by voters, but it
cannot be determined to
which ballots the invalid ma-
terial relates, an elections
committee will apply the
method of proportionate de-
duction as an equitable
method of deducting votes
from the totals of each can-
didate.
In the Maine contested election

case of Oliver v Hale (§ 57.3,
infra), arising from the Sept. 10,
1956, election, the committee cited
the contested election case of
Macy v Greenwood (§ 56.4, infra),
as precedent for an equitable

method of deducting 109 absentee
ballots from the totals of the con-
testant and contestee. This meth-
od presupposed that each can-
didate received invalid ballots in
the same proportion that he re-
ceived his total vote in the elec-
tion precinct. Thus, by dividing
the number of absentee votes re-
ceived by a candidate in a precinct
by the total number of absentee
votes cast in that precinct, and by
then multiplying the fraction
thereby obtained by the number of
absentee votes rejected in the pre-
cinct, the committee determined
that 86 votes should be deducted
from the contestee’s total and 23
votes from the contestant’s total.

§ 37.5 When it cannot be
ascertained for which can-
didate the illegal votes were
cast, the votes will be de-
ducted proportionally from
both candidates according to
the entire vote returned for
each candidate.
In the New York election case of

Macy v Greenwood (§ 56.4, infra),
the contestant, who had lost by
only 135 votes, alleged that 932
voters were not qualified as to
residence because they had en-
tered the district and voted al-
though they had not been ‘‘for
four months a resident of the
county’’ as required by state law.
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Although the committee found ad-
ditional basis for disregarding the
contestant’s challenge and recom-
mending dismissal of the contest,
the committee report specifically
stated the ‘‘general rule’’ that
‘‘had it found the 932 votes ille-
gally cast, the votes presumably
would be deducted proportionally
from both candidates, according to
the entire vote returned for each.’’
The House subsequently dis-
missed the contest.

Interpretations of ‘‘Straight
Ticket’’ Votes

§ 37.6 Where state law permits
‘‘straight ticket’’ voting by a
mark in the appropriate cir-
cle, and also permits voting
for only part of a ticket, a
candidate for Representative
is not entitled to ballots cast
for his party’s Presidential
nominee but not marked for
Representative.
In Ellis v Thurston (§ 47.6,

infra), a 1934 Iowa contest, the
contestant claimed all ballots that
were cast for the Presidential
nominee of his party, but which
indicated no choice for Represent-
ative. The Committee on Elections
ruled that voters in marking the
squares opposite the Presidential
and Vice Presidential candidates
did not intend to vote a straight
party ticket, as the statute pro-

vided that a cross be placed in a
separate party circle in order to
cast such a vote. The committee
dismissed contestant’s claim that
‘‘the intent of the voter should be
given effect regardless of local
Iowa laws,’’ and refused to assume
‘‘that because voters voted for
Roosevelt, or Hoover, who headed
the respective tickets, that they
intended to vote also for the can-
didates for Congress toward whom
the voters indicated their neu-
trality.’’

§ 37.7 In an election involving
the use of ‘‘straight ticket’’
ballots, a candidate is enti-
tled to the number of votes
equal to the total number of
‘‘straight ticket’’ ballots cast
for his party and on which
his name appears undis-
turbed.
In Kunz v Granata (§ 46.2,

infra), a 1932 Illinois case involv-
ing the Australian (or so-called
‘‘straight ticket’’) balloting system,
the issue was whether the de-
feated candidate, a Democrat, was
entitled to be credited with the
same number of votes cast for his
party by the ‘‘straight ticket’’ vot-
ers.

The majority of the Committee
on Elections found in favor of
Democrat Kunz, notwithstanding
the contention of the minority
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that a number of straight Demo-
cratic ballots had been marked for
his Republican opponent,
Granata. The majority took the
view that Mr. Kunz was entitled
to every ‘‘straight ticket’’ ballot on
which his name appeared undis-
turbed along with the names of
the other Democratic candidates.
The fact that the contestant did
not receive the ‘‘straight ticket’’
vote in many of the precincts was
considered conclusive evidence of
fraud or gross irregularity, justi-
fying a recount.

When the ‘‘straight ticket’’ vote
was given contestant, he overcame
the contestee’s apparent majority,
and was eventually seated as the
Representative from his district.

§ 37.8 An elections committee
will not presume ballots
marked for contestant’s
party Presidential nominee
to have been intended as
‘‘straight ticket’’ votes where
state law provided a separate
circle for casting ‘‘straight
ticket’’ ballots.
In the 1934 Iowa contested elec-

tion of Ellis v Thurston (§ 47.6,
infra), the committee dismissed
the contestant’s claim that ‘‘the
intent of the voter should be given
effect regardless of local Iowa
laws,’’ holding instead that ‘‘to
presume now that the voters in-

tended to vote otherwise than as
expressed by their marked ballots
would be to indulge in a presump-
tion not justified in law or facts.’’
The contestant had argued that
the voters, in marking the squares
opposite the Presidential and Vice
Presidential candidates, intended
to vote a straight party ticket, al-
though the statute provided that a
cross be placed in the party circle
in order to cast such a vote. The
committee ruled otherwise, how-
ever.

Effect of Writing in Name of
Listed Candidate

§ 37.9 Where voters write in
the name of a candidate
whose name is already print-
ed on the ballot, but do not
put an ‘‘X’’ in the box on the
ballot opposite the name, the
ballot may still be valid.

In the 1959 Arkansas investiga-
tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections vali-
dated two ballots on which the
voter had written in the name of
the candidate, but had not
marked an ‘‘X’’ in the box opposite
his printed name. In the absence
of an Arkansas case on point, the
committee cited a Pennsylvania
case as authority.
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Using Other Than Specified
Mark

§ 37.10 Where the voter places
some mark other than an ‘‘X’’
in the box opposite a can-
didate’s name on a ballot, the
ballot may still be valid if the
intention of the voter is
clear.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections vali-
dated 42 of 43 ballots on which
the voters had placed some mark
other than an ‘‘X’’ or check in the
square opposite the name of the
candidate, as the intention of the
voter was clear.

§ 37.11 Where the name of a
candidate has been written
in and the box opposite his
name checked, rather than
‘‘Xed’’ as required, the ballot
may nevertheless be held
valid.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the elections committee found the
intention of the voters was clear
and ruled valid 236 ballots in
which the voters had written in
the name of a write-in candidate
and placed a check in the box on
the ballot opposite his name, in-
stead of placing an ‘‘X’’ in the box.

Incorrect or Wrong Name for
Write-in Candidate

§ 37.12 Although a misspelling
in the name of a write-in
candidate on a ballot does
not necessarily invalidate it,
where the name provided is
wrong or so badly spelled as
to produce confusion as to
the intent of the voter, the
ballot should be rejected.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections vali-
dated 1,035 of 1,097 ballots on
which the name of the write-in
candidate was misspelled or only
the last name used. The com-
mittee invalidated those ballots on
which the wrong given name was
written or the surname so incor-
rectly spelled as to render the in-
tent of the voter uncertain.

Stickers Used in Lieu of Writ-
ing in Name

§ 37.13 Where state law per-
mits, stickers bearing a can-
didate’s name may be used in
lieu of a ‘‘write-in’’ for the
candidate.
In the 1959 investigation of the

right of Dale Alford to a seat in
the House (§ 58.1, infra), the Com-
mittee on Elections determined
that an opinion of the state attor-
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ney general, issued immediately
prior to the election, to the effect
that stickers were legal, was bind-
ing on the clerks and judges and
they were required to count the
sticker votes. Neither the defeated
candidate nor any voter had ap-
pealed the attorney general’s opin-
ion. The committee also cited a
1932 Arkansas Supreme Court de-
cision that ballots bearing stickers
distributed at the polls were legal,
as well as the 1919 Massachusetts
contested election case of Tague v
Fitzgerald (6 Cannon’s Precedents
§ 96), in support of the proposition
that the use of stickers in bal-
loting should not void the ballots
involved.

§ 37.14 Where the wrong end of
a sticker has been placed on
a ballot or the sticker partly
covers marks on the ballot
for the other candidate, the
ballot is invalid.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections ruled
invalid 52 ballots on which the
wrong end of a sticker bearing the
name of a write-in candidate had
been placed on the ballot. The
committee also found invalid
seven ballots upon which stickers
had been placed over or partially
over marks for the other can-
didate.

Ballot Marked for Both Can-
didates

§ 37.15 Where the name of a
write-in candidate has been
written in, or placed on the
ballot by sticker, and the box
opposite the name of the
other candidate has also
been marked, a ballot will be
declared invalid.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections ruled
invalid 28 ballots, on the ground
that a voter had voted twice on
the same ballot for the same of-
fice.

Failure to Mark in Designated
Place

§ 37.16 Where the intent of the
voter can be ascertained, a
vote is valid even though the
voter fails to mark a cross in
the square provided on the
ballot.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections ruled
that 415 ballots which had the
name of a write-in candidate writ-
ten in, or placed on the ballot by
sticker, but which did not contain
any mark in the box opposite the
name, were valid. In ruling that
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the cross in the box opposite the
name was not necessary, the com-
mittee cited the election contest of
Tague v Fitzgerald (6 Cannon’s
Precedents § 96).

Necessity of Detaching Stub
From Ballot

§ 37.17 A ballot will be invalid
if it does not have the stub
detached as required by
state law.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford to
a seat in the House (§ 58.1, infra),
the Committee on Elections cited
an Arkansas statute which re-
quired that the voter detach the
stub from the ballot and deposit it
separately, in ruling that each of
48 ballots which did not have the
stubs detached were invalid. The
committee also cited a Kentucky
case which declared that detach-
ing the stub is mandatory in order
to comply with requirements for
preserving the secrecy of the bal-
lot.

Marking With Improper Instru-
ment

§ 37.18 An elections committee
has regarded state laws as
merely directory which pro-
vided that ballots were in-
valid if marked with some in-
strument other than a blue
pencil.

In the 1961 Indiana investiga-
tion of the right of Roush or
Chambers to a seat in the House
(§ 59.1, infra), the Committee on
Elections ruled that 436 ballots
that were marked with other than
a blue pencil were valid, despite
Indiana court decisions that had
invalidated ballots marked with
ink or lead pencil. The committee
cited House precedents, Goodich v
Bullock and Kearby v Abbott (2
Hinds’ Precedents, §§ 1038, 1076
respectively), in which the House
had held state statutory require-
ments that ballots be marked with
designated instruments to be di-
rectory, and not mandatory.

Integrity of Ballots

§ 37.19 The integrity of ballots
is preserved where it is
shown that election officials
have supervised the counting
and storage of such ballots in
conformity with state law.
In Kunz v Granata (§ 46.2,

infra), a 1932 Illinois contest, a
contention that the integrity of
the ballots had not been preserved
was rejected by the Committee on
Elections majority, where it was
found that the ballots had been
preserved as provided by law and
kept under the supervision and
control of the clerk of the Board of
Election Commissioners, and that
the ballot boxes were all opened
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under his supervision, and that
after being counted the ballots
were replaced in boxes as required
by law and put in the proper de-
pository.

§ 37.20 A committee on elec-
tions refused to conduct a
partial recount, in part be-
cause contestant failed to
prove such proper custody of
ballots as to reasonably pre-
vent the opportunity for tam-
pering with them.
In O’Connor v Disney (§ 46.3,

infra), the committee on elections
applied the principle that, to enti-
tle a contestant in an election case
to an examination of the ballots,
he must establish, in part, that
the ballots since the election have
been so rigorously preserved that
there has been no reasonable op-
portunity for tampering with
them. In this case, some actual
evidence of tampering with the
ballot box existed.

Ballot Tallies

§ 37.21 An uncorroborated
tally of ballots by contestant,
taken without the knowledge
of contestee during an exam-
ination thereof by both par-
ties, will be rejected by an
elections committee as an in-
admissible self-serving dec-
laration.

In Chandler v Burnham (§ 47.4,
infra), a 1934 California contest,
the official returns gave a plu-
rality of 518 votes to contestee
from a total of 87,061 votes cast.
At the time, state law did not pro-
vide machinery for conducting a
recount. Contestant alleged that
his own informal recount of ap-
proximately one-third of the bal-
lots cast showed that he had been
elected. He contended that during
the taking of testimony under
subpena, at which time the ballots
had been examined in the pres-
ence of both parties and their
counsel, he had kept a tally of
votes cast, including certain bal-
lots he declared to be void or oth-
erwise improper. The committee
found that since contestee had not
known that contestant was con-
ducting such a tally, and was not
given the opportunity to identify
the ballots tallied, the testimony
of contestant was uncorroborated
and constituted a self-serving dec-
laration of no probative value. The
committee therefore ruled out, as
inadmissible, evidence concerning
the tally as well as the tally itself.
The committee report was also
critical of inconsistent or con-
tradictory allegations it attributed
to contestant—namely, that on
the one hand, an examination of
the ballots as shown by his tally
indicated that he had been elected
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and, on the other hand, that the
ballots were not preserved and re-
turned in the manner required by
law. The committee ruled that
these dual contentions could not
be maintained, and indicated that
votes could not be asserted as
legal for one purpose and illegal
for another.

§ 38. Determination of
Voter Intention

Voter Intention as Paramount
Concern

§ 38.1 In the absence of proof
of fraud, the intent of the
voter rather than a showing
of irregular official conduct
should govern the decision
whether to disenfranchise
those voters.
In the 1933 Maine contested

election of Brewster v Utterback
(§ 47.2, infra), after the contestant
had apparently abandoned his al-
legations of fraud and relied upon
proof of negligence and irregular-
ities by officials to support his
contest, the committee accepted
the recommendations of an advi-
sory opinion of the Supreme Court
of Maine rendered to the Gov-
ernor and his executive council.
Accordingly, the committee re-
fused to ‘‘disenfranchise the voters

in the 16 precincts . . . because of
some alleged breach of official
duty of the election of officers.’’

§ 38.2 An elections committee
has applied state laws that
required ballots not be
counted if the voter’s choice
could not be ascertained for
any reason.
In the 1958 Maine contested

election case of Oliver v Hale
(§ 57.3, infra), arising from the
Sept. 10, 1956, election, the Com-
mittee on House Administration
considered 142 disputed regular
ballots and applied the state law
which required that a ballot could
not be counted ‘‘if for any reason
it is impossible to determine the
voter’s choice.’’ The application of
the law made little difference,
however, as the committee deter-
mined that 57 votes had been cast
for each candidate and that 28
votes could not be ascertained.

§ 38.3 In determining voter in-
tention, an elections com-
mittee should distinguish be-
tween ambiguous ballots,
which permit examination of
circumstantial evidence to
determine voter intent, and
ballots mistakenly marked
for two parties, as to which
voter intention becomes a
matter of conjecture.
In Fox v Higgins (§ 47.8, infra),

a 1934 Connecticut election con-
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test, several witnesses testified
that, in addition to their regular
party affiliation, they had in-
tended to vote for repeal of the
18th amendment, and had mistak-
enly voted for the ‘‘Wet Party.’’
The committee noted that such
ballots were not of the ambiguous
or doubtful type, so as to permit
consideration of the circumstances
surrounding the election and ex-
plaining the ballot. The committee
found the question of intention of
the voters of such ballots to be a
matter of conjecture. It concluded
that the ballots were unreliable
and properly rejected.

Effect of State Law

§ 38.4 Although the House of
Representatives generally
follows state law and the rul-
ings of state courts in resolv-
ing election contests, this is
not necessarily so with re-
spect to the validity of bal-
lots where the intention of
the voter is clear and there is
no evidence of fraud.
In the 1961 Indiana investiga-

tion of the right of Roush or
Chambers to a seat in the House
(§ 59.1, infra), the Committee on
Elections report posed, as the cen-
tral issue to be decided, the ques-
tion of whether the ‘‘House will
necessarily follow State Court de-
cisions in ruling on validity of

questionable ballots, particularly
when those decisions seem to be
contrary to the intention of the
voter in honestly trying to indi-
cate a choice between candidates.’’
The report then cited several ‘‘in-
stances in which the House,
through its Committee on Elec-
tions, has held that decisions of a
state court are not binding on the
House in the examination of bal-
lots to correct deliberate or inad-
vertent mistakes and errors,’’ spe-
cifically citing Brown v Hicks (6
Cannon’s Precedents § 143), and
Carney v Smith (6 Cannon’s
Precedents § 146).

§ 38.5 Where uncertainty ex-
isted in state law with re-
spect to the validity of write-
in votes in general elections,
an elections committee de-
cided that the will of the vot-
ers should not be invalidated
by the uncertainty in the
state law.
In the 1959 Arkansas investiga-

tion of the right of Dale Alford
(§ 58.1, infra), to a seat in Con-
gress, following his election vic-
tory as a write-in candidate, the
elections committee disregarded
an uncertainty which existed in
state law with respect to write-in
votes in general elections, and de-
cided that the will of the voters
should not be invalidated by an
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uncertainty in state law. The com-
mittee noted that it had been the
custom in Arkansas to accept
write-in votes, that spaces had
been provided on the ballots for

write-in votes, and the House had
always recognized the right of a
voter to write in the name of his
choice.

K. INSPECTION AND RECOUNT OF BALLOTS

§ 39. Generally

Recount by Stipulation of Par-
ties

§ 39.1 By stipulation, the par-
ties may agree to conduct a
recount during an extension
of time granted by the House
for the taking of testimony.
In Moreland v Schuetz (§ 52.3,

infra), a 1944 Illinois contest, the
parties to an election contest
agreed to conduct a recount in
those wards where the vote had
been questioned by contestant.

§ 39.2 The parties to an elec-
tion contest may conduct
their own recount, showing
that one of the parties has
received a majority of the
votes cast, and this may be
made the basis of a stipula-
tion upon which the House
may act.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest,
the parties, having been denied a
joint application for recount by

the House, agreed to conduct their
own recount, the results of which
showed that contestee had re-
ceived a majority of all votes cast.
The House agreed to a resolution
dismissing the case, based on a
stipulation of the parties to that
effect.

Unsupervised Recount

§ 39.3 The contestant may not,
of his own accord and with-
out evidence, conduct a re-
count of ballots without su-
pervision of the House.
In the 1949 Michigan contested

election case of Stevens v
Blackney (§ 55.3, infra), prior to
presentation of the contest to the
House, the contestant, on Feb. 10,
1949, applied to the Committee on
House Administration to send its
agents to a conduct recount. The
committee, however, declined to
do so on the ground that the prob-
ability of error should first be
shown. The contestant then had a
notary public of his own selection
issue a subpena duces tecum to



1077

ELECTION CONTESTS Ch. 9 § 39

the local election officials to obtain
possession of the ballots and vot-
ing machines. The local officials
refused to honor the subpena and
the Subcommittee on Elections
‘‘sustained the action of the elec-
tion official.’’ In a letter from sub-
committee Chairman Burr P. Har-
rison, of Virginia, to the local offi-
cials, it was stated:

Precedents of the House of Rep-
resentatives clearly establish that in a
contested election case ballots should
be inspected and preserved in strict
conformity with State law so that their
inviolability is unquestioned. No action
should be taken by either contestant or
contestee with reference to ballots that
does not follow the law of the State.

The official count of the ballots is
presumed correct, and I am certain
that this presumption will not be
brought into question by any unau-
thorized recount which is made con-
trary to State law or under cir-
cumstances which do not give full pro-
tection to both contestant and
contestee.

Recount Pursuant to State
Law, With House Supervision

§ 39.4 Where state law permits,
a party to an election may
request an inspection and re-
count of all votes cast, to be
conducted by bipartisan
teams and to be supervised
by representatives of a spe-
cial House committee to in-
vestigate campaign expendi-
tures.

In the 1958 Maine contested
election case of Oliver v Hale
(§ 57.3, infra), arising from the
Sept. 10, 1956, election, the con-
testant asked for an inspection
and recount as permitted by state
law, of all votes cast, which was
conducted under the supervision
of five teams of two men each
(with each party represented on
each team) and with representa-
tives of the ‘‘Special Committee to
Investigate Campaign Expendi-
tures of the House of Representa-
tives.’’ The report of this com-
mittee was submitted Dec. 22,
1956. The majority of the com-
mittee recommended that the
Committee on House Administra-
tion of the 85th Congress imme-
diately investigate the approxi-
mate 4,000 ballots in dispute and
report to the House by Mar. 15,
1957. The minority contended that
a committee of the 84th Congress
should not ‘‘purport to dictate to
the Committee on House Adminis-
tration of the 85th Congress how
it shall conduct its operations or
when it shall file its report.’’

Significance of Number of Dis-
puted Ballots

§ 39.5 A committee finding of
balloting irregularities in an
election contest will not pro-
vide a sufficient basis for
overturning the election
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12. See §§ 40.5–40.7, infra.
13. See §§ 40.1, 40.4, infra.
14. See §§ 40.1, 40.2, infra.

where the disputed ballots
are so few in number that,
even if disregarded, they
would not change the result
of the election.
In Miller v Cooper (§ 48.3,

infra), involving a 1936 contest in
the 19th Congressional District of
Ohio, the contestant alleged that
certain irregularities and frauds
had occurred in Mahoning Coun-
ty, but not in the other two coun-
ties of the district. The committee
found some irregularities with re-
spect to the destruction of ballots,
tabulations of the votes cast, and
the method of conducting the elec-
tion in Mahoning County. The
committee further found, however,
that even if it should disregard
entirely the ballots cast in
Mahoning County, it would not af-
fect enough votes to change the
result of the election.

State Court Recount

§ 39.6 A committee on elections
stated that it was not bound
by the actions of a state
court in supervising a re-
count; but the committee de-
nied contestant’s motion to
suppress testimony obtained
at a state inquiry where the
contestant had initiated the
state recount procedure and
would be estopped from of-
fering rebuttal testimony as
to the result of the recount.

In Kent v Coyle (§ 46.1, infra), a
partial recount was conducted by
a state court pursuant to state
law; but a committee on elections
held that contestant had failed to
sustain the burden of proof of
fraud where a discrepancy be-
tween the official returns and the
partial recount was inconclusive.

§ 40. Grounds

The precedents indicate that a
recount will be ordered only when
the contestant has satisfied his
burden of proving that such re-
count would alter the result of the
election,(12) based on evidence suf-
ficient to raise at least a presump-
tion of irregularity or fraud.(13) A
mere suggestion of, or a specula-
tive possibility of, error, is not suf-
ficient for an election committee
to order a recount.(14)

�

Justification for Recount

§ 40.1 An application for a re-
count of votes in an election
contest must be based on evi-
dence sufficient to raise at
least a presumption of irreg-
ularity or fraud, and a re-
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count will not be ordered on
the mere suggestion of pos-
sible error.
In Swanson v Harrington

(§ 50.4, infra), a 1940 Iowa con-
test, the Committee on Elections
determined the central issue to be
whether the contestant could
show, by a preponderance of the
evidence, that an application for
recount was justified due to fraud
or irregularity. The committee
concluded that contestant had
failed to carry the burden of show-
ing that, due to fraud and irregu-
larity, the result of the election
was contrary to the clearly de-
fined wish of the constituency in-
volved.

§ 40.2 An elections committee
will not conduct a recount
until the necessity therefor
has been established by evi-
dence showing a probability
of error.
In the contested elections case

of Stevens v Blackney from Michi-
gan (§ 55.3, infra), presented to
the House on Sept. 22, 1949, the
elections subcommittee informed a
contestant prior to his taking any
testimony that a recount would be
ordered by the committee in pre-
cincts where the official returns
were impugned by evidence. The
committee rationale was that the
probability of error should first be

shown in order to avoid subjecting
a Member whose election had
been certified to ‘‘fishing expedi-
tions’’ and ‘‘frivolous contests.’’

Burden of Showing Fraud, Ir-
regularity, or Mistake

§ 40.3 Where a party to an elec-
tion contest claims that a re-
count of the ballots was in
error, in that he was not
credited with votes from a
certain ballot box, he has the
burden of proof to establish
that through fraud or mis-
take such votes were re-
moved from the box before
the recount.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, the
defeated candidate, Alphonse Roy,
applied to the secretary of state of
New Hampshire for a recount pur-
suant to state law. At the recount,
at which both parties were rep-
resented, discrepancies were
found resulting in a tie vote of
51,690 votes for each candidate.
Both candidates appealed to the
ballot-law commission for final de-
termination. Subsequently, Arthur
B. Jenks notified the Governor
that he had obtained proof of a
34- or 36-vote discrepancy in his
favor in the town of Newton, New
Hampshire, and petitioned for a
rehearing. The Committee on
Elections placed the burden of
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proof on Mr. Jenks to establish
that there were 34 votes cast for
him in the Newton precinct ballot
box, which were not given to him
on either recount, and ‘‘that these
ballots by fraud or mistake were
removed from this ballot box at
some time before a recount. . . .’’
The committee accepted the origi-
nal recount of the Newton ballots
as the best evidence of the num-
ber of votes cast, and declared Mr.
Roy elected by a majority.

§ 40.4 The House will not order
an elections committee to
conduct a recount until the
necessity has been estab-
lished by evidence which
warrants the presumption of
fraud or irregularity.

In the 1949 Michigan contested
election of Stevens v Blackney
(§ 55.3, infra), the House followed
the majority report by declining to
order a recount because the con-
testant had offered no evidence
impugning the official returns.
The rationale was that, unless
error were first demonstrated, the
Committee on Elections would be
burdened with ‘‘frivolous con-
tests’’; and there was no proof
that a House-conducted recount
would be more accurate than the
original count in any event.

Burden of Proving Recount
Would Change Election Re-
sult

§ 40.5 Where the contestant
seeks a complete recount of
votes, based on a partial re-
count, he has the burden of
proving that such recount
would change the result of
the election—that is, would
establish a majority for him.
In Moreland v Schuetz (§ 52.3,

infra), a 1944 Illinois contest, the
committee found that a partial re-
count, which covered 42 percent of
total votes cast and included over
56 percent of votes cast for
contestee, reduced contestee’s ma-
jority, but not enough to change
the outcome. The committee ruled
that contestant had failed to sus-
tain his burden of proof, and indi-
cated that the partial recount was
by no means conclusive proof that
the trend of the change as shown
by the recount in favor of the con-
testant would have continued
throughout the recount of all bal-
lots.

§ 40.6 An election committee
declared that it could pro-
ceed to a recount if some
substantial allegations of ir-
regularity or fraud are al-
leged, and the likelihood ex-
ists that the result of the
election would be different
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were it not for such irregu-
larity or fraud.
See the 1965 Iowa election con-

test of Peterson v Gross (§ 61.3,
infra), where the election com-
mittee declined to order a recount
and recommended dismissal of the
contest, a recommendation with
which the House later agreed,
after finding that the contestant
(who lost by 419 votes) had not
clearly presented proof sufficient
to overcome the presumption that
the returns of the returning offi-
cers were correct. The contestant
had admitted that he was not al-
leging fraud on the part of any-
one.

§ 40.7 A committee on elections
will not order a recount of
ballots where the contestant
has merely shown errors in
the official return insuffi-
cient to change the results of
the election.
In the 1934 Illinois contested

election of Weber v Simpson
(§ 47.16, infra), the contestee won
by a plurality of 1,222 votes and
the contestant requested that the
committee order a recount after
his examination of the tally sheets
in all the 516 precincts in the dis-
trict found discrepancies reducing
the contestee’s plurality to 920
votes. The committee denied the
request, however, and rec-

ommended the adoption of a reso-
lution that the contestee was enti-
tled to the seat.

§ 40.8 A committee on elections
refused to conduct a partial
recount where contestant
failed to sustain the burden
of proving fraud or irregular-
ities sufficient to change the
result of the election.
In addition to failure to sustain

the burden of proof of fraud as
noted above, the contestant in
O’Connor v Disney (§ 46.3, infra),
was held not to have sufficiently
demonstrated that proper custody
of ballots was maintained subse-
quent to the election.

§ 41. Procedure

Exhaustion of State Remedies

§ 41.1 To obtain an order from
the House for a recount of
votes in an election contest,
contestant should show that
he has exhausted state court
remedies to obtain a recount
under state law.
In Swanson v Harrington

(§ 50.4, infra), a 1940 Iowa con-
test, contestant claimed that cer-
tain votes had been cast by per-
sons only temporarily within the
district, and therefore unqualified,
and sought an order from the
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House that would require a re-
count of the total vote. The Com-
mittee on Elections found that
contestant had not exhausted his
remedy of obtaining a recount
through the state courts, as per-
mitted by the Iowa code, prior to
appealing to the committee to
order a recount. The committee
rejected contestant’s argument
that he had been precluded from
invoking state court aid as the
courts had not construed the rel-
evant state election contest laws
as they applied to House seats.
Although the committee claimed
the power to order a recount, in
its discretion, without reference to
state proceedings, it indicated it
would not order a recount until
contestant had exhausted state
court remedies. [Compare Carter
v LeCompte (§ 57.1, infra), a 1957
Iowa contest in which the com-
mittee expressly rejected Swanson
v Harrington.]

Recounts Permitted by State
Law

§ 41.2 A recount of votes may
be sought pursuant to a stat-
ute requiring the secretary
of state to conduct a recount
at the request of either can-
didate.
In the 1938 New Hampshire

election contest of Roy v Jenks
(§ 49.1, infra), the original official

returns from the Nov. 3, 1936,
election gave Alphonse Roy 51,370
votes and Arthur B. Jenks 51,920
votes, a plurality of 550 votes for
Mr. Jenks. On Nov. 9, Mr. Roy ap-
plied to the secretary of state of
New Hampshire for a recount,
pursuant to state law making it
mandatory upon that official to
conduct a recount upon request of
either candidate.

Production of Evidence Justi-
fying a Recount as Pre-
requisite

§ 41.3 The Subcommittee on
Elections informed a contest-
ant that the House would not
order a recount without evi-
dence and before testimony
had been taken.
In the 1949 Michigan contested

election case of Stevens v
Blackney (§ 55.3, infra), the Sub-
committee on Elections responded
on Feb. 15, 1949, to a letter from
a contestant, informing him that
the House could, ‘‘on recommenda-
tion from the committee, order a
recount after all testimony had
been taken, in precincts where the
official returns were impugned by
such evidence.’’ [Emphasis sup-
plied.]

Joint Applications for Recount

§ 41.4 Joint applications for a
recount received by the
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Clerk of the House are com-
municated by him to the
Speaker together with ac-
companying papers, and are
then referred to a committee.
In the 1943 Missouri election

contest of Sullivan v Miller
(§ 52.5, infra), the two parties to
an election contest filed a joint ap-
plication proposing that the House
order the Missouri Board of Elec-
tion Commissioners to conduct a
recount. The Clerk received this
application and communicated it
to the Speaker in a letter with ac-
companying papers from the par-
ties. The Speaker then referred
the materials to an elections com-
mittee.

Use of Auditors

§ 41.5 The actual counting and
auditing of returns, on a re-
count of ballots by the Sub-
committee on Elections of
the Committee on House Ad-
ministration, may be con-
ducted by auditors from the
General Accounting Office
assigned to the committee.
In the 1961 Indiana investiga-

tion of the right of Roush or
Chambers to a seat in the House

(§ 59.1, infra), the Committee on
House Administration passed a
motion directing the Sub-
committee on Elections to conduct
a recount of the ballots. The Sub-
committee on Elections then pro-
ceeded to Indiana where the ac-
tual recount was performed by 13
auditors assigned to the com-
mittee from the General Account-
ing Office. The elections sub-
committee prescribed the proce-
dures that the auditors followed
in conducting the recount.

Reconsideration of Action Or-
dering a Recount

§ 41.6 An elections committee
may reconsider its action in
ordering a recount of ballots
and determine that such re-
count is not justified.
In McAndrews v Britten

(§ 47.12, infra), a 1934 Illinois con-
test, an elections committee voted
to order a recount of ballots, and
funds were sought to defray the
expense thereof. Subsequently,
however, the committee reconsid-
ered and decided against such a
recount based on a rehearing at
which contestee’s objections to the
recount were presented.
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L. DISPOSITION OF CONTESTS; RESOLUTIONS

§ 42. Generally

Disposal By House Resolution

§ 42.1 Election contests, if not
resolved on motion or other
prior proceedings, are gen-
erally disposed of by House
resolution following debate
on the floor of the House.
The disposition of election con-

tests by resolution, after debate
thereon, is a procedure that has
been uniformly followed in nearly
all contests that have been
brought before the House since
the 1930’s. See § 46.2, infra.

Resolution Disposing of Con-
test as Privileged

§ 42.2 A privileged resolution
is the procedure to declare
contestee to have been elect-
ed and entitled to a seat.
In Gormley v Goss (§ 47.9,

infra), a 1934 Connecticut contest,
a House resolution was called up
as privileged; it was agreed to by
voice vote and without debate. It
provided:

Resolved, that Edward W. Goss was
elected a Representative in the Sev-
enty-third Congress from the Fifth
Congressional District in the State of
Connecticut and is entitled to a seat as
such.

§ 42.3 A resolution disposing of
an election contest is privi-
leged and may be called up
at any time.
In McAndrews v Britten

(§ 47.12, infra), a 1934 Illinois con-
test, a resolution disposing of an
election contest was offered for
the immediate consideration of
the House. When a Member
sought time to debate the resolu-
tion, it was withdrawn, and unan-
imous consent was sought that it
be considered the following day
after disposition of business on
the Speaker’s table. The Speaker,
Henry T. Rainey, of Illinois, ob-
served that such a request was
not necessary, as the resolution
was privileged and could be called
up at any time.

§ 42.4 A resolution disposing of
an election contest is privi-
leged, though offered in the
House from the floor and not
reported by an elections
committee.
In Miller v Kirwan (§ 51.1,

infra), a 1941 Ohio contest, a reso-
lution declaring a contestant in-
competent to institute a contest,
and dismissing the contest, was
called up from the floor as a ques-
tion of the privilege of the House,
although it was not reported by
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15. In the Five Mississippi Cases of 1965
(§ 61.2, infra), it was pointed out to
the contestees that, if they were to
enter into debate, the contestants
might also seek recognition [contest-
ants have floor privileges under Rule
XXXII of the House]. Therefore, the
Mississippi Members did not enter
into debate although they did insert
their remarks in the Record in expla-
nation of their position. 111 CONG.
REC. 24285, 24286, 89th Cong. 1st
Sess., Sept. 17, 1965.

an elections committee. [See also
Frankenberry v Ottinger, § 61.1,
infra.]

§ 42.5 A House resolution, ac-
companied by a committee
report on an election contest,
may be called up as privi-
leged and agreed to by voice
vote and without debate.
In the 1934 California election

contest of Chandler v Burnham
(§ 47.4, infra), the election com-
mittee report contradicting the
contestant’s contentions was sub-
mitted to the House by a com-
mittee member on Apr. 19, 1934,
and this same Member called up
as privileged on May 15, 1934, a
resolution, which was agreed to by
voice vote and without debate,
specifying that the contestee was
elected and entitled to the seat.

Participation of Parties; De-
bate on Resolution Disposing
of Contest

§ 42.6 The parties to an elec-
tion contest are sometimes
permitted to be present at, or
participate in, the debate in
the House on the merits of
the contest.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, the
contestee, the seated Member,
took the floor to plead his case
during debate in the House on a

resolution to seat the contestant,
and a Member who called the at-
tention of the House to the pres-
ence of the contestant in the gal-
lery was ruled out of order.
[Under Rule XXXII, House Rules
and Manual § 919 (1973), contest-
ants have the privilege of the
floor, but not of debate.] (15)

§ 42.7 A contestee, as sitting
Member, may be permitted to
participate in the debate on
the resolution disposing of
the contest.
In the 1932 Illinois election con-

test of Kunz v Granata (§ 46.2,
infra), during debate on the com-
mittee report, the spokesman for
the minority view yielded for de-
bate to the contestee, the sitting
Member, who argued in his own
behalf. Ultimately the House
adopted a resolution that the con-
testant, not the sitting Member,
was entitled to the seat and he
thereafter appeared at the bar of
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the House and took the oath of of-
fice.

§ 42.8 A Member supporting
the recommendation of the
committee majority in an
election contest is entitled to
close debate.
In Kunz v Granata (§ 46.2,

infra), a 1932 Illinois contest, the
Speaker, John N. Garner, of
Texas, ruled that the side sup-
porting the seating of the contest-
ant—the committee majority—
rather than the Member intending
to offer a motion to recommit, was
entitled to close debate.

Extension of Time for Debate
on Resolution Disposing of
Contest

§ 42.9 The time for debate on a
privileged resolution dis-
posing of an election contest
may, by unanimous consent,
be extended for additional
time, with such time to be
equally divided between a
majority and a minority
member of the Committee on
Elections, with the previous
question to be considered as
ordered at the conclusion
thereof.
In the 1938 New Hampshire

election contest of Roy v Jenks
(§ 49.1, infra), a spokesman for the
majority report on the election

contest obtained unanimous con-
sent for an extension of time to
two and one-half hours for debate.
The additional time was divided
equally between the spokesman
for the majority view and the
spokesman for the minority view.
The previous question was consid-
ered as ordered at the conclusion
of debate. A motion to recommit
the resolution was agreed to by
the House.

Disposal by Stipulation of Par-
ties

§ 42.10 An election contest may
be disposed of by way of dis-
missal pursuant to a stipula-
tion of the parties to that ef-
fect.
In Sullivan v Miller (§ 52.5,

infra), a 1943 Missouri contest,
the parties conducted their own
recount of votes, which affirmed
that contestee had received a ma-
jority of the votes cast. The par-
ties then stipulated to the dis-
missal of the contest, which stipu-
lation was communicated to the
committee and set forth in its re-
port recommending dismissal. The
House agreed to the committee re-
port.

Disposal by Resolution Declar-
ing Seat Vacant

§ 42.11 Declaring a vacancy in
a seat is one of the options
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available to the House of
Representatives and is gen-
erally exercised when the
House decides that the con-
testant, while he has failed to
justify his claim to the seat,
has succeeded in so impeach-
ing the returns that the
House believes that the only
alternative available to de-
termine the will of the elec-
torate is to hold a new elec-
tion.
In the 1971 California election

contest of Tunno v Veysey (§ 64.1,
infra), the elections committee,
construing the Federal Contested
Elections Act [2 USC §§ 381 et
seq.], stated that the relief sought
by the contestant, that the seat be
declared vacant, was not proper
under the circumstances. The con-
testant was limited to claiming
the seat in question and offering
proof to substantiate that claim.

§ 42.12 The House may, by res-
olution, declare two elections
held to fill a vacancy in the
House to be invalid, declare
neither contestant entitled to
a seat, and require the
Speaker to inform the Gov-
ernor of the existing va-
cancy.
In the 1934 Kemp, Sanders in-

vestigation (§ 47.14, infra), arising
from a Louisiana special election,

the Speaker upheld the propriety
of that clause in the resolution
which required the Speaker to no-
tify the Governor of Louisiana of
the action taken by the House in
declaring the seat vacant.

Demand for Division on Reso-
lution Disposing of Contest

§ 42.13 The defeat of a sub-
stitute resolution declaring
contestee to have been elect-
ed does not preclude a de-
mand for a division of the
question on a resolution de-
claring contestant entitled to
a seat and declaring con-
testee not so entitled.
In Kunz v Granata (§ 46.2,

infra), a 1932 Illinois contest, a
demand was made for a division
of the question for purposes of the
vote on a resolution, the first part
of which declared the contestee to
have been defeated and the sec-
ond part of which declared the
contestant to have been elected.
This demand followed the defeat
of a substitute resolution that de-
clared the contestee to have been
elected. A point of order was
raised against the request for a
division on the ground that the
House had just voted on the ‘‘re-
verse of this proposition.’’ The
Speaker overruled the point of
order and the question was di-
vided.
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§ 42.14 A Member may demand
a division of two propo-
sitions in a resolution dis-
posing of an election contest,
the first declaring contestee
not entitled to a seat and the
second declaring contestant
so entitled.
In the 1938 New Hampshire

election contest of Roy v Jenks
(§ 49.1, infra), following three
hours of debate on the election
committee report in which the
contestee, a sitting Member, par-
ticipated, the previous question
was ordered and a Member de-
manded a division of two propo-
sitions in the resolution. Accord-
ingly, on the first proposition the
House voted that the contestee,
the sitting Member, was not enti-
tled to the seat and, on the second
proposition, that the contestant
was entitled to the seat.

Resolutions Admitting Neither
Contestant to a Seat

§ 42.15 A resolution may take
the form of a declaration
that the prima facie as well
as the final rights of the con-
testants be referred to a com-
mittee on elections, and,
until such committee shall
have reported and the House
decided such questions, that
neither contestant be admit-
ted to a seat.

In the 1934 Kemp, Sanders in-
vestigation (§ 47.14, infra), both
parties presented certificates of
election at the date of convening
of the second session of the 73d
(Congress. A Member from Lou-
isiana thereupon offered a resolu-
tion from the floor that neither of
the contestants be admitted to a
seat until the elections committee
reported and the House decided
on the question. Ultimately, nei-
ther party was found to have been
validly elected, and the House au-
thorized the Speaker to notify the
Governor of the vacancy.

§ 42.16 A privileged resolution
declaring contestant entitled
to a seat in the House may be
recommitted to the Com-
mittee on Elections with in-
structions that the com-
mittee obtain further testi-
mony from voters who cast
certain disputed ballots.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, the
House adopted a motion to recom-
mit with instructions a privileged
resolution declaring a contestant
entitled to a seat in the House.
The instructions provided for the
taking of additional evidence, and
that either the whole committee
or a subcommittee could inves-
tigate, administer oaths, and issue
subpoenas.
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Substitute Resolutions

§ 42.17 A resolution disposing
of an election contest is priv-
ileged, and a Member may
not offer a substitute there-
fore unless the Member con-
trolling the time for debate
yields for that purpose or un-
less the previous question is
voted down.
In the 1934 Illinois election con-

test of McAndrews v Britten
(§ 47.12, infra), a Member, Homer
C. Parker, of Georgia, sought
unanimous consent that a resolu-
tion disposing of the election con-
test be considered after the close
of business on the Speaker’s table.
The Speaker informed the Mem-
ber that such a request was not
necessary, as the resolution was
privileged and could be called up
at any time.

When the resolution was offered
by Mr. Parker, another Member,
Adolph J. Sabath, of Illinois, im-
mediately sought recognition to
offer a ‘‘substitute’’ for the resolu-
tion, but the Member refused to
yield for that purpose and was
recognized by the Speaker pro
tempore for one hour. Mr. Sabath
then asked for unanimous consent
that his ‘‘substitute’’ be read for
the information of the House, to
which request Mr. Ralph R. Eltse,
of California, objected. Mr. Parker

then yielded a few minutes of his
time to Mr. Sabath, who read the
’’substitute’’ resolution. The pre-
vious question was then ordered,
and no further action was taken
on Mr. Sabath’s resolution.

§ 42.18 The House has rejected
a substitute resolution pro-
viding that the contest be re-
committed to the Committee
on House Administration
with instructions (1) to allow
contestant to inspect all bal-
lots and other pertinent pa-
pers; and (2) to permit con-
testant to take additional tes-
timony after such inspection.
In the 1949 Michigan contested

election of Stevens v Blackney
(§ 55.3, infra), after the House had
refused to allow a contestant a re-
count because contestant had
failed to produce evidence over-
coming the presumption that
there had been a fair election, al-
though a recount of only seven of
the 207 precincts had reduced
contestee’s plurality from 1,217
votes to 784 votes. The House had
under consideration a resolution
seating the contestee, when the
Member handling the resolution
yielded for an amendment which
would have sent the case back to
the Committee on House Adminis-
tration. The substitute resolution
was rejected by voice vote and the
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16. Rule XI clause 25, House Rules and
Manual § 733 (1973).

17. Id.
18. Id. (notes).

original resolution was then
agreed to without debate and by
voice vote, thus seating the
contestee.

Failure to Take Action on Re-
ported Resolutions

§ 42.19 There have been in-
stances in which the House
has failed to take action on
resolutions reported from an
elections committee declar-
ing contestee entitled to his
seat.
In the 1940 Tennessee election

contest of Neal v Kefauver (§ 50.1,
infra), the election committee re-
port disclosed that it had dis-
missed the contest because of the
contestant’s failure to take evi-
dence, file briefs, and appear in
person. At the same time the com-
mittee submitted the committee
report it also reported a resolution
to the House declaring the
contestee to be entitled to the
seat. The House did not take any
action on the resolution during
the 76th (Congress, however. The
contestee was a returned Member
of Congress, already sworn and in
office.

§ 42.20 There have been in-
stances in which the House
has not called up a resolu-
tion disposing of an election
contest.

In the 1934 Illinois election con-
test of Weber v Simpson (§ 47.16,
infra), the committee report con-
cluded that the contestant had
failed to ‘‘overcome the prima
facie case made by the election re-
turns upon which a certificate of
election was given to the
contestee.’’ The committee sub-
mitted a resolution that the
contestee was entitled to his seat,
but the resolution was not called
up.

§ 43. Committee Reports

Under the House rules, until
the 94th Congress, the Committee
on House Administration was re-
quired to make a final report to
the House in each contested elec-
tion case.(16)

This report was to be made at
such time ‘‘as the committee con-
siders practicable in that Con-
gress to which the contestee is
elected.’’ (17) Prior to the adoption
of this language, the rule required
submission of final reports not
later than six months from the
first day of the first regular ses-
sion of the Congress. Such rules
have been construed as directory
rather than mandatory.(18)
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In General; Form of Report

§ 43.1 The committee report
may be summary in form,
and may provide for the dis-
position of more than one
contest in the same report.
In Woodward v O’Brien (§ 54.6,

infra), a 1947 Illinois contest, the
Committee on House Administra-
tion disposed of the contest in a
summary report which also pro-
vided for the disposition of two
other cases. The report recited
that no testimony in behalf of the
contestant had been taken during
the required period, and rec-
ommended that notices of inten-
tion to contest the elections be
dismissed.

§ 43.2 An elections committee
report may summarily rec-
ommend that a contest be
dismissed as lacking in
merit.
In Mankin v Davis (§ 54.2,

infra), a 1947 Georgia election
contest in which the contestant
disputed the method by which the
contestee had been nominated in
the primary election, the com-
mittee report indicated that the
committee had held full hearings
in the contest, and had given con-
sideration to the contestee’s brief,
which had been filed more than
30 days after reception of a copy

of the contestant’s brief, and the
committee summarily rec-
ommended that the contest be dis-
missed ‘‘as lacking in merit.’’ Ac-
cordingly, the contest was dis-
missed.

§ 43.3 The Committee on
House Administration has
submitted a final report on
an election contest brought
by a defeated primary can-
didate although there was no
record of transmittal of the
contest to the committee.
In the 1951 Georgia contested

election of Lowe v Davis (§ 56.3,
infra), there was no record of
transmittal of the contest to the
Committee on House Administra-
tion, nor did the House adopt a
resolution referring the contest to
the committee, but the committee
nevertheless submitted a unani-
mous report indicating that the
contestant, who had not been a
candidate in the general election,
had been defeated by the
contestee in the primary election
and that ‘‘the contestee had not
been guilty of any acts in connec-
tion with that primary which
would disqualify him for office.’’

Resolution Accompanying Re-
port

§ 43.4 A member of an elec-
tions committee may submit
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19. This procedure has been followed in
almost every election contest.

a report on an election con-
test from the floor for print-
ing in the Record, and then
immediately call up an ac-
companying privileged reso-
lution relating to the contest
by unanimous consent.
In the 1943 Illinois election con-

test of Moreland v Schuetz (§ 52.3,
infra), after submitting the elec-
tion committee report that the
contestant had not introduced suf-
ficient evidence to warrant a com-
plete recount, which he had re-
quested, a Member on the election
committee then by unanimous
consent called up on the same day
the resolution disposing of the
contest.

The House agreed to the resolu-
tion.(19)

Timeliness of Report

§ 43.5 The rule that required
the Committee on House
Elections to submit their
final reports within six
months from the first day of
the first regular session to
which the contestee was
elected was construed to be
directory and not manda-
tory, so as not to prevent the
consideration of an election
contest reported after the six
months had expired.

In Roy v Jenks (§ 49.1, infra), a
1938 New Hampshire contest, a
point of order was made against
acceptance of a final report on an
election contest by the House in
that it was not timely, being in
violation of former section 47 of
Rule XI, which required the sub-
mission of such reports not later
than six months from the first day
of the first regular session of the
Congress to which the contestee
was elected. The Speaker over-
ruled the point of order chal-
lenging the report, noting that a
mandatory construction of that
rule would be inconsistent with
the constitutional right of the
House to judge the election of its
Members, and inconsistent with
the statutory right of parties to
collect testimony for a longer pe-
riod.

§ 43.6 The Speaker ruled that a
point of order could not be
directed against reception by
the House of an elections
committee report that was
not presented to the House
until after the period re-
quired for its submission had
expired.
As noted above, in Roy v Jenks

(§ 49.1, infra), a 1938 New Hamp-
shire contest, Speaker William B.
Bankhead, of Alabama, overruled
a point of order directed against
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the late filing of an elections com-
mittee report; an appeal from this
decision was laid on the table by
a roll call vote.

Minority Reports

§ 43.7 By unanimous consent,
the minority views of an
elections committee may be
filed subsequent to the filing
of the majority final report.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, the
minority of the Committee on
Elections was granted one week,
by unanimous consent, to file its
views.

§ 43.8 The minority views of an
election committee, though
filed subsequent to the views
of the majority, were by
unanimous consent printed
to accompany the views of
the majority.
In the 1932 Illinois election con-

test of Kunz v Granata (§ 46.2,
infra), the report from the major-
ity on the Committee of Elections
No. 3 was submitted on Mar. 11,
1932, and the following day a
member of the committee minority
was given unanimous consent by
the House to print the minority
views to accompany the majority
report.

§ 43.9 Dissenting members of a
subcommittee on elections

have presented minority
views and recommendations,
together with a chrono-
logical chart of events, the
rules of the Committee on
Elections, and the laws gov-
erning contested elections.
In the 1949 Michigan contested

election of Stevens v Blackney
(§ 55.3, infra), the minority report
took strong exception to the ac-
tions of the subcommittee and
filed a minority report citing
precedents of the House, court de-
cisions and federal statutes.

Effect of Contestant’s With-
drawal or Abandonment of
Contest

§ 43.10 The report of an elec-
tions committee may recite
the fact that contestant had
withdrawn his notice of con-
test, and may include a reso-
lution recommending that
contestee be held entitled to
his seat.
In Smith v Polk (§ 50.3, infra), a

1939 Ohio contest, a unanimous
report of the Committee on Elec-
tions recited the fact that contest-
ant had withdrawn the contest
and recommended the following
resolution:

Resolved, That the Honorable James
G. Polk was duly elected as Represent-
ative from the Sixth Congressional
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20. See also LaGuardia v Lanzetta
(§ 47.10, infra), a 1934 New York
election contest.

District of the State of Ohio to the Sev-
enty-sixth Congress and is entitled to
his seat.

§ 43.11 There have been in-
stances in which an elections
committee has failed to sub-
mit a final report, particu-
larly in those cases where
the House has been informed
that the contestant has aban-
doned his contest.
In the 1937 Tennessee contested

election case of Rutherford v Tay-
lor (§ 49.2, infra), the Clerk trans-
mitted a letter to the Speaker ad-
vising that the contestant had ini-
tiated an election contest on Dec.
4, 1936, by serving notice on the
contestee, a returned Member,
and had taken testimony on Jan.
27, 29, and again on Apr. 27,
1937, but that no further testi-
mony had been adduced. The
Clerk advised in the letter that
the contest had abated. The
Speaker referred the letter, along
with copies of the notice and an-
swer, to the Committee on Elec-
tions No. 1 and ordered the mate-
rials printed as a House docu-
ment.(20)

§ 43.12 A report of a committee
on elections, containing its
recommendations as to the

disposition of the contest,
may include a transcript of
contestant’s letter of with-
drawal.
In the 1934 Mississippi election

contest of Reese v Ellzey (§ 47.13,
infra), the Committee on Elections
report contained a letter from the
contestant withdrawing from the
contest, stating in part that ‘‘while
so many matters of vital impor-
tance require the attention of the
Congress, it would be unpatriotic
on my part to attempt to occupy
the time of Congress about a mat-
ter of such trivial importance to
the welfare of our country.’’

Failure of Committee to Sub-
mit Report

§ 43.13 There have been in-
stances in which an elections
committee did not submit a
report and the House did not
dispose of a contest in which
testimony had been taken by
the parties and forwarded
pursuant to statute.
In the 1934 Pennsylvania elec-

tion contest of Felix v Muldowney
(§ 47.7, infra), the Speaker laid be-
fore the House a letter from the
Clerk transmitting the contest in-
stituted by the contestant. That
communication, containing also
original testimony taken by the
parties and other accompanying
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papers, was referred to the Com-
mittee on Elections and ordered
printed. The committee, however,
did not submit a report relating to
this election contest during the
73d Congress, and the House took
no other action with respect to the
contest.

§ 43.14 There have been in-
stances in which the report
of the Subcommittee on Elec-
tions has been printed and
adopted by the full Com-
mittee on House Administra-
tion, but no further action
taken on the election contest.
In the 1963 Minnesota election

contest of Odegard v Olson (§ 60.1,
infra), neither a resolution dis-
missing the contest or declaring
the contestee entitled to his seat
nor the report of the Sub-
committee on Elections, was sub-
mitted by the Committee on
House Administration to the
House, although the full com-
mittee had adopted the sub-
committee report finding that
time for taking testimony had ex-
pired.

§ 44. Form of Resolutions

Form of Resolution Disposing
of Contest

§ 44.1 In a resolution dis-
missing an election contest,

the House struck language
declaring the contestee to be
entitled to the seat, as such
language is inappropriate in
a procedural matter.
In the 1965 Mississippi election

contest of Wheadon et al. v
Abernethy et al. [The Five Mis-
sissippi Cases] (§ 61.2, infra), the
House determined that the con-
testants who were not candidates
in the official congressional elec-
tion held in November 1964 (held
under statutes which had not
been set aside by a court of com-
petent jurisdiction), lacked stand-
ing under the contested elections
statute, 2 USC §§ 201 et seq. Ac-
cordingly, the House voted to dis-
miss the contests, based on its
precedents. The resolution, how-
ever, further declared that the
contestees, all sitting Members,
were entitled to their seats. The
resolution was amended to strike
this language as inappropriate in
a procedural matter.

§ 44.2 For form of resolution
declaring contestant incom-
petent to initiate an election
contest and dismissing his
notice of contest, and bar-
ring future consideration by
the House of subsequent pe-
titions or papers relating to
the case, see Miller v Kirwan
(§ 51.1, infra).
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21. See also Michael v Smith, § 54.3,
infra.

1. 2 USC § 389(b).
2. 2 USC § 396.

§ 44.3 A single resolution may
dispose of several contested
elections.
In Roberts v Douglas (§ 54.4,

infra), a 1947 California contest,
without debate and by voice vote,
the House agreed to a resolution
disposing of three contested elec-
tions simultaneously on July 25,
1947. In none of the cases had any
testimony been taken on behalf of
the contestants within the time
prescribed for taking of testimony.

In another instance in 1949,
after the committee report rec-
ommended that three contested
elections be dismissed on the
grounds that no testimony had
been received by the Clerk within
the requisite time period, the
house agreed without debate and
on a voice vote to a resolution dis-
missing the contests simulta-
neously. See Browner v
Cunningham (§ 55.1, infra), Fuller
v Davies (§ 55.2, infra), and
Thierry v Feighan (§ 55.4,
infra).(21)

§ 45. Costs and Expenses;
Compensation and Al-
lowances

A witness whose deposition is
taken under the Federal Con-

tested Elections Act is entitled to
receive the same fees and travel
allowance paid to witnesses sub-
penaed to appear before the
House of Representatives or its
committees.(1)

The Committee on House Ad-
ministration may allow to any
party reimbursement, from the
contingent fund of the House, for
his reasonable expenses of the
case, including reasonable attor-
ney’s fees. An application for such
reimbursement should be accom-
panied by a detailed account of
such expenses, together with sup-
porting vouchers and receipts.(2)

Under the former Contested
Elections Act, 2 USC § 226, no
contestant or contestee was to be
paid more than $2,000 for ex-
penses in election contests. Pay-
ment of any sum under the former
statute was subject to several con-
ditions and obligations. No such
limit, other than the term ‘‘rea-
sonable expenses’’ is contained in
the present statute, 2 USC § 396.
�

Payments From Contingent
Fund

§ 45.1 Where authorized by the
House, the Committee on
House Administration may
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make payments, even after
the House adjourns, from the
House contingent fund for its
expenses incurred in its in-
vestigation of an election
contest.
In Wilson v Granger (§ 54.5,

infra), a 1948 Illinois contest, fol-
lowing numerous extensions of
time granted by the Committee on
House Administration to the par-
ties in an election contest, the
House agreed to a resolution pro-
viding for payments, after ad-
journment, by the committee of a
limited amount from the contin-
gent fund, to cover the costs of
employment of investigators, at-
torneys, and clerical, steno-
graphic, and other assistants in-
volved in the investigation.

§ 45.2 The House may agree to
a resolution providing for
payment of expenses in-
curred by an elections com-
mittee, from the contingent
fund of the House.
In Roy v Jenks (§ 49.1, infra), a

1938 New Hampshire contest, a
committee on elections having
been directed to conduct an addi-
tional investigation in a contested
election case, the House agreed to
a resolution called up by unani-
mous consent by a member of the
committee which provided for pay-
ment of its expenses from the con-
tingent fund of the House.

Payments From Treasury Au-
thorized by Joint Resolution

§ 45.3 Congress may, by joint
resolution, appropriate
money from the Treasury to
pay expenses incurred by the
parties in an election con-
test.
In Lanzetta v Marcantonio

(§ 48.1, infra), a 1936 New York
contest, on the final day of the
second session of the 74th Con-
gress, a House joint resolution
was introduced from the floor
which made appropriations for the
payment of expenses incurred in
an election contest for a seat in
the House from New York. Pay-
ment was authorized to both con-
testant and contestee for expenses
incurred, as audited and rec-
ommended by the Committee on
Elections. The joint resolution was
passed without debate and by
voice vote.

Payments to Candidates In-
volved in Election Dispute In-
vestigation

§ 45.4 In an investigation of
the right of two candidates
for a seat in the House in a
disputed election, the House
has authorized by resolution
the reimbursement of both
candidates for mileage and
expenses actually incurred
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3. Now 2 USC § 396.

in connection with the inves-
tigation by the Committee on
House Administration.
In the 1961 Indiana investiga-

tion of the right of J. Edward
Roush or George O. Chambers to
a seat in the House (§ 59.1, infra),
the committee report reasoned
that ‘‘had the investigation . . .
been an actual ‘election contest,’
both the contestant and the
contestee would have been author-
ized reimbursement of those ex-
penses actually incurred in con-
nection with the investigation con-
ducted by the committee’’; hence
the House resolved to reimburse
both candidates.

Retroactive Payments

§ 45.5 When, in a disputed elec-
tion, the right of a candidate
to a seat in the House has
been determined, the Mem-
ber-elect may be retro-
actively given the compensa-
tion, mileage, allowances,
and other emoluments of a
Member from the time he
would otherwise have been
sworn, had not his right to
the seat been investigated.
In the 1961 Indiana investiga-

tion of the question of the right of
J. Edward Roush or George O.
Chambers to a seat (§ 59.1, infra),
the House ultimately resolved

that Roush was entitled to the
seat and awarded him the com-
pensation, mileage, and the like,
of a Member from the time that
the Congress had convened (when
he would otherwise have taken
the oath).

Reimbursement Request Where
Contest Has Abated

§ 45.6 A request for reimburse-
ment of legal expenses in-
curred in a contested elec-
tion was submitted to the
Clerk even though the con-
test had abated by reason of
the contestant’s failure to
produce evidence in support
of his case within the time
required by law.

In the 1937 Tennessee election
contest of Rutherford v Taylor
(§ 49.2, infra), the contestee
claimed that he was entitled to re-
imbursement for legal expenses as
permitted by 2 USC § 226.(3)

Eventually the Clerk transmitted
a letter to the Speaker notifying
him that the contest had abated,
but not before the contestant had
served notice of the contest upon
the contestee, who answered the
notice. Also, some testimony was
taken before the case abated. The
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Committee on Elections never
issued a final report on the case.

Payments Conditioned on Good
Faith in Filing the Contest

§ 45.7 A contestant’s petition
for expenses may be denied
by an elections committee on
the ground that contestant
did not display good faith in
filing the contest and made
no showing of probable
cause for relief.

In McEvoy v Peterson (§ 52.2,
infra), a 1944 Georgia contest, an
elections committee concluded
that contestant had not filed the
contest in good faith, and denied
his petition for reimbursement of
expenses, it appearing that he had
not been a member of any reg-
istered political party in the state,
his name had not been on any bal-
lots’ and he had not received any
votes.

M. SUMMARIES OF ELECTION CONTESTS, 1931–72

§ 46. Seventy-Second Con-
gress, 1931–32

§ 46.1 Kent Coyle
In the general election held on

Nov. 4, 1930, Everett Kent was a
candidate on the Democratic tick-
et and William R. Coyle was a
candidate on the Republican tick-
et for election as Representative
in Congress from the 30th Con-
gressional District of Pennsyl-
vania. The election officials cer-
tified in the regular manner that
in the election William R. Coyle
received 28,503 votes and Everett
Kent 27,621 votes. Thereupon the
Governor of Pennsylvania, on Dec.
2, 1930, declared William R. Coyle
elected, and on the same day
issued his certificate of such elec-
tion.

Citizens and residents of sev-
eral election districts filed peti-
tions with a state court alleging,
upon information, that fraud was
committed in the computation of
the votes cast in said districts,
and asking that a recount of the
ballots therein be ordered and
held pursuant to an act of the leg-
islature which stated it to be the
duty of the court, upon proper pe-
tition, to appoint a recount board
and to sit with the same and su-
pervise a recount of the ballots.

On Dec. 11, 1930, Mr. Kent
caused notice of an election con-
test to be served upon Mr. Coyle,
and answer thereto was served
upon Mr. Kent on Jan. 9, 1931.

On Mar. 28, 1931, that being
next to the last of the 40 days al-
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lowed contestee to offer proof, and
after notice, contestee came in
and offered as proof in the contest
the entire court proceedings had
in the recount in the election dis-
tricts mentioned above, including
stenographers’ notes of testimony,
petitions, and orders. To this offer
of proof contestant objected, and
the objection was renewed and in-
sisted upon in his brief and the
argument before the elections
committee.

On Apr. 4 and again on Apr. 8,
1931, which was within the 10
days allowed contestant for offer-
ing proof in rebuttal only, contest-
ant, after notice, offered evidence
as in rebuttal of that offered by
contestee on Mar. 28, 1931, based
upon the contention (1) that the
court in broadening and pros-
ecuting the inquiry as it did, ex-
ceeded its statutory authority, and
(2) that the testimony was not
taken before a person and in the
manner prescribed by Congress.

The report (No. 1264) of the
elections committee, submitted
May 7, 1932, stated in part:

The petitions asking for a recount of
the vote in the districts in question
contained a general allegation of fraud
in the computation of the vote, and did
not specify the congressional vote. As
the names of all candidates for office in
the State were printed on one ballot,
the recount necessarily involved the
vote for State and local officers as well

as representative in Congress. How far
a judge of the State court did or did
not have a right to go in an investiga-
tion of the election of State and local
officers is a matter with which this
committee is not concerned. The com-
mittee does not approve the manner in
which the congressional vote was in-
vestigated. . . . But neither the com-
mittee nor Congress is bound in a mat-
ter of this kind by any act of a judge
of a State court, whether within or be-
yond statutory authority.

The committee does not concede any
right of a party to an election contest
to take proof in any manner other than
that fixed by Congress, but feels that
contestant is not in a position to raise
that point in this contest, for the fol-
lowing reasons:

In the first place the petitions were
undoubtedly filed with contestant’s
consent and approval, by his sup-
porters and in the interest of his cause.
Having filed notice of contest and
taken testimony, he elected to go into
the State court for a recount of ballots
at a time when Congress was in ses-
sion and this committee functioning.

In the second place contestant seeks
to benefit by the result of the recount.
The testimony taken by him on the 4th
and the 8th of April relates mostly to
the result of the recount, upon which is
based his chief contention. . . .

As to the remarkable difference be-
tween the count and the recount of the
ballots in the six districts in question,
contestant contends that he was de-
prived in the count and return of many
votes either by gross error or fraud of
someone or more of the election offi-
cials in each of the districts. Contestee
contends that the count and return
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4. 75 CONG. REC. 11055, 72d Cong. 1st
Sess., May 24, 1932.

5. Also reported in 6 Cannon’s Prece-
dents § 186.

6. H. Rept. No. 778, 75 CONG. REC.
5848, 5849, 72d Cong. 1st Sess.; H.
Jour. 537, 538.

was bona fide and correct from each of
said districts, but after the election
and prior to the recount someone se-
cured access to the ballots and changed
the pencil markings on many of them.

[Election officials in the districts in
question] were sworn and examined, as
well as the custodians of the ballot
boxes, handwriting experts, and all
other persons who seemed likely to be
able to throw any light upon the sub-
ject. The ballot boxes, the ballots them-
selves, and all other documentary evi-
dence was examined. A recital of much
of this evidence in this report, or a ref-
erence in detail to it, would accomplish
no good purpose. The committee has
carefully considered the record, as well
as the briefs filed and the arguments
made, and while it is unable to point
out therefrom exactly what did take
place, it is of opinion and holds that
contestant has failed to sustain any of
the allegations of his notice of contest.

The committee therefore rec-
ommends to the House the adoption of
the following resolution:

Resolved, That Everett Kent was
not elected a Representative to the
Seventy-second Congress from the
thirtieth congressional district of the
State of Pennsylvania, and is not en-
titled to a seat therein.

Resolved, That William R. Coyle
was a duly elected Representative to
the Seventy-second Congress from
the thirtieth district of the State of
Pennsylvania, and is entitled to re-
tain his seat therein.

The above privileged resolution
(H. Res. 234) was agreed to by
voice vote and without debate.(4)

On July 16, 1932, Speaker John
N. Garner, of Texas, laid before
the House the following request:

Mr. Coyle asks leave to withdraw
from the files of the House the original
records of the court of Carbon County,
Pa., which are adduced in evidence and
made a part of the printed testimony
in the contested election case of Kent
v. Coyle, Seventy-second Congress,
said case having been decided by the
House of Representatives, the return of
said official court records having been
requested by said court of Carbon
County, Pa.

There was no objection to the
request, upon assurances from the
Speaker that ‘‘this will not in any
way affect the ordinary rules con-
cerning the withdrawal of papers.’’

Note: A syllabus for Kent v
Coyle may be found herein at
§ 34.4 (evidence). See also § 7 (ju-
risdiction and powers of courts)
and § 39 (inspection and recount
of ballots).

§ 46.2 Kunz v Granata(5)

On Mar. 11, 1932, Mr. John H.
Kerr, of North Carolina, sub-
mitted the report (6) of the major-
ity from the Committee on Elec-
tions No. 3 in the election contest
brought by Democrat Stanley H.
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7. 75 CONG. REC. 5848, 72d Cong. 1st
Sess.; H. Jour. 537.

8. 75 CONG. REC. 5885, 72d Cong. 1st
Sess.; H. Jour. 541.

9. John N. Garner (Tex.).
10. 75 CONG. REC. 652, 72d Cong. 1st

Sess.; H. Jour. 157.

Kunz against Republican Peter C.
Granata from the Eighth Congres-
sional District of Illinois. The ma-
jority report was also signed by
Mr. Butler B. Hare, of South
Carolina, Mr. John McDuffie, of
Alabama, Mr. Guinn Williams, of
Texas, Mr. John E. Miller, of Ar-
kansas, and Mr. Howard W.
Smith, of Virginia. Thereupon,
Mr. Carl R. Chindblom, of Illinois,
obtained unanimous-consent per-
mission (7) that the minority of
that committee have until mid-
night, Mar. 14, 1932, to file their
views. On Mar. 12, 1932, Mr.
Charles L. Gifford, of Massachu-
setts, was granted unanimous-
consent permission (8) to file the
minority views, signed by himself
and by Mr. Harry A. Estep, of
Pennsylvania, with the majority
report.

On Dec. 16, 1931, the Speak-
er (9) had laid before the House a
communication (10) from the Clerk
transmitting the contest. The com-
munication and accompanying pa-
pers were referred to the Com-
mittee on Elections No. 3 and or-
dered printed (though not as
House documents).

The certified returns of the elec-
tion held Nov. 4, 1930, had given

contestee 16,565 votes to 15,394
votes for contestant, a majority of
1,171 votes for contestee.

Contestant Kunz, having filed
timely notice of contest, applied
for appointment of a notary public
within the Eighth Congressional
District, pursuant to 2 USC § 206
(now 2 USC §§ 386–388), to obtain
testimony in his behalf. The no-
tary public ‘‘commissioner’’ there-
upon served a subpena duces
tecum upon election officials, re-
quiring them to produce ballots
and other materials pertinent to
the election. This action neces-
sitated the subsequent modifica-
tion of two court orders by the
court which had impounded the
ballots for recount in certain mu-
nicipal elections. A complete re-
count of all congressional ballots
was then conducted by the board
of election commissioners under
supervision of contestant’s notary
public and in the presence of a no-
tary appointed by contestee. Their
return, submitted by contestant’s
notary public, gave contestant
16,345 votes to 15,057 votes for
contestee, a majority of 1,288
votes for contestant.

The revised returns as reported
by the contestant’s appointed no-
tary public were analyzed by the
committee report as follows:

The contestant was entitled to every
‘‘straight ticket’’ cast . . . [provided] his
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name was thereon unmolested along
with the other Democratic candidates.
The fact that the contestant did not re-
ceive the straight-ticket vote in many
of the precincts is conclusive evidence
of fraud or gross irregularity and mis-
takes. [T]his could only be corrected by
resort to the ballot boxes and a recount
of the vote; when this was done and
the straight-ticket vote given contest-
ant which he had received, he over-
came the contestee’s apparent majority
of 1,171 votes, and defeated the
contestee by a majority of 1,288 votes.

The minority views took excep-
tion to this conclusion, and ques-
tioned the correctness of the ‘‘pre-
tended recount,’’ noting that ‘‘a
number of these so-called straight
Democratic ballots were also
marked for Granata, which, under
the Illinois law, should have been
counted for Mr. Granata.’’ Deci-
sions by the notary public with re-
spect to spoiled and defective bal-
lots were challenged by the minor-
ity, as was the absence of conclu-
sive evidence regarding 6,458
votes counted for contestant and
claimed to be fraudulent by
contestee. The minority claimed
that ‘‘the record will show that
some disputed ballots were put in
envelopes with the thought that
they would be brought for the de-
cision of the committee or the
House. They were not brought to
the committee or the House.’’

The committee majority found
that ‘‘the ballots in this contest

were preserved as provided by law
and were kept under the super-
vision and control of . . . the clerk
of the board of election commis-
sioners, and that the ballot boxes
were all opened under his super-
vision or the supervision of his
deputies, and that after the same
were counted they were placed
back in the boxes as the law re-
quired and again put in the prop-
er depository.’’ The minority
claimed that ‘‘the integrity of the
ballots had not been preserved,’’
as, rather than being forwarded to
the House committee, ballot boxes
were opened several at a time, im-
properly commingled and counted
simultaneously at separate tables
in such unruly manner as to pre-
vent thorough supervision by the
notary public.

The committee majority further
found that contestee’s counsel,
who had also been retained as
counsel for contestants in certain
municipal elections, had procured
the ballot impounding order [re-
ferred to above] and writ which
prohibited contestant from pro-
ceeding with taking testimony
during the statutory period (see 2
USC § 386). The committee con-
cluded that the time during which
the ballots were ‘‘in custodia legis’’
should not be considered within
the statutory period in which the
contestant was allowed to take
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testimony. The majority also cited
an agreement between counsel for
both parties to this effect.

The minority, while admitting
the existence of informal agree-
ments between the parties regard-
ing extension of time, cited Parillo
v Kunz (6 Cannon’s Precedents
§ 116) and Gartenstein v Sabath
(6 Cannon’s Precedents § 115) to
support their contention that ‘‘evi-
dence not having been taken in
the time as required by statute,
could not be considered, even
though there were stipulations of
the parties to the contrary.’’

The committee majority con-
cluded that the notary public com-
missioner, designated by contest-
ant to take testimony in his be-
half, ‘‘was an officer and the rep-
resentative of the Congress to
take evidence in this contest’’ (cit-
ing In re Lorley (1890), 134 U.S.
372), and that in such capacity,
and pursuant to statute, he could
require the production of ballots
as ‘‘papers’’ pertaining to an elec-
tion (‘‘the best evidence of the in-
tention of the electors’’) and could
recount such ballots in the pres-
ence of contestee’s appointed no-
tary public commissioner.

The minority contended that
‘‘there was no authority for the al-
leged recount,’’ and that, under an
opinion of the Illinois attorney
general in Rinaker v Downing (2

Hinds’ Precedents § 1070), the
production of ballots could not be
compelled under the statute. The
minority noted that, in Rinaker,
the House had rejected the major-
ity committee report which had
asserted the right of a notary pub-
lic to conduct a recount of ballots.
The minority also contended that
no contested election case existed
which held that ‘‘a notary public
can conduct a recount where ob-
jection has been urged to such
proceeding.’’

The minority conceded that a
federal court, while considering
contestee’s motion for writ of pro-
hibition, had held that ballots
were ‘‘papers’’ within the meaning
of the statute. They claimed, how-
ever, that the court did not hold
that the notary public, having ob-
tained the ballots, could conduct
his own recount. Rather, the court
had left that issue for the House
to decide. To establish the inva-
lidity of such recount by a notary
public, the minority quoted the
Committee on Elections report in
Gartenstein v Sabath (6 Cannon’s
Precedents § 115):

Your committee is of the opinion
that the primary evidence of the votes
cast for the candidates for Representa-
tive in the Congress of the United
States in this district was the poll
books and ballots themselves, and that
the official count by the election offi-
cers should not be set aside by the tes-
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timony of a witness who merely looked
at the ballots and testified to the re-
sults.

Mr. Kerr called up as privileged
House Resolution 186 (11) on Apr.
5, 1932. By unanimous consent,(12)

pursuant to the request of Mr.
Kerr, debate on the resolution was
extended to four hours, to be
equally divided and controlled by
himself and Mr. Gifford. In stat-
ing the question, the Speaker in-
cluded as part of the request the
ordering of the previous question
at the conclusion of debate. Then,
Mr. Kerr asked unanimous con-
sent that Mr. Edward H. Camp-
bell, of Iowa, be permitted to offer
a substitute resolution at the con-
clusion of debate. Mr. Campbell
explained that his ‘‘substitute’’
would embody a motion to recom-
mit to the Committee on Elections
for the purpose of conducting a re-
count of ballots. Reserving his
right to object, Mr. Gifford stated
that the minority would offer as a
substitute their recommendation
that contestee be declared entitled
to his seat. He thought that Mr.
Campbell’s motion might preclude
such motion. Then, in response to
a parliamentary inquiry, the
Speaker stated that the House,

having agreed to order the pre-
vious question at the conclusion of
debate, had precluded the offering
of either proposed motion. There-
fore, the Chair restated the unani-
mous-consent request to include
the ordering of the previous ques-
tion on the motion to recommit
and on the majority and minority
resolutions.(13)

In debate, Mr. Kerr emphasized
that the recount of ballots had
been made in the presence of
contestee and a notary public ap-
pointed by him. While denying
that in every contest a recount
would be justified by an allegation
that a contestant ‘‘ran behind his
ticket,’’ Mr. Kerr contended that a
recount was justifiable where, as
here, contestant received ‘‘1,284
votes less than the other Demo-
cratic candidates in 11 precincts.’’

Mr. Gifford centered his conten-
tions in debate upon the question
of the integrity of the ballots,
claiming that ballots are not the
‘‘best evidence . . . when any op-
portunity has been given to let
them be tampered with.’’ Mr. John
C. Schafer, of Wisconsin, upon
being informed that the notary
public for contestant had not
transmitted the ballots to the
Committee on Elections, ques-
tioned the efficacy of the majority
finding that ballots were ‘‘papers’’
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which in an election contest are
required by the statute to be
transmitted to the House.

Mr. Kerr, in response to Mr.
Frederick W. Dallinger, of Massa-
chusetts, distinguished Garten-
stein as, in that case, the House
had decided that a similar recount
conducted by contestant’s notary
public was irregular because ‘‘only
half of the votes had been re-
counted and therefore they could
not tell who was elected.’’ Mr.
Dallinger replied that, in the
present contest as well,
contestee’s counsel had repeatedly
objected to the recount because
‘‘from 100 to 600 ballots were
found to be missing out of various
ballot boxes.’’ Mr. Gifford yielded
for debate to the contestee (Mr.
Granata), the sitting Member,
who contended that under state
law, the many ballots which had
been marked ‘‘straight Demo-
cratic’’ and had also been marked
for him should have been consid-
ered votes for him.

The Speaker pro tempore ruled
that the side supporting seating of
the contestant, rather than the
Member intending to offer a mo-
tion to recommit, was entitled to
close debate.

After all time had expired, Mr.
Campbell, of Iowa, offered the fol-
lowing resolution: (14)

Resolved, That the contested-election
case of Stanley H. Kunz v. Peter C.
Granata be recommitted to the Com-
mittee on Elections No. 3 with instruc-
tions either to recount such part of the
vote for Representative in the Seventy-
second Congress from the eighth con-
gressional district of Illinois as they
shall deem fairly in dispute, or to per-
mit the parties to this contest, under
such rules as the committee may pre-
scribe, to recount such vote, and to
take any action in the premises, by
way of resolution or resolutions, to be
reported to the House or otherwise, as
they may deem necessary and proper.

On demand of Mr. Campbell,
the yeas and nays were ordered,
and the motion was rejected by
178 yeas to 186 nays, with 4
‘‘present.’’ Thereupon, Mr. Gifford
offered the following substitute (15)

for the resolution:
Resolved, That Peter C. Granata was

elected a Representative to the Sev-
enty-second Congress of the eighth
congressional district of the State of Il-
linois.

On demand of Mr. Gifford, the
yeas and nays were ordered and
the substitute was rejected by 170
yeas to 189 nays, with 5
‘‘present.’’

Mr. Estep demanded a division
of the question for a vote on the
resolution (H. Res. 186), the first
part of which stated:

Resolved, That Peter C. Granata was
not elected as Representative in the
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Seventy-second Congress from the
eighth congressional district in the
State of Illinois and is not entitled to
the seat as such Representative.

Mr. Thomas L. Blanton, of Texas,
made a point of order against the
request for a division, claiming
that the House had just voted on
the ‘‘reverse of this proposition.’’
The Speaker overruled the point
of order under the precedents of
the House. On a division vote, the
first part of the resolution was
agreed to, 190 ayes to 168 noes.

The second part of the resolu-
tion stated:

Resolved, That Stanley H. Kunz was
elected a Representative in the Sev-
enty-second Congress from the eighth
congressional district in the State of Il-
linois and is entitled to his seat as
such Representative.

Such portion of the resolution
was agreed to by voice vote.

Thereupon, Mr. Kunz appeared
at the bar of the House and took
the oath of office.

Note: Syllabi for Kunz v
Granata may be found herein at
§ 27.8 (extension of time for taking
testimony); § 29.2 (ballots as ‘‘pa-
pers’’ required to be produced);
§ 37.7 (interpretations of ‘‘straight
ticket’’ votes); § 37.19 (integrity of
ballots); § 42.1 (disposal of contest
by House resolution); § § 42.7, 42.8
(participation by parties and de-
bate on resolution disposing of

contests); § 42.13 (demand for divi-
sion on resolution disposing of
contest); § 43.8 (minority reports).

§ 46.3 O’Connor v Disney
In the contested election case of

O’Connor v Disney, the contest-
ant, Charles O’Connor, was the
Republican candidate and the
contestee, Wesley E. Disney, was
the Democratic candidate for Rep-
resentative in Congress from the
First Congressional District of
Oklahoma at an election held
Nov. 4, 1930. In accordance with
the official count and canvass of
the election returns by the county
election boards certified to the
state election board in accordance
with law, and in turn canvassed
by such board, the state election
board found and certified that the
contestant O’Connor received
41,642 votes and the contestee
Disney received 41,902 votes, and
certified that the contestee was
elected Representative by a major-
ity of 260 votes. Accordingly, a
certificate of election was duly
issued by the said board to the
contestee on Nov. 15, 1930.

The contestant alleged that in
two of the ten counties in the dis-
trict there had been fraudulent or
irregular miscounts of ballots
which had deprived him of 862
votes. The contestee in his answer
denied such allegations and con-
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tended that ballot boxes in those
counties had been left unprotected
and had afforded such opportunity
for tampering that any change in-
dicated by a recount would be the
result of such tampering.

The report in favor of contestee
was submitted by Mr. Joseph A.
Gavagan of New York, for the
Committee on Elections No. 2 on
May 11, 1932 (Rept. No. 1288).
The report stated that the com-
mittee, in considering the evi-
dence in the case, had been guid-
ed by the following principles:

I. The official returns are prima facie
evidence of the regularity and correct-
ness of official action.

II. The burden of coming forward
with evidence to meet or resist the pre-
sumption of regularity rests with the
contestant.

III. That to entitle a contestant in an
election case to an examination of the
ballots, he must establish (a) that
some fraud, mistake, or error has been
practiced or committed whereby the re-
sult of the election was incorrect, and
a recount would produce a result con-
trary to the official returns; (b) that
the ballots since the election have been
so rigorously preserved that there has
been no reasonable opportunity for
tampering with them.

In the view of the committee,
the testimony conclusively estab-
lished that the precinct boards
were properly instructed as to the
election law of Oklahoma with re-
spect to the manner and method

of counting ballots and, in par-
ticular, split ballots; and that in
instances wherein questions arose
as to split ballots, a judge of the
board would consult the law and
properly instruct the counters and
watchers as to the principles gov-
erning the counting of the ballots.
The committee was thereby con-
vinced that all ballots were duly
and properly counted, and con-
cluded that the contestant had
failed to sustain the burden of
proof of any mistake in the meth-
od of counting the ballots.

With respect to the care and
preservation of the ballots, the
committee noted the following cir-
cumstances:

The evidence established that each
election precinct board at the close of
the election placed the paper ballots in
folders together with a tally sheet of
the votes cast, which, in turn, were
placed in wooden boxes, and sent the
boxes to the office of the county elec-
tion board located in a combination
hotel and office building; part of the of-
fices were used as a real estate and in-
surance office by the witness Lloyd La
Motte, then secretary of the county
election board. Each ballot box was
placed upon a shelf, and in some in-
stances the keys opening the locks
thereon were left dangling from the
boxes, and in other instances the keys
were kept in an unlocked drawer. The
testimony of the witness La Motte and
the witness Corkins . . . is to the ef-
fect that several persons had keys to
the outside office of the place where
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16. 79 N.Y. 279.
17. 75 CONG. REC. 11050, 72d Cong. 1st

Sess., May 24, 1932.

the ballot boxes were kept, and the
witness La Motte testified to the fact
that rumors of tampering with the bal-
lot boxes were prevalent on the streets
for a period of days after the election.
This condition of easy access to the
ballots continued for a period of nine
days after the election, before they
were removed to a place of safety and
preservation.

The committee quoted the fol-
lowing language from the opinion
in People v Livingston: (16)

Everything depends upon keeping
the ballot boxes secure. . . . Every con-
sideration of public policy, as well as
the ordinary rules of evidence, require
that the party offering this evidence
should establish the fact that the bal-
lots are genuine. It is not sufficient
that a mere possibility of security is
proved, but the fact must be shown
with reasonable certainty. If the boxes
have been rigorously preserved the bal-
lots are the best and highest evidence;
but if not, they are not only the weak-
est, but the most dangerous evidence.

The majority of the committee
concluded as follows:

In the opinion of the majority of your
committee the record in this case is
barren of any competent proof tending
to show or establish fraud, mistake, or
error, in either the counting of the bal-
lots cast or the official returns of the
vote in the genera] election held in No-
vember, 1930, in Ottawa County of the
first congressional district of Okla-
homa; that said record is sterile of
proof of the safeguarding of the ballots

after the said election, but
contrarywise, is pregnant with positive
evidence that said ballots were, for a 9-
day period subsequent to said election,
available, accessible, and perhaps sub-
jected to public interference or private
tampering; that the proof of such ac-
cessibility is so compelling as to give
rise to a reasonable presumption that
the sanctity of said ballots was indeed
violated, the true result of the election
falsified, and the will of the electorate
defeated, thwarted, or destroyed. Con-
sequently, the majority of your com-
mittee believes that a recount of bal-
lots cast in the said election would de-
stroy the will of the electorate, defeat
the true result of said election, and
visit grave injustice on the duly elected
Representative from said district.

We therefore submit the following
resolution. [H. Res. 233]:

Resolved, That Wesley E. Disney
was elected a Representative in the
Seventy-second Congress from the
first congressional district in the
State of Oklahoma, and is entitled to
a seat as such Representative.

In additional views, Mr. John C.
Schafer, of Wisconsin, supported
the seating of contestee but con-
tended that if the House were to
be guided by Kunz v Granata (see
§ 46.2, supra), the then most re-
cent precedent regarding the va-
lidity of a recount, the recount
should be granted.

The privileged resolution (H.
Res. 233) was agreed to by voice
vote after extended debate.(17)
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18. H. Rept. No. 695, 78 CONG. REC.
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Jour. 153.

19. Henry T. Rainey (Ill.).
20. 77 CONG. REC. 3344, 73d Cong. 1st

Sess.; H. Jour. 255.

21. 78 CONG. REC. 3165 73d Cong. 2d
Sess.; H. Jour. 202.

22. Henry T. Rainey (Ill.).

Note: Syllabi for O’Connor v
Disney may be found herein at
§ 35.10 (evidence necessary to
compel examination of ballots);
§ 37.20 (preservation of ballots);
and § 40.8 (burden of proving
fraud sufficient to change election
result).

§ 47. Seventy-third Con-
gress, 1933–34

§ 47.1 Bowles v Dingell
On Feb. 9, 1934, Mr. John H.

Kerr, of North Carolina, sub-
mitted the report (18) of the Com-
mittee on Elections No. 3, in the
election contest of Charles Bowles
against John D. Dingell, from the
15th Congressional District of
Michigan, in the 73d Congress.
On May 12, 1933, the Speaker (19)

had laid before the House a let-
ter (20) from the Clerk transmit-
ting a ‘‘petition and accompanying
letter’’ relating to the election of
Nov. 8, 1932. The communication
and accompanying papers were re-
ferred to the Committee on Elec-
tions No. 3 but not ordered print-
ed.

The summary report related
that ‘‘there was no notice of con-

test ever filed in said matter, as
provided by law,’’ and dismissed
the case. The report accompanied
House Resolution 260,(21) which
Mr. Kerr offered from the floor as
privileged on Feb. 24, 1934. The
resolution was agreed to by the
House by voice vote and without
debate. It provided:

Resolved, That Charles Bowles is not
entitled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Fifteenth Congressional
District of the State of Michigan; and
be it further

Resolved, That John D. Dingell is en-
titled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Fifteenth Congressional
District of the State of Michigan.

Note: Syllabi for Bowles v Din-
gell may be found herein at § 20.1
(necessity for filing notice of con-
test).

§ 47.2 Brewster v Utterback
During the organization of the

House of Representatives of the
73d Congress on Mar. 9, 1933, Mr.
Bertrand H. Snell, of New York,
objected to the oath being admin-
istered to the Member-elect, John
G. Utterback, from the Third Con-
gressional District of Maine. Mr.
Utterback (contestee) was then
asked by the Speaker,(22) under
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1. 77 CONG. REC. 71, 73d Cong. 1st
Sess.; H. Jour. 6.

2. 77 CONG. REC. 72, 73d Cong. 1st
Sess.; H. Jour. 6.

the precedents, to stand aside
while other Members-elect and
Delegates-elect were sworn.
Thereafter, Mr. Edward C. Moran,
Jr., of Maine, offered from the
floor as privileged House Resolu-
tion 5,(1) which stated:

Resolved, That the Speaker is hereby
authorized and directed to administer
the oath of office to the gentleman
from Maine, Mr. John G. Utterback.

Resolved, That Ralph O. Brewster
shall be entitled to contest the seat of
John G. Utterback under the provi-
sions of chapter 7, title 2, United
States Code, notwithstanding the expi-
ration of the time fixed for bringing
such contests, provided that notice of
said contest shall be filed within 60
days after the adoption of this resolu-
tion.

In response to the parliamen-
tary inquiry propounded by Mr.
Joseph W. Byrns, of Tennessee,
the Speaker stated that under the
general parliamentary law, the
rules of the House not having
been adopted, Mr. Moran was en-
titled to recognition for one hour
on the resolution. Mr. Moran
thereupon was granted unani-
mous-consent permission that
time on the resolution be limited
to 20 minutes, to be equally di-
vided and controlled by himself
and Mr. Snell, and that he be per-
mitted to yield to Mr. Snell for the

purpose of offering a substitute to
the resolution.

Mr. Moran related that the
state canvassing board, consisting
of the Governor and a seven-man
council and responsible for certi-
fying the election results, were di-
vided four to four on the question
of certification of contestee’s elec-
tion and that contestee (Mr.
Utterback) did not possess a cer-
tificate signed by the Governor.
Mr. Moran contended that the
Third Congressional District of
Maine was entitled to representa-
tion pending contestant’s bringing
of the contest as permitted by his
resolution.

Mr. Snell then offered his sub-
stitute resolution (2) which pro-
vided:

Resolved, That the papers in posses-
sion of the Clerk of the House in the
case of the contested election from the
third district of Maine, be referred to
the Committee on Elections No. 1, with
instructions to report on the earliest
day practicable who of the contesting
parties is entitled to be sworn in as sit-
ting Member of the House.

Mr. Snell contended that the
House should not recognize the
prima facie right of contestee to a
seat by permitting him to take the
oath absent a certificate of elec-
tion required by the House and by
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Sess.; H. Jour. 237.

the laws of Maine. Mr. John W.
McCormack, of Massachusetts,
cited several precedents wherein
the House had permitted Mem-
bers-elect to take the oath of office
‘‘when the House was satisfied
that the man was elected.’’ Mr.
Snell claimed that the election
was still in dispute. Upon his de-
mand, the yeas and nays were or-
dered on his substitute, which
was defeated by 105 yeas to 296
nays. The resolution seating Mr.
Utterback was thereupon agreed
to by voice vote, after which he
appeared at the bar of the House
and took the oath of office, con-
firming the seating of the
contestee.

The report of the Committee on
Elections No.. 3 was submitted by
Mr. Clark W. Thompson, of Texas,
on May 22, 1934. Minority views
of Mr. Randolph Perkins, of New
Jersey, accompanied the report.
(On Mar. 6, 1934, the Speaker
had laid before the House a let-
ter (3) from the Clerk transmitting
the contest, original testimony
and other papers, and had re-
ferred it to the committee.)

The report related that in the
‘‘regular state election’’ held on
Sept. 12, 1932, contestee
(Utterback) had received 34,520
votes to 34,226 votes for contest-

ant and 213 votes for one Carl S.
Godfrey, a plurality of 294 votes
for contestee. Contestant alleged
that in 16 of the voting precincts
comprising the district, the fraud-
ulent or negligent failure of elec-
tion officials to perform their du-
ties as required by state law was
sufficient to void all votes cast in
those precincts and therefore to
establish a remaining plurality of
votes for contestant. From the mi-
nority views of Mr. Perkins, it ap-
pears that contestant was claim-
ing that election officials had ne-
glected to provide voting booths in
those precincts, that in other pre-
cincts ballots contained identical
markings made by the same hand,
that in another more ballots had
been cast than there were voters,
and that in yet another precinct
officials had illegally permitted
and assisted unqualified voters to
cast ballots.

The committee report accepted
as binding an advisory opinion of
the Supreme Court of Maine ren-
dered to the Governor and his ex-
ecutive council. That opinion ad-
vised that in two of the 16 con-
tested precincts ballots should be
discounted for failure of election
officials to perform certain duties
made mandatory by state law.
The committee, assuming the va-
lidity of that opinion, found that
contestee’s plurality would then
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4. 78 CONG. REC. 9760, 73d Cong. 2d
Sess.; H. Jour. 587.

be reduced to 74. The committee
then made the further assumption
that ‘‘the advisory board did not
think that there was sufficient
evidence to disturb the returns
from the other 14 precincts com-
plained of by the contestant.’’ As
to those 14 precincts, the com-
mittee determined ‘‘that there was
not sufficient evidence of legal
fraud or intentional corruptness to
justify the committee to recount
the ballots of those precincts or to
justify the committee in sus-
taining the contestant’s conten-
tions.’’

Contestant evidently abandoned
his allegations of fraud during the
committee hearings, and relied
upon proof of negligence and
irregularities by officials to sup-
port his contest. On these
grounds, the committee sum-
marily sustained the court advi-
sory opinion and refused to
‘‘disfranchise the voters in the 16
precincts . . . because of some al-
leged breach of official duty of the
election officers.’’

Mr. Perkins contended ‘‘that the
provisions of voting booths as re-
quired by state law is a manda-
tory requirement and that in their
absence the vote must be rejected’’
[citing In re Opinions of the Jus-
tices, 124 Me. 474, 126 A. 354
(1924)]. In one precinct where vot-
ing booths were not employed, he

cited as ‘‘undisputed’’ that 159 of
163 votes for contestee had been
marked by a single election offi-
cial. Citing Yost v Tucker (2
Hinds’ Precedents § 1078), Mr.
Perkins argued that the House
should follow a state court inter-
pretation that a particular state
law is a mandatory requirement.
Mr. Perkins further contended
that there was much corroborative
evidence in support of contestant’s
particular allegations.

Mr. Thompson called up House
Resolution 390 (4) as privileged on
May 28, 1934. The resolution,
which was agreed to by voice vote
and without debate, provided:

Resolved, That Ralph O. Brewster is
not entitled to a seat in the House of
Representatives of the Seventy-third
Congress from the Third Congressional
District of the State of Maine; and fur-
ther

Resolved, That John G. Utterback is
entitled to a seat in the House of Rep-
resentatives in the Seventy-third Con-
gress from the Third Congressional
District of the State of Maine.

Note: Syllabi for Brewster v
Utterback may be found herein at
§ 4.2 (House power over adminis-
tration of oath to candidate in
election contests); § 5.14 (advisory
opinions on state law); § 9.2 (cer-
tificates of election); § 10.13 (viola-
tions and errors by officials as
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grounds for contest); § 20.2 (notice
of contest filed late); § 38.1 (voter
intention as paramount concern in
interpreting ballot).

§ 47.3 Casey v Turpin
Mr. John H. Kerr, of North

Carolina, submitted the report (5)

of the Committee on Elections No.
3 on Mar. 12, 1934, in the election
contest of John J. Casey against
C. Murray Turpin from the 12th
Congressional District of Pennsyl-
vania. On Jan. 5, 1934, the Speak-
er (6) had laid before the House a
letter (7) from the Clerk transmit-
ting a copy of the notice of contest
and reply with the statement that
no testimony had been received
within the time prescribed by law
and that the contest apparently
had abated. The Speaker had re-
ferred that communication to the
Committee on Elections No. 3.

On Feb. 2, 1934, the Speaker
laid before the House a letter (8)

from the Clerk transmitting a let-
ter from contestant which stated
that the commissioner before
whom testimony had been taken

in his behalf ‘‘has failed to for-
ward this testimony to the Clerk
of the House of Representatives in
accordance with law, and notwith-
standing attempts to have her
comply with the provisions of this
statute, she has, up to the present
date, failed to do so.’’ Contestant
requested the Clerk or the House
to require the production of such
testimony. The Clerk’s commu-
nication, together with the con-
testant’s request, was referred to
the Committee on Elections No. 3
and ordered printed as a House
document.

The committee report stated
that ‘‘there was no evidence before
the committee of the matters
charged in his notice of contest,
and no briefs filed, as provided by
law.’’ The committee dismissed
the contest for lack of such evi-
dence and for failure of contestant
to appear in person to show cause
why his contest should not be dis-
missed.

The committee report accom-
panied House Resolution 345,(9)

which Mr. Kerr called up as privi-
leged on Apr. 20, 1934. Mr. Kerr
immediately moved the previous
question, and the resolution was
agreed to by voice vote and with-
out debate. House Resolution 345
provided:

Resolved, That John J. Casey is not
entitled to a seat in the House of Rep-
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10. H. Rept. No. 1278, 78 CONG. REC.
6971, 73d Cong. 2d Sess.; H. Jour.
419.

11. Henry T. Rainey (Ill.).
12. 78 CONG. REC. 760, 73d Cong. 2d

Sess.; H. Jour. 64.

resentatives of the Seventy-third Con-
gress from the Twelfth Congressional
District of the State of Pennsylvania.

Resolved, That C. Murray Turpin is
entitled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Twelfth Congressional
District of the State of Pennsylvania.

Note: Syllabi for Casey v Turpin
may be found herein at § 15.1
(failure to take testimony within
prescribed time); § 29.1 (failure to
produce testimony); § 33.1 (cause
for dismissal); § 33.2 (order to ap-
pear).

§ 47.4 Chandler v Burnham
Mr. Joseph A. Gavagan, of New

York, submitted the report (10) of
the Committee on Elections No. 2
on Apr. 19, 1934, in the election
contest brought by Claude Chan-
dler against George Burnham
from the 20th Congressional Dis-
trict of California. The Speaker (11)

had referred the contest to that
committee on Jan. 16, 1934, on
which date he had laid before the
House a letter (12) from the Clerk
transmitting the contest, original
testimony, and relevant papers.

In the election for Representa-
tive held Nov. 8, 1932, the official

returns gave a plurality of 518
votes to contestee from a total of
87,061 votes cast.

Contestant served timely notice
of contest on Dec. 19, 1932, alleg-
ing that ‘‘he had received a major-
ity of all the lawful votes cast’’;
that election officials had rejected
‘‘void, spoiled, mutilated, or
marked’’ ballots cast for him; that
there were deviations in the num-
ber of ballots delivered to and the
number accounted for in some of
the precincts; that many used bal-
lots were unaccountably missing
from the ballot boxes; and ‘‘that
by reason of frauds, irregularities,
and substantial errors, many
votes counted for the contestee
should have been counted for the
contestant.’’ The committee, while
not dismissing the contest for fail-
ure of contestant to state with
particularity the basis of his con-
test and the names and frauds al-
leged, stated that contestant’s no-
tice of contest had been insuffi-
cient in this respect and would
under other circumstances be
grounds for sustaining contestee’s
motion to dismiss.

In testimony and in his brief be-
fore the Committee on Elections
No. 2, contestant alleged that in
14 precincts the combination of
violations of election laws by offi-
cials through illegal counting, in-
valid compositions of election
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boards, unsworn officials, and
unattested tally sheets and the
condition of ballots and envelopes
containing ballots should ‘‘warrant
the rejection of the returns in
total.’’

The committee determined that
contestant ‘‘failed to establish
fraud, deceit, conspiracy, or con-
nivance on the part of the
contestee or any election board, of-
ficial clerk, or employee.’’ In arriv-
ing at this determination, the
committee was guided by the fol-
lowing postulates:

1. The official returns are prima
facie evidence of the legality and cor-
rectness of official action.

2. That election officials are pre-
sumed to have legally performed their
duties.

3. That the burden of coming for-
ward with evidence to meet or resist
these presumptions rests with the con-
testant.

4. That fraud is never presumed, but
must be proven.

5. That the mere closeness of the re-
sult of an election raises no presump-
tion of fraud, irregularities, or dishon-
esty.

The committee considered the
distinction between ‘‘mandatory’’
election laws, which confer the
right of suffrage by voiding an
election unless certain procedures
are followed, and ‘‘directory’’ stat-
utes, which fix penalties for viola-
tion of procedural safeguards but
do not void an election for non-

compliance. The committee deter-
mined that contestant had alleged
violations of ‘‘directory’’ statutes,
‘‘a departure from which will not
vitiate an election, if the irreg-
ularities do not deprive any legal
voter of his vote, or admit an ille-
gal vote, or cast uncertainty on
the result, and has not been occa-
sioned by the agency of a party
seeking to derive benefit from
them.’’ The committee, while rec-
ognizing its power to reject entire
groups of ballots as requested by
contestant, stated that such power
would only be exercised ‘‘where it
is impossible to ascertain with
reasonable certainty the true
vote.’’

Specifically, the committee re-
jected contestant’s claim that bal-
lots in five precincts should be
voided because election boards
and precinct officials had not been
sworn, finding that all such offi-
cials, other than inspectors, had
subscribed to the required oath,
and citing cases in support of the
rule that an election will not be
invalidated based on such failure,
the acts of election officials acting
under color of office being binding.

Contestant alleged ‘‘that by rea-
son of a recount of approximately
one third of the ballots cast’’ he
had been elected. State law did
not provide machinery for con-
ducting a recount. Contestant
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Sess., H. Jour. 66.

claimed that during the taking of
testimony under subpena, at
which the ballots cast had been
examined in the presence of both
parties and their counsel, he had
kept a tally of votes cast, includ-
ing the very ballots he was declar-
ing to be ‘‘marked, mutilated, or
identified, and void, irregular, or
otherwise improper ballots,’’ and
that this tally was sufficient to
overcome contestee’s plurality. As
contestee had not known that con-
testant was conducting such tally,
and was not given the opportunity
to identify the ballots tallied, the
committee ruled that ‘‘the testi-
mony of the contestant in this re-
spect is uncorroborated and con-
stitutes a self-serving declaration
wholly inadmissible in evidence
and of no legal probative value.’’
The committee therefore ruled out
evidence concerning the tally, as
well as the tally itself.

The report commented that con-
testant had made contradictory al-
legations on the one hand that an
examination of the ballots as
shown by his tally indicated that
he had been elected, on the other
hand ‘‘that the ballots were not
preserved and returned in the
manner required by law.’’ The
committee ruled that ‘‘these dual
contentions cannot be maintained
. . . they cannot be asserted legal
for one purpose and illegal for an-
other.’’

On May 15, 1934, Mr. Gavagan
called up as privileged House Res-
olution 386 (13) which was agreed
to by voice vote and without de-
bate, and which provided:

Resolved, That George Burnham was
elected a Representative in the Sev-
enty-third Congress from the Twen-
tieth Congressional District of Cali-
fornia and is entitled to a seat as such
Representative.

Note: Syllabi for Chandler v
Burnham may be found herein at
§ 5.11 (election committee’s power
to examine and recount disputed
ballots); § 10.10 (distinctions be-
tween mandatory and directory
state laws); § 10.14 (violations and
errors by officials); § 22.2 (failure
to state grounds with particu-
larity); § 36.4 (official returns as
presumptively correct); § 36.11 (ef-
fective closeness of result); § 37.21
(ballot tallies); § 42.5 (resolution
disposing of contest as privileged).

§ 47.5 In re Ellenbogen
On Mar. 11, 1933, the Speak-

er (14) laid before the House a let-
ter (15) from the Clerk transmit-
ting a memorial and accom-
panying papers filed by Harry E.
Estep (a former Representative),
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16. H. Rept. No. 1431, 78 CONG. REC.
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challenging the citizenship quali-
fications of Henry Ellenbogen, a
Representative-elect from the 33d
Congressional District of Pennsyl-
vania. That communication and
accompanying papers were re-
ferred to the Committee on Elec-
tions No. 2 (not ordered printed).

The signed report (16) of the
Committee on Elections No. 2, to
accompany House Resolution 370,
was submitted by Mr. Joseph A.
Gavagan, of New York, on May 1,
1934. The report related the fol-
lowing undisputed facts:

1. That Mr. Ellenbogen (re-
spondent), was born in Vienna,
Austria on Apr. 3, 1900, declared
his intention to become a United
States citizen on May 19, 1921,
and was admitted to citizenship
on June 17, 1926;

2. That respondent was elected
a Representative on Nov. 8, 1932,
at that time being a citizen for six
years, five months;

3. That upon commencement of
the first session of the 73d Con-
gress (convened by Presidential
proclamation) on Mar. 9, 1933, re-
spondent had been a citizen for
six years, eight and one-half
months and did not take the oath
of office;

4. That upon commencement of
the second session of the 73d Con-

gress on Jan. 3, 1934, respondent,
then a citizen for seven and one-
half years, took the oath of office;

5. That on Dec. 3, 1933, the
date specified by article I, section
4, clause 2 of the Constitution for
convening of the 73d Congress
(which provision had not been su-
perseded by the 20th amendment
on the date of respondent’s elec-
tion) respondent would have been
a citizen for seven years, five
months.

Article I, section 2, clause 2 of
the Constitution provides:

No person shall be a Representative
who shall not have attained to the age
of twenty-five years and been seven
years a citizen of the United States,
and who shall not, when elected, be an
inhabitant of that State in which he
shall be chosen.

The committee determined the
central issue to be ‘‘as of what
date is the seven year citizenship
qualification for Representative
provided for in section 2 above, to
be determined?’’ Of particular in-
terest was whether the Constitu-
tion requires seven years’ citizen-
ship prior to election, prior to the
date on which the term com-
mences, or prior to the time when
the Member-elect is sworn. As the
committee could not base its deci-
sion on an exact case in point, the
committee resorted to ‘‘rules of
constitutional and statutory con-
struction, constitutional history,
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the rules of syntax, and prior in-
terpretations of related but not
identical sections of the Constitu-
tion.’’

Employing first a syntax anal-
ysis, the committee determined
that the words ‘‘when elected’’ in
the second clause of section 2
modified the word ‘‘person’’ in the
first clause only with respect to
the subject of the second clause,
i.e., habitancy, and that such
words had no relation to the
words ‘‘shall not have’’ and ‘‘been’’
in the first clause.

Examining next the history of
section 2 at the Constitutional
Convention and citing two pre-
liminary drafts submitted at the
convention, the committee con-
cluded that ‘‘the intent of the
framers (was) to require only
habitancy ‘when elected’, the
present section 2 leaving out ‘be-
fore the election’ from the citizen-
ship [requirement] in the second
draft.’’ The committee studied the
reasons expressed in the debates
at the convention for each of the
three qualifications in section 2,
concluding that the age and citi-
zenship qualifications could only
reasonably apply to Members (to
assure maturity and loyalty),
‘‘hence dates of elections need not
be controlling.’’

Asserting that the age and citi-
zenship requirements of section 2

were inserted with similar intent
by the convention, the committee
proceeded to cite precedents con-
struing the age requirement for
Representatives or Senators as de-
manding attainment of the re-
quired age when sworn and not
when elected or at the commence-
ment of term. The committee then
construed section 2 itself as dis-
tinguishing between Representa-
tives-elect in the second clause
and Representatives who must in
addition meet the qualifications of
the first clause, and cited Ham-
mond v Herrick (1 Hinds’ Prece-
dents § 499) for the proposition
that election does not, of itself,
constitute membership, ‘‘although
the period may have arrived at
which the congressional term com-
mences.’’ As well, the committee
reasoned that constitutional lan-
guage requiring Congress to as-
semble the first Monday of De-
cember unless they by law ap-
pointed a different day indicated
that the framers did not intend
that age and citizenship require-
ments must be met at a fixed
time.

The committee drew a further
analogy from article I, section 6 of
the Constitution, which prohibits
a Member of Congress from ‘‘hold-
ing any office under the United
States.’’ The report extensively
cited Hammond v Herrick, in
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which the House had construed
that provision to require Members
of Congress to divest themselves
of incompatible offices before they
are sworn, as foreseen dangers of
executive control ‘‘could mate-
rialize only in a Member.’’ The
committee report in the Ham-
mond v Herrick memorial matter
stated:

. . . Neither do election and return
create membership. These acts are
nothing more than the designation of
the individual, who, when called upon
in the manner prescribed by law, shall
be authorized to claim title to a seat.
This designation, however, does not
confer a perfect right; for a person may
be selected by the people, destitute of
certain qualifications, without which
he cannot be admitted to a seat.

The Committee report con-
cluded:

[A] plain reading of section 2 of the
Constitution of the United States, the
historical background of the section as
exemplified by the debates in the Con-
stitutional Convention, the objects
sought to be accomplished by the re-
quirements of the section, and the deci-
sions of the committees of this House
in analogous cases all compel an inter-
pretation of the citizenship qualifica-
tion of section 2 as to require 7 years
of citizenship at the time when the
person presents himself to take the
oath of office.

On June 16, 1934 (legislative
day of June 15), Mr. Gavagan
called up House Resolution 370 (17)

as privileged. The resolution,
which was agreed to by voice vote
and without debate, declared:

Resolved, That when Henry
Ellenbogen, on January 3, 1934, took
the oath of office as a Representative
from the Thirty-third Congressional
District of the State of Pennsylvania,
he was duly qualified to take such
oath; and be it further

Resolved, That said Henry
Ellenbogen was duly elected as a Rep-
resentative from the Thirty-third Dis-
trict of Pennsylvania, and is entitled to
retain his seat.

Note: Syllabi for In re
Ellenbogen may be found herein
at § 6.5 (items transmitted by
Clerk); § 9.4 (citizenship); § 17.3
(alternatives to statutory election
contests).

§ 47.6 Ellis v Thurston
The report (18) of the Committee

on Elections No. 1 was submitted
by Mr. Homer C. Parker, of Geor-
gia, on Apr. 23, 1934, in the elec-
tion contest brought by Lloyd Ellis
against Lloyd Thurston from the
Fifth Congressional District of
Iowa. The contest had been re-
ferred to that committee on Feb.
19, 1934, on which date the
Speaker (19) had laid before the
House a letter (20) from the Clerk
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transmitting the contest, original
testimony and accompanying pa-
pers. The Clerk’s communication
had been ordered printed (not des-
ignated as a House document).

The official returns gave
contestee 51,909 votes to 51,732
votes for contestant, a majority of
177 votes for contestee. On Jan.
26, 1933, the parties to the con-
test agreed in writing to conduct a
complete recount of votes, which
showed contestant to have re-
ceived 50,715 votes and contestee
to have received 51,334 votes, a
majority of 619 votes for
contestee. The report stated that
an additional 4,821 ‘‘disputed’’
votes ‘‘were not counted by the
election judges for either contest-
ant or contestee’’ and that 4,339
votes ‘‘were conceded to be no vote
for either contestant or contestee.’’

Issues and findings of the 4,821
disputed ballots, contestant con-
ceded that 1,575 ballots had been
properly voided by election judges
as not having been cast in con-
formity with state law, but con-
tended that ‘‘the voters intended
1,000 of these ballots to be for Mr.
Ellis and 575 for contestee, and
should be included in the count.’’
The committee report, assuming
the validity of contestant’s argu-
ment, found that contestee would
retain a 194-vote majority.

The report then considered the
remaining 3,246 disputed votes in

three categories. In his brief, con-
testant claimed that on 321 bal-
lots which had been cast only for
Presidential and Vice Presidential
candidates, 250 had been cast for
his party nominee and 71 for
contestee’s party nominee. Assum-
ing that the parties should be re-
spectively credited with such
votes, the committee found
contestee’s majority to be 15
votes.

Again considering the figures
given by contestant in his brief,
the report cited 142 ballots
marked for Presidential and Vice
Presidential candidates of contest-
ant’s (Democratic) party and
marked for candidates of the Re-
publican party for other offices,
but not marked for the office of
Representative, as well as 13 bal-
lots marked in contrary manner
for the Presidential candidate of
contestee’s (Republican) party,
with splits for certain Democratic
candidates, but not marked for
Representative. Finally, the report
cited contestant’s figures that of
the remaining 2,770 disputed bal-
lots, 2,164 had been marked for
contestant’s party candidate for
President and Vice President and
also marked for candidates of both
parties for other offices, but not
marked for Representative. By
claiming all the ballots that were
cast for the Presidential nominee
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of his party, but which indicated
no choice for Representative, and
by claiming 1,000 of the 1,575 bal-
lots found void under state law,
contestant urged in his brief that
he was entitled to the seat from
the Fifth Congressional District of
Iowa.

The report quoted the pertinent
sections of Iowa law prescribing
the manner of voting, and then
concluded that ‘‘the figures given
by the contestant in his brief do
not warrant a decision in his
favor.’’ The committee ruled that
voters in marking the squares op-
posite the Presidential and Vice
Presidential candidates did not in-
tend to vote a straight-party tick-
et, as the statute provided that a
cross be placed in a separate
party circle in order to cast such
vote. The committee rejected con-
testant’s claim that ‘‘the intent of
the voter should be given effect
regardless of local Iowa laws,’’
holding rather that—

. . . [T]o presume now that the vot-
ers intended to vote otherwise than as
expressed by their marked ballots
would be to indulge in a presumption
not justified in law or facts. We cannot
assume that because voters voted for
Roosevelt, or Hoover, who headed the
respective tickets, that they intended
to vote also for the candidates for Con-
gress toward whom the voters indi-
cated their neutrality.

Mr. Parker offered House Reso-
lution 359 (1) from the floor as

privileged on Apr. 25, 1934. The
resolution, agreed to by voice vote
and without debate, provided:

Resolved, That Lloyd Ellis was not
elected a Representative in the Sev-
enty-third Congress from the Fifth
Congressional District of the State of
Iowa, and is not entitled to a seat as
such Representative.

Resolved, That Lloyd Thurston was
elected a Representative in the Sev-
enty-third Congress from the Fifth
Congressional District of the State of
Iowa, and is entitled to a seat as such
Representative.

Note: Syllabi for Ellis v Thur-
ston may be found herein at § 12.5
(balloting irregularities); §§ 37.6,
37.8 (interpretations of ‘‘straight
ticket’’ votes).

§ 47.7 Felix v Muldowney
On Mar. 14, 1934, the Speak-

er (2) laid before the House a let-
ter (3) from the Clerk transmitting
the contest instituted by Anne E.
Felix against Michael J.
Muldowney from the 32d Congres-
sional District of Pennsylvania.
That communication, containing
also original testimony and other
accompanying papers, was re-
ferred to the Committee on Elec-
tions No. 2 and ordered printed.

The Committee on Elections No.
2 did not submit a report relating
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to this election contest during the
73d Congress, and the House took
no other action with respect to the
contest.

Note: Syllabi for Felix v
Muldowney may be found herein
at § 43.13 (failure of committee to
submit report on contest).

§ 47.8 Fox v Higgins
Mr. Randolph Perkins, of New

Jersey, submitted the report (4) of
the Committee on Elections No. 3
on Mar. 10, 1934, in the election
contest brought by William C. Fox
against William L. Higgins from
the Second Congressional District
of Connecticut. The Speaker (5)

had referred the contest to that
committee on Jan. 5, 1934, on
which date the Clerk had trans-
mitted to him the notice of con-
test, original testimony and ac-
companying papers relative to the
contest. The Speaker had ordered
the Clerk’s communication (6)

printed (not designated as a
House document).

In 56 of the 62 towns or voting
districts comprising the Second
Congressional District of Con-
necticut the ‘‘Australian ballot,’’

by which voters could vote a
‘‘straight ticket’’ by marking an
‘‘X’’ in the circle above a party col-
umn, was employed as the official
ballot. State law voided ballots
marked with an ‘‘X’’ in more than
one party circle. The report stated
that the committee had no evi-
dence as to the total number of
ballots rejected for this reason in
the 56 towns or elections districts,
but that contestant had intro-
duced evidence that in 28 of those
districts 624 ballots were rejected
for duplicity of voting.

Contestant’s witnesses (election
officers) testified that the term
‘‘Wet Party’’ appeared adjacent to
the column designated as ‘‘Repeal,
eighteenth amendment, Yes and
No’’ on these ballots; that 447 of
them had been marked both in
contestant’s ‘‘straight ticket’’
Democratic circle and in the ‘‘Wet
Party’’ circle; and that 147 had
been marked in contestee’s
‘‘straight ticket’’ Republican circle
and in the ‘‘Wet Party’’ circle.
Contestant requested the com-
mittee to credit him with the 300-
vote differential, which, when
taken from contestee’s official plu-
rality of 221 votes, would estab-
lish contestant as having been
elected by 79 votes.

Contestant contended that ‘‘by
reason of the juxtaposition of the
‘Wet Party’ column and the ‘repeal
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of the eighteenth-amendment’ col-
umn, voters were confused and
voted their straight-party affili-
ations and then, through confu-
sion, intending to vote for repeal,
voted in the ‘Wet Party’ circle,
and thus vitiated their ballots.’’
Contestant also alleged that
contestee, in his capacity as sec-
retary of state, had intentionally
caused such confusion by pre-
paring the ballots, and that
contestee had induced one Mi-
chael H. Rollo to become a can-
didate for Congress with the party
platform and designation of ‘‘Wet
Party’’ so as to confuse the elec-
tors and vitiate their ‘‘Straight-
ticket’’ votes.

The committee found no evi-
dence to justify it in reporting
that the official count of the votes
was incorrect. The committee also
stated that contestant had pro-
duced no evidence that Mr. Rollo’s
candidacy was in any way pro-
cured or induced by the contestee
or by anyone in his behalf. Mr.
Rollo, called as a witness before
the committee by contestant, testi-
fied that his candidacy had not
been solicited by contestee.

The committee found that
though ‘‘it is not improbable that
some voters were confused,’’ the
evidence showed that the ballots
had been prepared according to
law by a deputy secretary of state

who had placed the ‘‘Wet Party’’
last on the ticket in the Second
District because it was only being
voted on in that district and not
statewide. The evidence also
showed that the parties to be
voted on statewide were listed
first, followed by the names of the
local parties on certain ballots
that were printed separately. The
committee found that contestee,
as secretary of state, had not ‘‘de-
signedly caused the ballots to be
printed in order to create confu-
sion, or for the purpose of obtain-
ing an advantage as a can-
didate. . . .’’

The committee found, consistent
with contestant’s admission, that
‘‘the ballots which were rejected
should have been rejected’’ under
state law prohibiting voting for
more than one ‘‘straight ticket.’’
Five witnesses testified that they
had intended to vote their regular
party affiliation and, for repeal,
and had mistakenly voted for the
‘‘Wet Party.’’ The report stated
that ‘‘this was not the case of an
ambiguous or doubtful ballot,
where the committee can look at
the circumstances surrounding
the election explaining the ballot,
and get at the intent and real act
of the voter.’’ Rather, as the bal-
lots had been marked for Mr.
Rollo as well as for other can-
didates, the committee could not
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determine whether voters had in-
tended to vote for Mr. Rollo and
otherwise for a straight Repub-
lican or Dermocratic ticket, or to
cast a straight vote for contest-
ant’s (Democratic) ticket or
contestee’s (Republican) ticket and
for repeal of the 18th amendment.
The committee found the question
of intention of the voters of the re-
jected ballots to be a matter of
conjecture, and the evidence be-
fore the committee in this respect
to be ‘‘wholly unreliable.’’

The committee report accom-
panied House Resolution 296,(7)

which was called up as privileged
by Mr. Clark W. Thompson, of
Texas, on May 28, 1934. The reso-
lution, which was agreed to by
voice vote and without debate,
provided:

Resolved, That William C. Fox is not
entitled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Second Congressional
District of the State of Connecticut.

Resolved, That William L. Higgins is
entitled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Second Congressional
District of the State of Connecticut.

Note: Syllabi for Fox v Higgins
may be found herein at § 11.1
(confusing the voters as grounds
for contest); § 12.6 (balloting irreg-
ularities); § 37.1 (ambiguous bal-

lots); and § 38.3 (voter intention as
paramount concern in interpreting
ballot).

§ 47.9 Gormley v Goss
On Mar. 13, 1934, Mr. Joseph

A. Gavagan, of New York, sub-
mitted the report (8) of the Com-
mittee on Elections in the election
contest brought by Martin E.
Gormley against Edward W. Goss
from the Fifth Congressional Dis-
trict of Connecticut. The Speak-
er (9) had referred the contest to
that committee on May 9, 1933,
on which date the Clerk had
transmitted to him the notice of
contest, original testimony, pa-
pers, and documents relative to
the contest. The Speaker had or-
dered the Clerk’s communication
printed.(10)

According to the official returns
of the election held Nov. 8, 1932,
contestee received 42,132 votes to
42,054 votes for contestant—a ma-
jority of 78 votes for contestee.

Contestant alleged that through
‘‘fraud, irregularities, corruption,
and deceit’’ on the part of
contestee’s agents at voting booth
No. 1 in the third voting precinct
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in the city of Waterbury, he was
‘‘deprived of many votes far in ex-
cess of the number of votes nec-
essary to overcome contestee’s ma-
jority.’’

Contestee requested dismissal
of the allegations raised in the no-
tice of contest on the ground that
they were ‘‘vague and uncertain
and were lacking in necessary
particulars’’ as required by stat-
utes (2 USC § 201). The committee
heard argument as to the suffi-
ciency of the notice of contest, and
agreed that contestant’s notice of
contest did not meet the require-
ments of the statute.

The committee considered the
evidence in the case following the
‘‘postulates’’ that:

1. The official returns are prima
facie evidence of the regularity
and correctness of official action.

2. That election officials are pre-
sumed to have performed their
duties loyally and honestly.

3. The burden of coming for-
ward with evidence to meet or re-
sist these presumptions rests with
the contestant.

Witnesses who had voted in the
precinct in question testified that
the moderator of the voting dis-
trict, Thomas Summa, ‘‘on occa-
sions was seen to stick his head
into the voting booth and on some
occasions to enter the said booth’.’’

Considering all the testimony
relating to booth No. 1 in the

third voting precinct, the com-
mittee found that ‘‘confusion ex-
isted’’ with regard to voting on the
question of ‘‘the repeal or mainte-
nance of the eighteenth amend-
ment,’’ and as to this question’s
placement on the voting machine.
The committee further found that
many voters were seeking infor-
mation in this respect and ‘‘were
given assistance and attention’’;
and that there were no complaints
made to the nonpartisan election
board as to ‘‘irregularity, inter-
ference, or fraud.’’ Of all witnesses
called, none testified that any of
the votes cast were fraudulently
obtained by the contestee, and
further that the intent of the
voter was not vitiated by any in-
terference with the keys on the
voting machine.

Contestant alleged that Mr.
Summa conspired with contestee
to influence voters in the booth by
putting his head inside the cur-
tain, speaking to the voters, or en-
tering the booth. This thesis the
committee rejected on the basis
that they would have to ignore the
fact that ‘‘the polling place in
question was in charge of a bipar-
tisan election board’’ and arbi-
trarily assume ‘‘that the Demo-
cratic members thereof were ei-
ther deaf, dumb, and blind, or
willfully corrupt conspirators.’’ De-
ciding that such conclusion ‘‘would
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be arbitrary, unjust, and unwor-
thy of a judicial body,’’ the com-
mittee concluded instead that:

. . . [T]he contestant has failed to
establish the allegations contained in
the notice of contest, has failed by a
fair preponderance of the evidence to
establish any fraud, deceit, or con-
spiracy on the part of the contestee
and the election official or officials en-
gaged in the election in question.

The committee report accom-
panied House Resolution 346,(11)

which was called up as privileged
by Mr. Gavagan on Apr. 20, 1934.
The resolution, which was agreed
to by voice vote and without de-
bate, provided:

Resolved, That Edward W. Goss vas
elected a Representative in the Sev-
enty-third Congress from the Fifth
Congressional District in the State of
Connecticut and is entitled to a seat as
such Representative.

Note: Syllabi for Gormley v Goss
may be found herein at § 12.1
(voter confusion as excuse for offi-
cial’s entering booth); § 22.1 (fail-
ure to state grounds with particu-
larity); § 36.5 (official returns as
presumptively correct); § 42.2 (res-
olution disposing of contest as
privileged).

§ 47.10 LaGuardia v Lanzetta
On Jan. 5, 1934, the Speaker (12)

laid before the House a letter (13)

from the Clerk transmitting his
unofficial knowledge of the insti-
tution of an election contest by
Fiorello H. LaGuardia against
James J. Lanzetta from the 20th
Congressional District of New
York. It related that a copy of no-
tice of contest and reply thereto
had been filed with the Clerk, but
that, since no testimony had been
transmitted within the time pre-
scribed by law, the contest had
apparently abated. The Clerk’s
communication and accompanying
papers were referred to the Com-
mittee on Elections No. 1 and or-
dered printed.

The Committee on Elections No.
1 did not submit a report relating
to this election contest during the
73d Congress, and the House took
no action to dispose of the contest.

Note: Syllabi for LaGuardia v
Lanzetta may be found herein at
§ 15.2 (failure to take testimony
within prescribed time).

§ 47.11 Lovette v Reece
On Apr. 23, 1934, Mr. Clarence

E. Hancock, of New York, sub-
mitted the report (14) of the Com-
mittee on Elections No. 1 in the
election contest of O. B. Lovette
against B. Carroll Reece from the
First Congressional District of
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Tennessee. The contest had been
referred to that committee on Jan.
5, 1934, on which date the Speak-
er (15) had laid before the House a
letter (16) from the Clerk transmit-
ting the notice of contest and
original testimony. The Speaker
had ordered the Clerk’s commu-
nication printed with accom-
panying papers.

The report stated that in the
general election held on Nov. 8,
1932, of six candidates for Rep-
resentative from the First Con-
gressional District of Tennessee,
contestee had received 30,366
votes to 27,888 votes for contest-
ant, with 7,950 votes for one Tip-
ton and a few hundred other votes
for the three remaining can-
didates, leaving a plurality of
2,478 votes for contestee over con-
testant. Contestant filed timely
notice of contest on Dec. 17, 1932,
to which contestee filed timely an-
swer and motion to dismiss on
Jan. 15, 1933. Then, in April of
1933, contestant filed an amended
and supplemental notice of con-
test.

The committee first found that
contestant (Mr. Lovette) had not
sustained the grounds of contest
set forth in the original notice,
which alleged fraudulent uses of

money to influence the election,
and which allegations were based
on hearsay testimony. Specifically
the committee found that the al-
leged instances of fraud and irreg-
ularities were more probably con-
nected with simultaneous elec-
tions for Governor and for Presi-
dent, and that contestee (Mr.
Reece) had not participated in
such practices and had not bene-
fited therefrom more than had
contestant.

With respect to the amended
and supplemental notice, though
filed after the time prescribed by
law for the filing of notice of con-
test, the committee granted con-
testant’s request that testimony of
certain witnesses, taken pursuant
to such notice and after expiration
of the prescribed time period, be
printed.

The committee found that, as to
the allegations that contestee’s
brother had collected large sums
of money to finance contestee’s
election, the evidence indicated
that those efforts had been con-
centrated upon securing a nomi-
nee for Governor and involved
transactions occurring after the
election not connected with
contestee. Accordingly, the com-
mittee concluded that ‘‘the evi-
dence adduced by contestant fails
utterly to support the charges in
the original notice of contest and
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in the amended and supplemental
notice, and that what little evi-
dence there is which might tend
to support some of the allegations
is so vague and inconclusive as to
cast no doubt on the right of
contestee to retain his seat.’’

The report recommended the
adoption of House Resolution
358,(17) which Mr. Homer C.
Parker, of Georgia, offered from
the floor as privileged on Apr. 25,
1934. The resolution, which was
agreed to without debate and by
voice vote, provided:

Resolved, That O. B. Lovette was not
elected a Representative to the Sev-
enty-third Congress from the First
Congressional District of the State of
Tennessee, and is not entitled to a seat
therein.

Resolved, That B. Carroll Reece was
duly elected a Representative to the
Seventy-third Congress from the First
Congressional District of the State of
Tennessee, and is entitled to retain his
seat therein.

Note: Syllabi for Lovette v Reece
may be found herein at § 10.20 (il-
legal use of funds); § 20.3 (notice
of contest filed late); § 35.9 (allega-
tions of improper expenditures).

§ 47.12 McAndrews v Britten
Mr. Homer C. Parker, of Geor-

gia, submitted the report (18) from

the Committee on Elections No. 1
on Apr. 23, 1934, in the election
contest of James McAndrews
against Fred A. Britten from the
Ninth Congressional District of Il-
linois. The contest had been re-
ferred to that committee on Jan.
5, 1934, on which date the Speak-
er (19) had laid before the House a
letter (20) from the Clerk transmit-
ting the notice of contest, testi-
mony and other papers.

The report stated that contestee
had received 40,253 votes from
the official returns of the election
held Nov. 8, 1932, and that con-
testant had received 36,596 votes
in that election, a plurality of
3,657 votes for contestee.

In his notice of contest, contest-
ant alleged that contestee had vio-
lated the Federal Corrupt Prac-
tices Act and that contestee had
received a ‘‘split-vote’’ so dis-
proportionately large as compared
to the ‘‘straight votes’’ cast for him
‘‘that the presumption of fraud
naturally and necessarily follows.’’
The committee report rejected all
such allegations as not supported
by the evidence, stating that ‘‘the
testimony of a so-called ‘expert’
upon the disproportionate split
vote is so frail and unconvincing
in its nature as to leave no doubt
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in the mind of the committee of
the falsity of the charge of fraud
by reason of said disproportionate
split vote.’’

The contestant’s allegations and
the committee’s grounds for their
rejection were more specifically
elaborated in debate on the floor
of the House on Apr. 26, 1934. On
that date, Mr. Parker offered
House Resolution 362 (l) from the
floor as privileged. Mr. Parker
had, on Apr. 25, 1934, offered that
resolution (2) for the immediate
consideration of the House. When
a Member had sought time to de-
bate the resolution, Mr. Parker
withdrew the resolution and
sought unanimous consent that it
be considered the following day
after disposition of business on
the Speaker’s table. The Speaker
informed Mr. Parker that such re-
quest was not necessary, as the
resolution was privileged and
could be called up at any time.

On Apr. 26, immediately upon
the offering of the resolution by
Mr. Parker, Mr. Adolph J. Sabath,
of Illinois, sought recognition to
offer a ‘‘substitute’’ for the resolu-
tion. Mr. Parker refused to yield
for that purpose and was recog-
nized by the Speaker pro tem-

pore (3) for one hour. Mr. Sabath
thereupon asked unanimous con-
sent that his ‘‘substitute’’ be read
for the information of the House,
to which request Mr. Ralph R.
Eltse, of California, objected. Mr.
Parker then yielded 30 minutes
for debate to Mr. John B. Hol-
lister, of Ohio, and 15 minutes to
Mr. Sabath. Mr. Sabath read the
substitute which he had at-
tempted to offer:

Whereas Committee on Elections No.
1, on March 15, 1934, ordered a re-
count of the votes cast in the election
held November 8, 1932, in the Ninth
Congressional District in the State of
Illinois; and

Whereas a subcommittee was au-
thorized to recount the ballots and to
obtain a determination of the actual
votes cast for contestant and contestee;
and

Whereas notwithstanding said action
of said committee, and without said re-
count having been made, the com-
mittee reported on April 23 to the
House recommending the adoption of a
resolution entitling contestee to retain
his seat; and

Whereas the action of the committee
was taken without notice to the con-
testant, and thereby nullified its own
previous action without due procedure
or formality of notice to contestant:
Therefore be it

Resolved, That the Committee on
Elections No. 1, or a subcommittee
thereof, is hereby authorized to recount
the ballots cast in said election and to
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report to the House the number of
votes received by the contestant and
the number of votes received by the
contestee.

Mr. Sabath also stated that Mr.
Parker had, on Apr. 16, 1934, in-
troduced House Resolution 335
which was referred to the Com-
mittee on Accounts and which
provided that ‘‘$2,500 be appro-
priated for the purpose of defray-
ing the expense of recounting the
ballots in the city of Chicago.’’ No
action was taken on that resolu-
tion.

In response to Mr. Sabath’s crit-
icism of these committee actions,
Mr. Parker stated that the Com-
mittee on Elections No. 1 had
voted to conduct a recount on
Mar. 15, 1934, ‘‘because it be-
lieved that neither party to the
contest objected to the ballots
being counted,’’ and that upon a
rehearing in which contestee’s ob-
jections to such procedure were
presented, the committee had
voted unanimously to reconsider
the ordering of the recount. Mr.
Lindsay C. Warren, of North
Carolina, defended the action of
the Committee on Accounts in not
reporting the expense resolution,
as no reason had been given that
committee to justify a recount and
as the Committee on Elections
had unanimously reconsidered
and decided against such recount.

With respect to alleged viola-
tions of the Corrupt Practices Act,

contestant had claimed, and
contestee acknowledged on the
floor of the House during debate
on the resolution, that contestee
had ‘‘offered prizes to the various
precinct captains whose precincts
voted the largest votes in propor-
tion to the Republican votes that
were given in these precincts.’’
Mr. David D. Terry, of Arkansas,
defended the committee finding
that this offering of prizes was not
a violation of 2 USC § 150 which
provided:

It is unlawful for any person to
make or offer to make an expenditure
or to cause an expenditure to be made
or offered to any person either to vote
or withhold his vote or to vote for or
against any candidate, and it is unlaw-
ful for any person to solicit, accept, or
receive any such expenditure in consid-
eration of his vote or the withholding
of his vote.

Mr. Parker contended that the
large split vote for contestee had
been the case for many members
of contestee’s political party, as
they had to have ‘‘run ahead of
the ticket’’ to have been elected on
Nov. 8, 1932, as a candidate of
that party.

After Mr. Parker moved the
previous question, which was or-
dered by voice vote, the resolution
was agreed to by voice vote. It
provided:

Resolved, That James McAndrews
was not elected a Representative to the
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Seventy-third Congress from the Ninth
District of the State of Illinois and is
not entitled to a seat therein.

Resolved, That Fred A. Britten was
duly elected a Representative to the
Seventy-third Congress from the Ninth
Congressional District of the State of
Illinois and is entitled to retain his
seat.

Note: Syllabi for McAndrews v
Britten may be found herein at
§ 11.4 (‘‘prizes’’ to campaign work-
ers); § 12.4 (balloting irregular-
ities); § 41.6 (reconsideration of ac-
tion of ordering a recount); § 42.3
(resolution disposing of contest as
privileged); § 42.17 (substitute res-
olutions).

§ 47.13 Reese v Ellzey
On Feb. 9, 1934, Mr. John H.

Kerr, of North Carolina, sub-
mitted the report (4) of the Com-
mittee on Elections No. 3 in the
election contest of Reese v Ellzey
from the Seventh Congressional
District of Mississippi. The contest
had been referred to that com-
mittee on Jan. 5, 1934, on which
date the Speaker (5) had laid be-
fore the House a letter(6) from the
Clerk transmitting his ‘‘unofficial
knowledge’’ of the contest together

with contestant’s letter of with-
drawal therefrom. Upon referral,
the Clerk’s letter and accom-
panying papers had been ordered
printed.

The committee report contained
contestant’s letter of withdrawal
from the contest. Contestant
claimed that the election of Nov.
8, 1932, was void ‘‘when two so-
called ‘Republican’ tickets were
placed on the ballot in this dis-
trict,’’ that ‘‘in the failure to ap-
point a single Republican election
officer or judge in the entire dis-
trict as mandated by the laws of
the State of Mississippi, there was
also a direct and willful violation
of the law’’ and that ‘‘my party
and myself have been illegally dis-
criminated against.’’ Nevertheless,
‘‘while so many matters of vital
importance require the attention
of the Congress, it would be unpa-
triotic on my part to attempt to
occupy the time of Congress about
a matter of such trivial impor-
tance to the welfare of our coun-
try.’’ The committee report accom-
panied House Resolution 261,(7)

Mr. Kerr offered from the floor as
privileged on Feb. 24, 1934. The
resolution was agreed to by voice
vote and without debate after Mr.
John E. Rankin of Mississippi, ob-
served that the resolution incor-
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rectly referred to the Eighth Con-
gressional District, rather than to
the Seventh Congressional Dis-
trict of the State of Mississippi.
Mr. Kerr obtained unanimous-con-
sent permission that the resolu-
tion be corrected accordingly. As
thus amended, the resolution—

Resolved, That L. G. Reese is not en-
titled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Seventh Congressional
District of the State of Mississippi; and
be it further

Resolved, That Russell Ellzey is enti-
tled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Seventh Congressional
District of the State of Mississippi.

Note: Syllabi for Reese v Ellzey
may be found herein at § 6.10
(items transmitted by Clerk);
§ 43.12 (effect of contestant’s with-
drawal or abandonment of con-
test).

§ 47.14 Kemp, Sanders Inves-
tigation
On June 19, 1933, three days

after the adjournment of the first
session of the 73d Congress, the
death of Mr. Bolivar E. Kemp cre-
ated a vacancy in the seat from
the Sixth Congressional District of
Louisiana.

On Jan. 3, 1934, the date of the
convening of the second session of
the 73d Congress, the Speaker (8)

laid before the House a letter (9)

from the Clerk transmitting a cer-
tificate of election of Mrs. Bolivar
E. Kemp, Sr., signed by the Gov-
ernor of Louisiana and attested by
the Secretary of State of Lou-
isiana, to fill the vacancy. The
Clerk’s letter also transmitted a
certificate of election of J. Y.
Sanders, prepared by the ‘‘Citi-
zens’ Election Committee of the
Sixth Congressional District,’’ to
fill said vacancy. Thereupon, Mr.
Riley J. Wilson, of Louisiana, of-
fered from the floor House Resolu-
tion 202: (l0)

Resolved, That the question of prima
facie as well as the final right of Mrs.
Bolivar E. Kemp, Sr., and J. Y. Sand-
ers, Jr., contestants, respectively,
claiming a seat in this House from the
Sixth District of Louisiana, be referred
to the Committee on Elections No. 3;
and until such committee shall have
reported in the premises and the
House decided such question neither of
said contestants shall be admitted to a
seat.

Mr. Wilson, recognized for one
hour on his resolution, expressed
the acquiescence of the Louisiana
delegation and of the contestants
in its adoption. The resolution
was agreed to by voice vote.

On Jan. 20, 1934,(11) Mr. John
H. Kerr, of North Carolina, sub-
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12. See 78 CONG. REC. 1521, 73d Cong.
2d Sess., Jan. 29, 1934, where reso-
lution was adopted.

mitted the unanimous report of
the Committee on Elections No. 3
to accompany House Resolution
231.(12) The committee found no
dispute concerning the facts in-
volving the election held on Dec.
5, 1933, at which Mrs. Kemp re-
ceived about 5,000 votes (a few
votes having been cast for other
parties), and involving the elec-
tion held on Dec. 27, 1933, at
which Mr. Sanders received about
15,000 votes (a few votes having
been cast for other parties).

The report relates as undis-
puted fact that from the time of
the death of Bolivar E. Kemp on
June 19, 1933, until Nov. 27,
1933, the Governor of Louisiana
did not issue a writ of election to
fill the vacancy, though he was
‘‘petitioned by thousands of voters
of the Sixth Congressional District
to issue his proclamation. . . .’’
According to the report, ‘‘On the
27th day of November 1933, there
was delivered to the district com-
mittee in the city of New Orleans
outside the Sixth Congressional
District a proclamation calling for
an election to be held within eight
days, namely, on the fifth day of
December 1933.’’ In his statement
made in debate on Jan. 29, 1934,
however, Mr. Kerr related that

the proclamation of the Governor
had been ‘‘entrusted to the execu-
tive committee of the Sixth Dis-
trict, and that committee, outside
the district, in the city of New Or-
leans, called an election pursuant
to this proclamation of the Gov-
ernor, or at least announced that
there would be an election, and
undertook to name a candidate to
be voted on at that election.’’

On Nov. 28, 1933, the Citizens’
Election Committee of the Sixth
Congressional District met in the
district and fixed the day for the
‘‘election’’ at Dec. 27, 1933, 30
days after the meeting.

The report then undertook to
recite and interpret federal and
state law governing the holding of
elections to fill vacancies. The re-
port cited provisions of the U.S.
Constitution permitting the states
to prescribe the time, place, and
manner of holding elections for
Representatives, subject to alter-
ation by Congress (art. I, § 4), and
providing that the state executive
authority ‘‘shall issue writs of
election’’ to fill vacancies in the
House of Representatives (art. I,
§ 2). Citing Ex parte Clarke (1879),
100 U.S. 399, the committee af-
firmed the power of Congress to
adopt the laws of the states regu-
lating methods of electing Rep-
resentatives.

The report recited portions of
the laws of Louisiana (the general
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election law, Act 130, A.D. 1916,
and the primary law, Act 97, A.D.
1922) relevant to the choosing of
candidates for filling vacancies
and to the filling of such vacan-
cies:

That it shall be the duty of the Gov-
ernor, at least thirty days before every
general election, to issue his proclama-
tion, giving notice thereof, which shall
be published in the official journal.

In case of a vacancy in the said office
of Representative in Congress, between
the general elections, it shall be the
duty of the Governor by proclamation
to cause an election to be held accord-
ing to law to fill such vacancy. (Em-
phasis added.)

From this, the committee con-
cluded that ‘‘the proclamation of
the Governor, who is required by
law to call either a general or spe-
cial election, carries with it the
duty to give the electorate a rea-
sonable notice of the time, place,
and manner of such election, and
the failure to give said notice is a
contravention of both the spirit
and the letter of the law.’’

The report then cited section 9
of the primary election law which
provided:

That whenever a special election is
held to fill a vacancy for an unexpired
term caused by death, resignation or
otherwise of any officer, the respective
committees having authority to call
primary elections to nominate can-
didates for said office, shall have full
authority to fix the date at which a

primary election shall be held to nomi-
nate candidates in said special elec-
tion, which date shall not be less than
ten days after the special election shall
have been ordered.

The committee concluded that ‘‘it
is mandatory that the Governor
should give more than 10 days’
notice of said election in order
that the district committee might
comply with the law and allow the
electorate of the district to select a
candidate,’’ i.e., ‘‘to call a primary
‘within not less than 10 days after
the special election has been
called’.’’

Section 1 of the primary law
provided:

That all political parties shall make
all nominations for candidates for the
United States Senate, Members of the
House of Representatives in the Con-
gress . . . by direct primary elections.
That any nomination, of any person for
any of the aforesaid mentioned offices
by any other method shall be illegal,
and the secretary of state is prohibited
from placing on the official ballot the
name of any person as a candidate for
any political party not nominated in
accordance with the provisions of this
act.

The report stated that ‘‘in this
state a nomination in a Demo-
cratic primary assures the can-
didate of election, at either a spe-
cial or general election; and this
makes the primary most impor-
tant.’’ Thus the primary election
was, in effect, the sole method of
selecting candidates.
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Section 31 of the primary laws
provided three exceptions to the
requirement of direct primary
elections:

That all vacancies caused by death
or resignation or otherwise among the
nominees selected by any political
party, under the provisions of this act,
shall be filled by the committee, which
has jurisdiction over the calling and or-
dering of the said primary election,
and in the event that no person shall
have applied to become a candidate for
a political office within the time fixed
by law, or the call of the committee or-
dering the primary, or in any other
event wherein the party shall have no
nominee selected under the provisions
of this act, the committee calling the
primary shall select the nominee for
’any position named in the call of the
committee and shall have full author-
ity to certify said name as the nominee
of the said party: . . .

The report found that the dis-
trict committee, without ‘‘calling’’
a primary election, ‘‘undertook
and did name Mrs. Kemp as the
candidate to be voted for at the
December 5 election, called by the
Governor’’ and that ‘‘this proce-
dure of the district committee
could not come within the excep-
tions defined in section 31 of the
primary law.’’ During debate in
the House on Jan. 29, 1934, Mr.
Kerr attempted to clarify the in-
tent of section 31 as permitting a
committee to supply nominees
where none or only one had ap-
plied in response to the primary

call, ‘‘so that the people could
have the opportunity of selecting
their candidate.’’ Mr. Cox raised
the question whether if the elec-
tion were called at a time that
made impossible the holding of a
primary election, the committee
might then make the nomination
itself. Mr. Kerr replied that ‘‘the
committee had no right under the
law to participate in any kind of
action which deprived the people
of the state of Louisiana of nomi-
nating a candidate.’’ Mr. Cleve-
land Dear, of Louisiana, inter-
preted the language ‘‘or in any
other event wherein the party
shall have no nominee selected
under the provisions of this act’’
as not permitting the executive
committee to make a nomination
where there has been no primary
election unless such primary had
been called. Citing the section 31
language ‘‘the committee calling
the election,’’ Mr. Dear contended
that the committee must call a
primary election as a condition
precedent to its powers of nomina-
tion, as ‘‘there must be a time
fixed for them (candidates) to
qualify. . . . Under this section
the committee calling and order-
ing the primary has authority to
select the nominee for any posi-
tion named in the call of the com-
mittee clearly indicated that there
must be first a call before it is au-
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thorized to name such a nominee.’’
The report concluded that ‘‘both
the nomination and election of
Mrs. Kemp are illegal and void;
that the Governor’s proclamation
was not in accordance with the
law; and the voters of the district
were not allowed to choose a can-
didate in the method approved by
law, and therefore, Mrs. Kemp is
not entitled to a seat in the House
of Representatives.’’

On Jan. 22, 1934, Mr. Ross A.
Collins, of Mississippi, took the
floor (13) to dissent from the com-
mittee report which had been sub-
mitted Jan. 20. He contended that
Mrs. Kemp should have been
granted prima facie right to a
seat, her credentials being regular
in form and there being no ques-
tion as to her constitutional and
personal qualifications. To this
Mr. Charles L. Gifford, of Massa-
chusetts, replied that the House
had on Jan. 3, 1934, determined
that such question be referred to
the Committee on Elections for re-
port. During debate on Jan. 29,
1934, Mr. Randolf Perkins, of New
Jersey, claimed that ‘‘there could
be no prima facie right unless
there were a legal election. A
mere certificate would not estab-
lish prima facie right; there would
have to be underlying that certifi-
cate a legal election.’’

Mr. Collins cited McCrary on
Elections (George McCrary, A

Treatise on the American Law of
Elections, Chicago, Callaghan &
Co., 1897), paragraphs 185 and
186, in support of his contention
that the Governor may fix the
time for a special election to fill a
vacancy where the legislature has
not established such time, and
where the existence of five can-
didates, none of whom might
achieve a majority in the first pri-
mary, would under state primary
law force subsequent primaries
beyond Jan. 1, 1934, at which
time state law would void the ex-
isting registrations of voters and
require new registrations. Mr.
Collins also supported the nomi-
nation of Mrs. Kemp by the com-
mittee, absent the calling of a pri-
mary, claiming that the words
‘‘calling the primary’’ in section 31
were ‘‘merely descriptive of the
committee whose duty it is to
make the nomination. Were it not
for this descriptive language,
some other congressional com-
mittee might claim the right to
make the nominations.’’

With respect to the election of
Mr. Sanders on Dec. 27, 1933, as
called by the ‘‘Citizens Election
Committee,’’ the view was taken
that such election was illegal and
void, there being no political ma-
chinery under the laws of Lou-
isiana providing therefor.

On Jan. 20, 1934, Mr. Kerr
called up House Resolution 231 as
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privileged, and obtained unani-
mous consent permission that
time for debate be extended to one
and one-half hours, to be equally
divided and controlled by himself
and Mr. Gifford. In response to
the parliamentary inquiry of Mr.
Cassius C. Dowell, of Iowa, the
Speaker upheld the propriety of
that clause in the resolution
which required the Speaker to no-
tify the Governor of Louisiana of
the action taken by the House in
declaring the seat vacant.

After debate, Mr. Kerr moved
the previous question on the reso-
lution, which was ordered by a
voice vote. Thereupon, House Res-
olution 231 was agreed to by voice
vote. The resolution stated:

Resolved, That there was no valid
election for Representative in the
House of Representatives of the Sev-
enty-third Congress from the Sixth
Congressional District of the State of
Louisiana on the 5th day of December,
or the 27th day of December, 1933, and
that neither Mrs. Bolivar E. Kemp nor
J. Y. Sanders, Jr., is entitled to a seat
therein; and be it further

Resolved, That the Speaker commu-
nicate to the Governor of the State of
Louisiana that there is a vacancy in
the representation of that State in the
Sixth Congressional District thereof.

Note: Syllabi for the Kemp,
Sanders investigation may be
found herein at § 4.3 (House
power over administration of oath
to candidate in election contests);

§ 6.2 (items transmitted by Clerk);
§ 9.1 (certificates of election);
§§ 10.17, 10.18 (improperly con-
ducted special election); § 10.19
(improperly conducted primary
elections); § 42.12 (disposal of con-
test by resolution declaring seat
vacant); § 42.15 (resolution admit-
ting neither contestant to a seat).

§ 47.15 Shanahan v Beck
Mr. John H. Kerr, of North

Carolina, submitted the report (14)

of the Committee on Elections No.
3 on Feb. 9, 1934, in the election
contest of John J. Shanahan
against James M. Beck from the
Second Congressional District of
Pennsylvania. The contest had
been referred to that committee
on Jan. 5, 1934, on which date the
Speaker (15) had laid before the
House a letter (16) from the Clerk
transmitting a copy of the notice
of contest and reply, with the
statement that no testimony had
been received within the time pre-
scribed by law and that the con-
test appeared to have abated. The
Speaker had ordered that commu-
nication to be printed (not des-
ignated as a House document).

The report confirmed that
‘‘there was no evidence before the
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committee of the matters charged
in (the) notice of contest, and no
briefs filed, as provided by law.’’
The committee found such ‘‘lach-
es’’ to be inexcusable under the
circumstances, but permitted con-
testant to withdraw unprinted
evidence which he had submitted
while testifying before the com-
mittee without prejudice. Finally,
the report stated that contestee
had evidently been elected by a
majority of more than 14,000
votes in the election held Nov. 8,
1932.

The report accompanied House
Resolution 259,(17) which Mr. Kerr
offered from the floor as privileged
on Feb. 24, 1934. The resolution
was agreed to by voice vote and
without debate. It provided:

Resolved, That John J. Shanahan is
not entitled to a seat in the House of
Representatives of the Seventy-third
Congress from the Second Congres-
sional District of the State of Pennsyl-
vania; and be it further

Resolved, That James M. Beck is en-
titled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Second Congressional
District of the State of Pennsylvania.

Note: Syllabi for Shanahan v
Beck may be found herein at
§ 15.3 (failure to take testimony
within prescribed time); § 16.2 (in-
excusable delay in filing briefs in

taking testimony); § 25.2 (failure
to produce evidence); § 22.1 (with-
drawal of evidence).

§ 47.16 Weber v Simpson
On May 4, 1934, Mr. John H.

Kerr, of North Carolina, sub-
mitted the report (18) of the Com-
mittee on Elections No. 3 in the
election contest brought by
Charles H. Weber against James
Simpson, Jr. and Ralph E. Church
from the 10th Congressional Dis-
trict of Illinois.

At the conclusion of the 72d
Congress, on Mar. 3, 1933, the
Speaker (19) had laid before the
House a letter (20) from the Clerk
transmitting a subpena duces
tecum served upon him by con-
testant’s notary public and re-
questing the production of docu-
ments filed by contestee (Mr.
Simpson) in compliance with the
Corrupt Practices Act. The Clerk’s
letter included his reply by which
he had refused to comply with the
subpena pending approval of the
House. The communication and
accompanying papers were re-
ferred to the Committee on the
Judiciary and ordered printed (not
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designated as a House document).
The 72d Congress did not author-
ize the Clerk to respond to the
subpena duces tecum.

The contest was transmitted to
the Seventy-third Congress on
Jan. 16, 1934, on which date the
Speaker (1) laid before the House a
letter (2) from the Clerk. The com-
munication was referred to the
Committee on Elections No. 3 and
ordered printed (not designated as
a House document).

At the general election held
Nov. 8, 1932, contestee (Mr. Simp-
son) had received 101,671 votes to
100,449 votes for contestant and
to 45,067 votes for Mr. Church, a
plurality of 1,222 votes for
contestee. Contestant thereafter
examined the tally sheets in all of
the 516 precincts comprising the
10th Congressional District, and
found discrepancies in 128 pre-
cincts which reduced contestee
Simpson’s plurality to 920 votes.

Contestant requested that the
committee order a recount of all
ballots cast, based on the mis-
takes shown to have existed in
128 precincts. The committee de-
nied this request, finding no evi-
dence of irregularities, intimida-
tion or fraud in the casting of bal-
lots. The committee concluded

that ‘‘contestant has failed to
overcome the prima facie case
made by the election returns upon
which a certificate of election was
given to the contestee.’’ House
Resolution 374 (3) was submitted
on May 4, 1934, by Mr. Kerr with
the report, and was referred to
the House Calendar. As rec-
ommended by the committee, the
resolution—

Resolved, That Charles H. Weber is
not entitled to a seat in the House of
Representatives of the Seventy-third
Congress from the Tenth Congres-
sional District of the State of Illinois;
and further

Resolved, That James Simpson, Jr. is
entitled to a seat in the House of Rep-
resentatives of the Seventy-third Con-
gress from the Tenth Congressional
District of the State of Illinois.

The resolution was not called
up during the 73d Congress.

Note: Syllabi for Weber v Simp-
son may be found herein at § 6.13
(items transmitted by Clerk);
§ 30.1 (Clerk’s refusal to respond
to subpena); §§ 36.1, 36.7 (official
returns as presumptively correct);
§ 44.7 (burden of proving recount
would change election result);
§ 42.20 (House failure to take ac-
tion on reported resolutions).

§ 48. Seventy-fourth Con-
gress, 1935–36

§ 48.1 Lanzetta v Marcantonio
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On June 19, 1936 (Calendar
Day, June 20, 1936), Mr. Milton
H. West, of Texas, submitted the
unanimous report (4) from the
Committee on Elections No. 1 in
the contested election case
brought by James J. Lanzetta
against Vito Marcantonio from the
20th Congressional District of
New York. The contestee,
Marcantonio, had received a ma-
jority of 246 votes from the official
tabulation of votes cast in the
election held Nov. 6, 1934. Con-
testant had filed notice of his in-
tention to contest on Dec. 31,
1934, with timely answer by
contestee. More than 4,000 pages
of testimony and exhibits were
taken, but the testimony of con-
testant was not taken until after
the expiration of the 90-day period
prescribed by 2 USC § 203 (run-
ning from the time contestee’s an-
swer was filed).

On Jan. 6, 1936, the Speaker
had laid before the House a letter
from the Clerk of the House (5)

transmitting information that the
notice of contest and reply thereto
had been filed with his office and
that the Clerk would forward to
the Committee on Elections the

testimony adduced on behalf of
contestee within the time pre-
scribed by law. No testimony had
at that time been received on be-
half of contestant. The Speaker
referred the Clerk’s communica-
tion to the Committee on Elec-
tions No. 1, and ordered it printed
as a House document. The Clerk
then permitted each party 30 days
to file his brief with his office,
pursuant to 2 USC § 223. The
Clerk did not order printed that
portion of the testimony taken
after the expiration of the time re-
quired by law and received by the
Clerk after referral of his letter.
The Committee on Elections No.
1, however, having found some
justification for delay, considered
all testimony, it being made avail-
able to the committee by the
Clerk pursuant to 2 USC § 223.

Contestant charged the viola-
tions by contestee ‘‘of nearly all of
the election laws including intimi-
dation of voters, violation of the
Corrupt Practices Act, illegal and
excessive expenditure of money,
failure to account for various con-
tributions, inciting and leading
riots,’’ and other infractions. How-
ever, the committee found that
none of the charges were suffi-
ciently proven to warrant a com-
mittee recommendation that they
be sustained. The committee con-
cluded that it could not properly
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decide the contest without causing
further testimony to be taken, and
that further testimony could not
be taken due to the approach of
adjournment sine die of the 74th
Congress, second session.

As the result of certain irreg-
ularities on the part of contestee
and his attorneys during the tak-
ing of testimony and refusals to
testify or ignoring of subpenas by
witnesses, the committee
recommended—

. . . [T]hat the present election laws
be amended and some authority em-
powered to require witnesses to obey
process and give their testimony.

The committee feels that by the ac-
tion of the contestee’s attorneys and
associates it has been denied the op-
portunity under the existing law to
properly inquire into the fraud and
corruption which was charged in this
election.

The committee called the atten-
tion of the House to actions of
contestee’s attorneys and wit-
nesses as follows:

(1) The attorneys for each side
agreed to waive the requirement
that witnesses sign testimony,
and that stenographer transcripts
would be sufficient; contestee’s at-
torneys later refused to accept the
agreed testimony (unsigned by
witnesses), which necessitated
further subpenas to witnesses,
some of whom refused to respond
or could not be found.

(2) Contestee’s law partner, the
campaign fund treasurer, refused
to testify on the ground that time
for taking testimony had expired,
despite substantiated charges that
contestee had not reported certain
contributions.

House Resolution 560 (6) was
called up by Mr. West at the time
he submitted the report from the
Committee on Elections No. 1,
and was agreed to without debate
and by voice vote on June 19,
1936 (Calendar Day, June 20,
1936), the final day of the second
session of the 74th Congress.
House Resolution 560 provided as
follows:

Resolved, That James J. Lanzetta is
not entitled to a seat in the House of
Representatives of the Seventy-fourth
Congress from the Twentieth Congres-
sional District of the State of New
York; and be it further

Resolved, That Vito Marcantonio is
entitled to a seat in the House of Rep-
resentatives of the Seventy-fourth Con-
gress from the Twentieth Congres-
sional District of the State of New
York

Prior to the adoption of the
above resolution, Mr. James P.
Buchanan, of Texas, had, on June
19, 1936 (Calendar Day, June 20,
1936), asked unanimous consent
for the immediate consideration of
House Joint Resolution 641 (7)
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which he introduced at that time
from the floor and sent to the
Clerk’s desk, and which made ‘‘ap-
propriations for the payment of
expenses incurred in the election
contest for a seat in the House of
Representatives from the Twen-
tieth Congressional District of the
State of New York’’ as follows:

Resolved, etc., That the following
sums, respectively, are hereby appro-
priated, out of any money in the Treas-
ury not otherwise appropriated, for
payment to the contestant and the
contestee for expenses incurred in the
contested-election case of Lanzetta
against Marcantonio, Twentieth Con-
gressional District of the State of New
York, as audited and recommended by
the Committee on Elections No. 1 of
the House of Representatives, namely:

To James J. Lanzetta, contestant,
$2,000.

To Vito Marcantonio, contestee,
$1,739.83.

The foregoing sums to be disbursed
by the Clerk of the House of Rep-
resentatives.

The joint resolution was passed
without debate and by voice vote,
passed by the Senate on the same
day, and approved as Public Reso-
lution No. 122.

Note: Syllabi for Lanzetta v
Marcantonio may be found herein
at §§ 27.7, 27.9 (extensions of time
for taking testimony); § 28.1 (un-
signed transcript of deposition by
witness); § 30.2 (noncompliance
with subpena); § 45.3 (payments

from Treasury authorized by joint
resolution).

§ 48.2 McCandless v King
On May 21, 1936, Mr. Joseph A.

Gavagan, of New York, submitted
the report (8) from the Committee
on Elections No. 2 in a contested
election case brought by Lincoln
L. McCandless against Samuel W.
King, Hawaii Territory. According
to the official tabulation of votes,
contestee (Mr. King) received
31,487 votes and contestant (Mr.
McCandless) received 29,630, a
majority of 1,857 for contestee.
Contestant served and filed notice
of contest on Dec. 15, 1934, with
timely answer by contestee. The
Clerk of the House transmitted
the original testimony, papers,
and documents to the Speaker on
Jan. 6, 1936,(9) on which date the
contested election case was re-
ferred to the committee. These
documents accompanied the
Clerk’s letter, which the Speaker
laid before the House and ordered
printed.

The committee dismissed con-
testant’s contentions of intimida-
tion and coercion of voters by
contestee, having found no com-
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petent evidence of such actions on
the record.

The contestee moved to dismiss
the contest as not having been
timely commenced, i.e., ‘‘notice of
contest not filed within 30 days
after the result of the election
(has) been determined by the offi-
cer or board of canvassers author-
ized by law to determine the
same,’’ as required by 2 USC
§ 201.

On Nov. 10, 1934, the Governor
of the Territory of Hawaii issued a
certificate of election to contestee;
on Nov. 17, 1934, the Secretary of
the Territory canvassed the vote
and made a certification thereon.
Section 85 of the Hawaiian Or-
ganic Act provided, regarding elec-
tion of a Delegate to the U.S.
House of Representatives:

. . . [T]he conduct of the election
shall be in conformity to the general
laws of the Territory; that the person
receiving the greatest number of votes
shall be declared by the Governor duly
elected, and a certificate shall be given
accordingly.

The general elections laws of
the Territory of Hawaii in effect
at the time of the election pro-
vided that the secretary of the ter-
ritory declare and certify election
results. For this reason, the com-
mittee reported that the certifi-
cate issued by the Governor was
without legal effect, that the prop-
er certification was that issued by

the secretary, that the contestant
had therefore filed notice of con-
test (on Dec. 15, 1934) within the
30 days required by 2 USC § 201,
and denied the contestee’s motion
to dismiss.

Contestant’s third point of con-
tention cited excessive campaign
expenditures and contestee’s fail-
ure to comply with the Corrupt
Practices Act by filing with the
Clerk of the House the required
forms setting forth his campaign
expenditures. The committee
found that contestee had, within
the 30-day period imposed by the
act, written a letter to the Clerk
of the House itemizing expendi-
tures totaling $2,473.90 and stat-
ing that he would file the required
forms upon arrival in Washington.
The committee suggested that
censure of contestee for his one-
year delay in filing the forms
might be in order; but the com-
mittee did not regard such delay
as a sufficient basis for forfeiture
of his seat, in the light of all the
circumstances. Contestee’s incom-
plete knowledge of the election
laws and procedures, and the fact
that the Clerk of the House had
not mailed the required forms to
contestee in Hawaii, were factors
considered by the committee. The
report then stated—

. . . Furthermore, when analyzed,
the contestee’s statement shows no im-



1145

ELECTION CONTESTS Ch. 9 § 48

10. 80 CONG. REC. 8705, 74th Cong. 2d
Sess.: H. Jour. 538.

11. H. Rept. No. 2131, 80 CONG. REC.
3337, 74th Cong. 2d Sess.; H. Jour.
215.

12. H. Doc. No. 385, 80 CONG. REC. 99.

proper or excessive expenditure. Your
committee believes, therefore, that a
strict interpretation of the require-
ments of law, under the circumstances
of this case, might result in a wrong
and injustice to the contestee and
cloud a distinguished and honorable
career. Considering that the contestee’s
failure to comply with the require-
ments of law in no way affected the
rights of the contestant, your com-
mittee recommends that the issues
raised by the contestant’s third conten-
tion be dismissed.

Mr. Gavagan called up as privi-
leged House Resolution 521 (10) on
June 2, 1936, which incorporated
the language recommended in the
committee report as follows:

Resolved, That Lincoln Loy McCand-
less was not elected a Delegate from
the Territory of Hawaii to the House of
Representatives at the general election
held November 6, 1934; and

Resolved, That Samuel Wilder King
was elected a Delegate from the Terri-
tory of Hawaii to the House of Rep-
resentatives at the general election
held on November 6, 1934, and is enti-
tled to his seat.

The previous question was or-
dered without debate, and the res-
olution was agreed to by voice
vote.

Note: Syllabi for McCandless v
King may be found herein at
§§ 10.2, 10.5 (Corrupt Practices
Act); § 20.4 (notice of contest filed
late).

§ 48.3 Miller v Cooper
On Mar. 5, 1936, Mr. John H.

Kerr, of North Carolina, sub-
mitted the unanimous committee
report 11 in the contested election
case brought by Locke Miller
against John G. Cooper, 19th Con-
gressional District of Ohio.

According to the official tabula-
tion of votes as certified by the
Governor of Ohio, contestant had
received 52,023 votes (27,335 of
those votes having come from
Mahoning County, one of three
counties in the congressional dis-
trict); whereas contestee had re-
ceived a total of 56,200 votes
(29,512 from Mahoning County);
thus leaving a plurality of 4,177
votes for contestee in the district.
Contestant filed timely notice of
contest, with proper answer by
contestee.

On Jan. 6, 1936, the Speaker
laid before the House a letter from
the Clerk of the House (l2) trans-
mitting the information that no-
tice of contest and reply thereto
had been filed with his office, and
transmitting therewith ‘‘original
testimony, papers, and documents
relating thereto.’’ The Speaker re-
ferred the Clerk’s letter to the
Committee on Elections No. 3 on
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Jan. 6, 1936, and ordered the let-
ter printed as a House document.

Contestant alleged that certain
irregularities and frauds had oc-
curred in Mahoning County, but
not in the other two counties of
the district. The committee, after
considering all referred testimony
and hearing arguments of counsel,
found—

. . . [S]ome irregularities, from the
evidence, in respect to the destruction
of the ballots, tabulations of the votes
cast, and the method of conducting the
election in Mahoning County, still,
there was no evidence whatsoever con-
necting the contestee with these acts.
And even if the committee should dis-
regard entirely the election in
Mahoning County and cast these bal-
lots out, still it would not affect enough
votes to change the result of this elec-
tion; for the reason that in the other
two counties in which the voting was
not impeached, the contestee received
a majority of 2,000 votes (though the
unimpeached votes were not a majority
of all votes cast in the district).

The committee recommended
the adoption of the following reso-
lution:

Resolved, That Locke Miller is not
entitled to a seat in the House of Rep-
resentatives of the Seventy-fourth Con-
gress from the Nineteenth District of
the State of Ohio.

Resolved, That John G. Cooper is en-
titled to a seat in the House of Rep-
resentatives of the Seventy-fourth Con-
gress from the Nineteenth District of
the State of Ohio.

On Mar. 13, 1936, Mr. Kerr
called up as privileged House Res-
olution 438 (13) which embodied
the language recommended by the
committee in its report. The pre-
vious question was immediately
ordered without debate, and
House Resolution 438 thereupon
agreed to by voice vote. Mr. Coo-
per was thereby held entitled to
his seat.

Note: Syllabi for Miller v Cooper
may be found herein at § 12.2
(balloting irregularities); § 39.5
(significance of number of dis-
puted ballots).

§ 49. Seventy-fifth Con-
gress, 1937–38

§ 49.1 Roy v Jenks
In the contested election case of

Roy v Jenks in the First Congres-
sional District of New Hampshire
the Clerk of the House trans-
mitted the testimony, papers, and
documents to the Speaker on July
21, 1937,(14) on which date the
contested election was referred to
the committee. These documents
accompanied the Clerk’s letter,
which the Speaker laid before the
House and ordered printed.

Mr. John H. Kerr, of North
Carolina, submitted the privileged
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report (H. Rept. No. 1521) (15) from
the Committee on Elections No. 3
on Aug. 13, 1937, which was re-
ferred to the House Calendar and
ordered printed.

Mr. Charles W. Tobey, of New
Hampshire, subsequently made a
point of order against acceptance
of the report by the House, in that
it violated § 47 of Rule XI, which
required the several elections
committees of the House to make
final reports to the House in all
contested election cases not later
than six months from the first day
of the first regular session of the
Congress to which the contestee
was elected. (The six-month re-
porting requirement was changed
in the 92d Congress to a direction
to report ‘‘at such time as the
committee considers practicable in
that Congress to which contestee
was elected.’’ Rule XI clause 25,
House Rules and Manual § 733
[1971]. This requirement was
omitted from the rules in the 94th
Congress.)

Mr. Gerald J. Boileau, of Wis-
consin, concurred with Mr. Tobey,
contending, that after the six
months’ period expired, the Com-
mittee on Elections lost its privi-
lege of calling up such resolution.
Mr. Arthur H. Greenwood, of Indi-
ana, replied that the Constitution

and the House rules give the
House the power to decide the
question of its own membership,
which power would be denied
should the rule be construed as
mandatory. Mr. John J. O’Connor,
of New York, pointed out that an
elections committee which for any
reason failed to report within six
months could successfully deprive
the House of the opportunity to
decide the elections of its Mem-
bers, were the rule to be con-
strued as mandatory. Mr. Kerr ar-
gued that the federal statutes gov-
erning contested election cases
give each party much longer than
six months to gather evidence and
present it to the House.

The Speaker,(16) in overruling
the point of order, stated: (17)

The Chair thinks it proper in the
construction of this issue not only to
take into consideration the verbiage of
this rule but also a provision of the
Constitution of the United States
which has been cited in this argument.
Section 5 of article I of the Constitu-
tion, in part, provides that each House
shall be the judge of the elections, re-
turns, and qualifications of its own
Members.

The Chair is of the opinion that al-
though the terms of the rule are in the
language read by the Chair and as ar-
gued by the gentleman from New
Hampshire, yet, nevertheless, the
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Chair must look at all the facts in the
case in order to reach a decision as to
what was the fair intention of the
House of Representatives in the adop-
tion of this rule. The Chair refers brief-
ly to the various steps that are author-
ized under the statute in order to give
the contestant and the contestee an op-
portunity to take evidence, to give
proper notice one to the other of the
procedures of the case, and to present
it finally for the determination of the
House of Representatives. The Chair
finds on examination that under
[former] sections 201, 202, 203, and
223 [now §§ 382, 383, 386, 391(a), and
393] of title II, United States Code, the
contestee and the contestant are al-
lowed no more than 6 months in which
to present the evidence in the case to
the House for its consideration. So that
if they used, as they apparently did in
this case, the time that was allowed to
them by the statute . . . it would have
been physically impossible as a matter
of time, for the House to have had the
case presented to it at all for its con-
sideration. In this case, according to
the letter filed by the Clerk of the
House with the Speaker, which may be
found in House Document 305, Sev-
enty-fifth Congress, the issue was filed
on July 21, 1937, and immediately re-
ferred to the Committee on Elections
No. 3, and it appears to the Chair that
the Committee on Elections has not
been dilatory in this matter, but, upon
the contrary, has exercised great dili-
gence and dispatch in reaching its con-
clusion with reference to the issues in-
volved. So that the Chair is under the
impression that a fair construction of
this rule, taken in connection with the
constitutional rights of the contestant
and the contestee, taken in connection

with the fact that both parties to the
issue were entitled to use more than 6
months in the preparation of their
case, and, taking into consideration the
fact that these issues were only pre-
sented to the committee on July 21,
that a fair construction of the rule
under all of the circumstances in this
case would indicate that the provisions
of this rule properly construed are not
strictly mandatory, but directory. Oth-
erwise, the Chair is of opinion that the
contestant, or even the contestee,
might be deprived not only of his con-
stitutional privilege but under the
terms of the statute in such case made
and provided it would be made impos-
sible for the issue to be properly pre-
sented to the House of Representatives
for its determination.

There is one other matter that the
Chair feels justified in taking into con-
sideration in an interpretation of the
rule under discussion.

It will be remembered that the rule
in question was adopted in 1924, at
which time Congress ordinarily did not
assemble until more than 1 year had
expired after the election of Members,
and under that situation the 6-month
rule would be within the realm of rea-
son and give a fair opportunity to both
parties to the contest to comply with
its provisions and the provisions of the
statutory law. Since its adoption, how-
ever, the so-called ‘‘lame duck’’ amend-
ment to the Constitution has been rati-
fied, under the provisions of which the
Congress meets in regular session
within 2 months after the Members
are elected. The Chair is of the opinion
that if this status had existed at the
time the rule was adopted, that its
harsh and impossible terms would
never have been agreed to as a perma-
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nent rule of the House of Representa-
tives.

The contestee and the contestant
having each more than 6 months
under the statutes to present their
case, the Chair is of opinion that under
all of the circumstances the fair and
reasonable and just interpretation of
this rule justifies him in overruling the
point of order, and the Chair does
overrule the point of order.

Mr. Bertrand H. Snell, of New
York, appealed from the decision
of the Chair, whereupon Mr. Sam
Rayburn, of Texas, moved to lay
the appeal on the table, which mo-
tion was agreed to by a roll call
vote of 286 yeas to 69 nays.

On Aug. 19, 1937, Mr. Kerr
called up as privileged House Res-
olution 309,(18) which provided:

Resolved, That Arthur B. Jenks is
not entitled to a seat in the House of
Representatives in the Seventy-fifth
Congress from the First Congressional
District of the State of New Hamp-
shire.

Resolved, That Alphonse Roy is enti-
tled to a seat in the House of Rep-
resentatives in the Seventy-fifth Con-
gress from the First Congressional Dis-
trict of the State of New Hampshire.

House Report No. 1521 accom-
panied House Resolution 309. The
views of the majority as presented
in this report were repeated ver-
batim in the final committee re-
port (H. Rept. No. 2255). Mr. Kerr

obtained unanimous consent that
general debate be extended for
two and one-half hours, to be
equally divided and controlled by
himself and Mr. Charles L. Gif-
ford, of Massachusetts, who had
submitted the minority views
which accompanied the committee
report. Under Mr. Kerr’s request,
the previous question was to be
considered as ordered at the con-
clusion of the general debate. At
the conclusion of such debate, Mr.
James M. Wilcox, of Florida, of-
fered the following motion (19) to
recommit House Resolution 309 to
the Committee on Elections No. 3
with instructions:

. . . [T]hat this resolution be recom-
mitted to the committee; that the com-
mittee be and hereby is authorized,
empowered, and directed to take or
cause to be taken the testimony of the
458 Newton residents shown by the
town election records to have voted
there in person on November 3, 1936,
and such further testimony as the com-
mittee may consider relevant to better
enable it to determine the issue raised
by this case; and that the committee be
authorized to expend such sums in its
investigation as it may deem nec-
essary, and report its findings and rec-
ommendations to this House at the
next session of Congress.

The motion to recommit was
agreed to by a roll call vote of 231
to 129.
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On Aug. 20, 1937, Mr. William
B. Cravens, of Arkansas, asked
unanimous consent for the imme-
diate consideration by the House
of House Resolution 329: (20)

Resolved, That the expenses of con-
ducting the investigation authorized by
the House in the contested-election
case of ROY versus Jenks, incurred by
the Committee on Elections No. 3, act-
ing as a whole or by subcommittee, not
to exceed $5,000, including the expend-
itures for the employment of experts,
clerical, stenographic, and other assist-
ants, shall be paid out of the contin-
gent fund of the House on vouchers au-
thorized by such committee or by any
subcommittee thereof, conducting such
investigation or any part thereof,
signed by the chairman of the com-
mittee and approved by the Committee
on Accounts.

Sec. 2. Provided, That the committee
shall during hearings in the District of
Columbia use the committee stenog-
raphers of the House.

Mr. Lindsay C. Warren, of North
Carolina, reserving the right to
object, stated that this resolution
should properly come from the
Committee on Accounts. But, ob-
serving that the amount was rea-
sonable and that the resolution
was for the purpose of carrying
out the mandate of the House to
conduct an additional investiga-
tion, he withdrew his objection.
Whereupon, the resolution was

agreed to by voice vote and with-
out further debate.

On Aug. 21, 1937, the final day
of the first session of the 75th
Congress, Mr. John C. Nichols, of
Oklahoma, asked unanimous con-
sent for the immediate consider-
ation of House Resolution 339,(1)

which stated as follows:
Resolved, That the Committee on

Elections No. 3, as a whole or by sub-
committee, is authorized, pursuant to
order of the House, August 18, 1937, to
sit and act during the recesses of the
Seventy-fifth Congress, in the District
of Columbia or elsewhere, and to hold
such hearings as the committee may
determine in connection with the con-
tested-election case of Roy v. Jenks.
For the purpose of this resolution, the
committee may require the attendance
of such witnesses and the production of
such books, papers, and documents, by
subpena or otherwise, and to take such
testimony as it deems necessary. Sub-
penas shall be issued under the signa-
ture of the Speaker of the House of
Representatives or the chairman of
said committee, and shall be served by
any person designated by them or ei-
ther of them. The chairman of the com-
mittee or any member thereof may ad-
minister oaths to witnesses. Every per-
son who, having been summoned as a
witness by authority of said committee
or any subcommittee thereof, willfully
makes default, or who, having ap-
peared, refuses to answer any ques-
tions pertinent to the matter herein
authorized, shall be held to the pen-
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alties provided by sections 102, 103,
and 104 of the Revised Statutes of the
United States, as amended (U.S.C.,
title 2, secs. 192, 193, and 194.)

Mr. Nichols then advised that the
purpose of this resolution was to
modify the authority embodied in
the motion to recommit, adopted
previously, so as to permit either
the whole committee or a sub-
committee thereof, to conduct the
investigation in Newton, New
Hampshire. This resolution fur-
ther provided for administration
of oaths and issuance of subpenas.
The resolution was thereupon
agreed to.

On Apr. 28, 1938, Mr. Kerr sub-
mitted the majority report from
the Committee on Elections No.
3.(2) In that report the majority of
the committee stated that they
had found no evidence as a result
of the investigation in Newton,
New Hampshire, which changed
their opinion (incorporated in H.
Rept. No. 1521 which accom-
panied H. Res. 309). House Report
No. 2255 and House Resolution
482 which it accompanied were
based on three findings of fact by
the majority: first, the original of-
ficial returns from the Nov. 3,
1936, election having given Mr.
Roy 51,370 votes and Mr. Jenks

51,920 votes, Mr. Roy on Nov. 9
applied to the secretary of state of
New Hampshire for a recount,
pursuant to state law making it
mandatory upon that official to
conduct a recount upon request of
either candidate. At the recount
Nov. 24, at which both parties
were represented, discrepancies
were found in 114 of 129 voting
precincts, resulting in a net loss of
241 votes to Mr. Jenks and in a
net gain of 309 to Mr. Roy, and
thus a tie vote of 51,690 votes to
each candidate.

Second, upon declaration of the
tie vote, both candidates imme-
diately appealed to the ballot-law
commission for final determina-
tion. At the hearing of Dec. 2 and
3, both parties stipulated that
they would only contest 108 bal-
lots at the recount of the secretary
of state, and thus the commission
accepted the recount of all other
ballots. The commission found
that Mr. Roy had received 51,695
votes and Mr. Jenks 51,678 votes,
giving Mr. Roy a majority of 17
votes. Thereupon Mr. Roy re-
quested a certificate of election
from the secretary of state, and
Mr. Jenks notified the Governor
and state council that he had ob-
tained proof of a 34- or 36-vote
discrepancy, in his favor in the
town of Newton, New Hampshire,
and requested that, pending in-
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vestigation, the election certificate
be withheld. Mr. Jenks had not
cited this discrepancy at the first
recount or hearing, but it was con-
sidered by the committee as one of
the discrepancies found in 114 of
the 129 precincts upon the first
recount.

Third, the state ballot-law com-
mission granted Mr. Jenk’s peti-
tion for a rehearing on Dec. 16–
18, 1936, to examine the discrep-
ancies between the election offi-
cers return and the recount of bal-
lots in the Newton precinct. With-
out deciding the matter, the com-
mission on Dec. 19 ordered a re-
count of the total vote, and found,
pursuant thereto, that Mr. Roy
had gained 7 votes, increasing his
majority to 24 votes. Then, for the
first time, the commission held
that there were 34 votes missing
in the Newton precinct box, all of
which had been cast for Mr.
Jenks, thereby making him the
winner by 10 votes. The secretary
of state thereupon issued an elec-
tion certificate to Mr. Jenks. The
majority declared that the issue to
be decided was whether the tally
sheets and check lists of the New-
ton precinct were to be considered
the best evidence as to the num-
ber of votes cast, or whether the
ballots themselves, which the
committee, upon extensive testi-
mony of the town officials respon-

sible for preserving the ballots,
had found to be preserved accord-
ing to law without a ‘‘scintilla’’ of
direct evidence to the contrary,
were to be considered the best evi-
dence. The committee placed the
burden of proof upon the contestee
Mr. Jenks to establish that ‘‘there
were 34 votes cast for him in the
Newton precinct ballot box, which
were not given to him in either re-
count, and that these ballots by
fraud or mistake were removed
from this ballot box at some time
before a recount of same by the
Secretary of State.’’

Following a recitation in the re-
port of testimony of each of the of-
ficials responsible for safe-
guarding the ballots in question,
the committee ‘‘declined to accept
the tally sheets and the check
lists as the best evidence as to
how many votes were cast for the
contestant and the contestee in
Newton precinct.’’

The committee report stated, at
page 8, as follows:

. . . This official return was only
prima facie evidence of its correctness.
This has been overcome by a manda-
tory recount of the Newton ballots to-
gether with all other ballots cast for
Congress, which recounts disclosed
that the contention of the contestee
(Jenks) that he received 34 votes in
Newton was not correct since the bal-
lots cast . . . were preserved as re-
quired by law and their integrity
unimpeached.
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The committee accepted the re-
count of the Newton ballots as the
best evidence of the number of
votes cast, decided that Mr. Jenks
was entitled to four votes from a
recount of 61 other ballots, and
declared Mr. Roy elected by a ma-
jority of 20 votes.

Mr. Charles L. Gifford, of Mas-
sachusetts, submitted the minor-
ity report (H. Rept. No. 2255, part
2) on May 5, 1938, the minority of
the elections committee having
been granted, by unanimous con-
sent on Apr. 28, one week to file
minority views. The minority de-
clared the crucial issue to be the
number of ballots cast in Newton,
and found the number to be 458,
the original number as shown by
the official town returns and as
substantiated by the additional in-
vestigation conducted by the com-
mittee as ordered by the House.
They sought to substantiate this
number: (1) by evidence that 720
ballots were originally sent to
Newton as required by statute,
but only 686 used and unused bal-
lots were found after the recount,
a loss of 34 ballots; (2) by testi-
mony of bipartisan town election
officials that 458 voters had en-
tered the polls and been checked
on the tally sheets, and their bal-
lots had been counted and re-
corded on check lists; and (3) by
the official recount record, which

showed a constant discrepancy be-
tween the ballot box and poll lists
of 34 votes, and showed that each
Republican candidate had lost 34
votes by the recount, while no
Democrat had lost a single vote.

The minority claimed that the
ballot box, alleged to be the best
evidence, had been successfully
impeached during the committee
investigation in Newton, where
436 voters had appeared before
the committee. The minority re-
port relied on the sworn testimony
of the voters themselves and of
other witnesses, including testi-
mony to the effect that the ballots
in question had not been kept in
safe custody before the recount,
and that the ballots had been left
unguarded during the recount.

The minority therefore consid-
ered that it had been conclusively
established that 458 voters did in
fact enter the polls on election day
and cast ballots. ‘‘Since only 424
of these ballots have ever been
found since the official returns in
Newton were compiled—a loss of
34 used ballots—no recount of the
424 ballots can either legally or on
a basis of morality or justice be
used to impeach or change the
original returns on the basis of
which Mr. Jenks, the contestee, is
clearly entitled to his seat in this
Congress.’’ Joining Mr. Gifford in
the minority report were Mr.
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James W. Wadsworth, of New
York, and Mr. Charles A.
Wolverton, of New Jersey.

House Resolution 482 was
called up as privileged (3) on June
9, 1938, and general debate there-
on limited to three hours, equally
divided between Mr. Kerr and Mr.
Gifford by unanimous consent.
During the course of the debate,
Mr. John J. Nichols, of Oklahoma,
called the attention of the House
to the presence of the contestant,
Mr. Roy, in the gallery, and was
ruled out of order by the Speaker
pro tempore. Mr. Jenks, the seat-
ed contestee, took the floor,
though he ‘‘had not intended to,’’
to plead that the House take ‘‘the
sworn testimony of 458 people in
the State of New Hampshire.’’ (4)

The three hours of debate were
consumed and the previous ques-
tion ordered pursuant to the
unanimous consent request.

Mr. Snell demanded a division
of the two propositions in the res-
olution. The yeas and nays were
ordered, and on the first resolve
clause the House voted that Mr.
Jenks was not entitled to a seat,
214 yeas to 122 nays. On the sec-
ond resolve clause, the House
voted 227 to 109 that Mr. Roy was

entitled to a seat in the House of
Representatives in the 75th Con-
gress from the First Congressional
District of New Hampshire.

Note: Syllabi for Roy v Jenks
may be found herein at § 36.9 (cor-
rectness of talley sheets); § 37.2
(ballots as best evidence); § 40.3
(burden of showing fraud, irregu-
larity or mistake); § 41.2 (recounts
permitted by state law); § 42.6
(participation of parties and de-
bate on resolution disposing of
contests); § 42.9 (extension of time
for debate on resolution disposing
of contests); § 42.14 (demand for
division on resolution disposing of
contests); § 42.15 (resolutions ad-
mitting neither candidate to a
seat); §§ 43.5, 43.6 (timeliness of
committee report); § 43.7 (minority
reports); § 45.2 (payments from
contingent fund).

§ 49.2 Rutherford v Taylor
On June 30, 1937, the Clerk of

the House transmitted to the
Speaker a letter (5) concerning the
contested election of J. Will Tay-
lor, Second Congressional District
of Tennessee, in the 75th Con-
gress. The letter recited that on
Dec. 4, 1936, Calvin Rutherford
had served notice on Mr. Taylor,
the returned Member, of his pur-
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6. H. Doc. No. 182, 81 CONG. REC.
2901, 75th Cong. 1st Sess.; H. Jour.
341.

pose to contest the election of said
Mr. Taylor, and that Mr. Taylor
did, on Dec. 21, 1936, answer the
notice of contest served upon him.
The letter further recited that
contestant had begun taking testi-
mony on Jan. 27, 1937, again on
Jan. 29, and finally on Apr. 27,
1937, but that no further testi-
mony had been adduced, despite
contestee’s requests that contest-
ant complete his case within the
90 days permitted by 2 USC § 203.
Contestee claimed that he was en-
titled to reimbursement for legal
expenses as permitted by 2 USC
§ 226.

Contestant claimed in his notice
of contest (1) that certain election
boards had willfully refused to
place his name on official ballots;
(2) that contestee had procured
such conduct by the election offi-
cials; and (3) that contestee had,
during the primary election of
Aug. 6, 1936, purchased tax re-
ceipts of voters in order to influ-
ence their vote in November.
Contestee’s demurrer and answer
specifically denied each allegation
of the notice of contest and fur-
ther demonstrated that, even
where contestant’s claim that his
name had been left off ballots in
four counties substantiated, and
had contestant received all the
votes in those counties, contestee
would nevertheless have won the

election by a majority of 11,566.
The final total showed that
contestee had received 40,527
votes; his opponent, Mr. O’Conner,
39,080 votes, and Mr. Rutherford,
220 votes.

The Clerk’s letter, which con-
tained copies of the notice and an-
swer, as well as transcripts of all
testimony, advised that the con-
test had abated. This letter was
referred by the Speaker to the
Committee on Elections No. 1 on
June 30, 1937, and ordered print-
ed with accompanying papers as a
House document (H. Doc. No.
282).

Note: Syllabi for Rutherford v
Taylor may be found herein at
§ 43.11 (effect of contestant’s with-
drawal or abandonment of con-
test); § 45.6 (reimbursement re-
quest where contest has abated).

§ 49.3 Williams v Maas
On Mar. 30, 1937, the Clerk of

the House wrote a letter (6) to the
Speaker concerning the contested
election case brought by Howard
Y. Williams against Melvin J.
Maas in the Fourth Congressional
District of Minnesota. The letter
stated that during the time al-
lowed by law for the taking of tes-
timony, the Clerk had received a
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statement from the contestant,
Mr. Williams, dated Feb. 27, 1937,
withdrawing the contest and ask-
ing that it be dismissed. The no-
tice of withdrawal was referred to
the Committee on Elections No. 1
on Mar. 30, 1937, and ordered
printed by the Speaker as part of
the Clerk’s letter.

There is no record that the
House took further action in this
contest, or that the Committee on
Elections No. 1 reported thereon.

Note: Syllabi for Williams v
Maas may be found herein at
§ 33.4 (manner of withdrawal from
contests).

§ 50. Seventy-sixth Con-
gress, 1939–40

§ 50.1 Neal v Kefauver
On Mar. 1, 1940, the Clerk of

the House transmitted to the
Speaker a communication (7) ex-
plaining that his office had unoffi-
cial knowledge of a contested elec-
tion having been initiated as a re-
sult of the special election held
Sept. 13, 1939, to fill the vacancy
in the Third Congressional Dis-
trict of Tennessee. On Oct. 19,
1939, John R. Neal had served no-
tice on the returned Member of

his purpose to contest the election
of Estes Kefauver (returned Mem-
ber). Mr. Kefauver sent a commu-
nication to the Clerk on Feb. 23,
1940, asking that the contest be
dismissed and setting forth the
reasons therefor. The Clerk’s com-
munication related that no testi-
mony in behalf of either party had
been filed with his office, and that
the time prescribed by the law
governing contested election cases
for submitting such testimony had
expired.

The communication from the
Clerk and Mr. Kefauver’s motion
to dismiss the contest, contained
therein, were received by the
Speaker and laid before the House
on Mar. 1, 1940, and referred on
that date to the Committee on
Elections No. 1, and ordered
printed as a House document.

Mr. Charles J. Bell, of Missouri,
submitted the unanimous re-
port (8) from the Committee on
Elections No. 1 to accompany
House Resolution 534,(9) which—

Resolved, That John R. Neal is not
entitled to a seat in the House of Rep-
resentatives of the Seventy-sixth Con-
gress from the Third Congressional
District of Tennessee.

Resolved, That Estes Kefauver is en-
titled to a seat in the House of Rep-
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resentatives of the Seventy-sixth Con-
gress from the Third Congressional
District of the State of Tennessee.

The report stated that the com-
mittee had dismissed the contest
and noted that:

[T]he contestant had failed to take
the evidence, as he was required to do
by law; and there was no evidence be-
fore the committee of the matters
charged in his notice of contest, and no
briefs filed, as provided by law. The
contestant was notified to appear in
person but did not do so. For these
laches the committee dismissed the
contest and recommended the adoption
of House Resolution 534.

House Resolution 534 was re-
ferred to the House Calendar on
June 18,1940, the same day that
the above report (H. Rept. No.
2609) was submitted. The House
did not take any action on the res-
olution during the 76th Congress.

Note: Syllabi for Neal v
Kefauver may be found herein at
§ 5.5 (committee power to dismiss
contest); § 16.1 (laches); § 25.3
(failure to produce evidence);
§ 42.19 (failure to take action on
reported resolutions).

§ 50.2 Scott v Eaton
On Mar. 14, 1940, Mr. Joseph

A. Gavagan, of New York, sub-
mitted the unanimous report (10) of

the Committee on Elections No. 2
in the contested election case
brought by Byron N. Scott against
Thomas M. Eaton in the 18th
Congressional District of Cali-
fornia. On Jan. 3, 1940, the first
day of the third session of the
76th Congress, the Clerk of the
House transmitted to the Speaker
the papers and original testimony
to accompany his letter,(11) which
were laid before the House and re-
ferred by the Speaker on that day
to the Committee on Elections No.
2, and the Clerk’s letter ordered
printed as a House document. The
official tabulation of votes showed
that contestee Eaton had received
52,216 votes to 51,874 votes for
contestant, a majority of 342
votes. Contestant filed notice of
contest on Dec. 24, 1938 (con-
testing the Nov. 8, 1938, election),
with timely answer by contestee.

The committee considered only
three issues raised by the plead-
ings:

(1) Whether contestee violated
the California Corrupt Practices
Act;

(2) Whether contestee violated
the Federal Corrupt Practices Act;

(3) Whether any such violation
directly or indirectly prevented
contestant from receiving a major-
ity of the votes cast.
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Without specifically setting
forth the evidence and testimony
as to any of the above issues, the
committee reported that contest-
ant had not sustained his burden
of proof, which was to establish by
‘‘a fair preponderance of evidence
the issues raised by the plead-
ings.’’

The committee report rec-
ommended adoption of House Res-
olution 427,(12) which was called
up as privileged by Mr. Gavagan
and agreed to by voice vote and
without debate on Mar. 29, 1940.
The resolution—

Resolved, That Byron N. Scott was
not elected a Member from the Eight-
eenth Congressional District of the
State of California to the House of
Representatives at the general election
held November 8, 1938; and

Resolved, That Thomas M. Eaton
was elected a Member from the Eight-
eenth Congressional District of the
State of California to the House of
Representatives at the general election
held on November 8, 1938.

Note: Syllabi for Scott v Eaton
may be found herein at § 35.2
(standard of ‘‘fair preponderance
of evidence’’).

§ 50.3 Smith v Polk
On Mar. 15, 1939, the Speaker

laid before the House a commu-
nication (13) from the Clerk of the

House informing the House that
he had, on Mar. 4, 1939, received
a letter from the contestant,
Emory F. Smith, withdrawing the
contest which he had instituted
under the contested election stat-
utes against the seated Member
from the Sixth Congressional Dis-
trict of Ohio, James G. Polk. Con-
testant’s letter asked that the con-
test be dismissed by the House.
The communication, together with
the accompanying papers, was re-
ferred to the Committee on Elec-
tions No. 3, and ordered printed
as a House document.

Contestant’s letter to the Clerk
related that contestee had been
certified as elected by 799 votes,
but that contestant had filed a pe-
tition in the Supreme Court of
Ohio under sections 4785–166 to
4785–174 of the General Code of
Ohio alleging that he had received
the greater number of valid votes
in the whole district (fraudulent
votes having been cast for
contestee in a certain county), and
asking the court to cancel the cer-
tificate of election of contestee and
to issue a certificate to him.
Contestee’s demurrer to this peti-
tion was sustained upon the
grounds that the provisions of the
Ohio code under which the peti-
tion had been filed were invalid as
in contravention of article I, sec-
tion 5 of the Constitution of the
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United States which prescribed
that ‘‘Each House shall be the
Judge of the Elections, Returns
and Qualifications of its own
Members.’’ Contestant claimed
that depositions in support of his
contentions were not filed with
the House for the reason that he
was awaiting the decision of the
Ohio Supreme Court on the de-
murrer, which decision was made
on Feb. 8, 1939. After that date,
contestant decided that he would
withdraw and dismiss his notice
of contest due to the expense of
obtaining evidence and to the dif-
ficulty in obtaining a favorable de-
termination from an elections
committee, the majority of which
represented members from an-
other political party.

On Apr. 10, 1939, Mr. Albert
Thomas, of Texas, submitted the
unanimous report (14) from the
Committee on Elections No. 3
which recited that fact that con-
testant had withdrawn the contest
and which recommended the fol-
lowing resolution:

Resolved, That the Honorable James
G. Polk was duly elected as Represent-
ative from the Sixth Congressional
District of the State of Ohio to the Sev-
enty-sixth Congress and is entitled to
his seat.

On the same day, Mr. Thomas
called up House Resolution 156 (15)

which incorporated the language
recommended in the report. The
resolution was agreed to by the
House without debate and by
voice vote. Contestee was thereby
held entitled to his seat.

Note: Syllabi for Smith v Polk
may be found herein at §§ 33.5,
33.6 (manner of withdrawal from
contests); § 43.10 (effect of contest-
ant’s withdrawal or abandonment
of contest).

§ 50.4 Swanson v Harrington
On Mar. 11, 1940, Mr. Albert

Thomas, of Texas, submitted the
report (16) of the Committee on
Elections No. 3 in the contested
election case of Albert F. Swanson
against Vincent F. Harrington in
the Ninth Congressional District
of Iowa. The Clerk of the House
had, on Jan. 3, 1940, the opening
day of the third session, trans-
mitted to the Speaker pro tempore
the papers, documents, and testi-
mony, which were referred to the
Committee on Elections No. 3 on
that day by the Speaker, with the
Clerk’s letter.(17)

The official tabulation of re-
turns as certified by the state can-
vassing board showed that the
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contestee, Mr. Harrington, had re-
ceived 46,705 votes and that con-
testant, Mr. Swanson, had re-
ceived 46,366 votes, resulting in a
majority of 339 votes for Mr. Har-
rington.

Contestant served notice of con-
test on Dec. 24, 1938, alleging, in
52 counts, misconduct, fraud, and
illegality. Contestee’s answer of
Jan. 23, 1939, was in the form of
a 52-count general denial.

Contestant’s first claim, that 70
of the 528 votes cast in a certain
precinct were illegal as they were
cast by Works Progress Adminis-
tration workers only temporarily
in the district, was upheld; the
committee ruled, however, that
such votes if disregarded would
not affect the outcome of the elec-
tion in the whole district.

Contestant also claimed that
the House should require a re-
count of the total vote, citing an
informal recount he had taken in
connection with a state recount
for a local sheriff’s office which al-
legedly indicated that contestant
would be shown to have a plu-
rality of five votes. The committee
found that contestant had not ex-
hausted his remedy of obtaining a
recount through the state courts,
as permitted by the Iowa code,
prior to appealing to the com-
mittee to itself order a recount.
The committee rejected contest-

ant’s argument that he had been
precluded from invoking state
court aid as the state courts had
not construed the relevant state
election contest laws as they ap-
plied to House seats. Contestant,
the committee reasoned, should
not be permitted to substitute his
own construction of state law for
that of the state courts. The com-
mittee found that contestant had
not exhausted state court rem-
edies while acknowledging, at the
same time, the power of the
House committee to order a re-
count in its discretion without ref-
erence to state proceedings.

In relation to contestant’s sec-
ond claim, the committee deter-
mined the central issue to be
whether the contestant could
show, by a preponderance of the
evidence, that an application for a
recount was justified due to fraud
or irregularity. The committee
cited several precedents to estab-
lish that an application for a re-
count must be founded upon proof
sufficient to raise at least a pre-
sumption of irregularity or fraud,
and that a recount will not be or-
dered upon the mere suggestion of
possible error.

The committee report consid-
ered the fundamental issue to be
decided:

. . . [W]hether or not contestant has
borne the burden of showing that, due
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to fraud and irregularity, the result of
the election was contrary to the clearly
defined wish of the constituency in-
volved. The committee is of the opinion
that contestant has failed to carry this
burden.

The report cited Bailey v Wal-
ters (6 Cannon’s Precedents § 166)
in affirmation of the proposition
that ‘‘the House will not erect
itself nor will it erect its commit-
tees as mere boards of recount.’’

The committee found that con-
testant had not shown fraud or ir-
regularity sufficient to compel a
recount. The committee consid-
ered and rejected the informal re-
count taken by contestant in
Woodbury County in connection
with an official local election re-
count taken thereby which the
candidates of the opposing polit-
ical party had increased, rather
than decreased, their vote totals.

Mr. Thomas called up House
Resolution 419 (18) as privileged on
Mar. 11, 1940, the same day the
committee submitted its report.
Without debate and by voice vote,
the House agreed to the resolution
recommended in the committee
report that—

Resolved, That Albert F. Swanson is
not entitled to a seat in the House of
Representatives in the Seventy-sixth

Congress from the Ninth Congres-
sional District of Iowa.

Resolved, That Vincent F. Har-
rington is entitled to a seat in the
House of Representatives in the Sev-
enty-sixth Congress from the Ninth
Congressional District of Iowa.

Note: Syllabi for Swanson v
Harrington may be found herein
at § 12.3 (balloting irregularities);
§ 13.4 (failure to exhaust state
remedy); § 40.1 (justification for
recount of ballots); § 41.1 (exhaus-
tion of state remedies).

§ 51. Seventy-seventh Con-
gress, 1941–42

§ 51.1 Miller v Kirwan
On Jan. 10, 1941, John W.

McCormack, of Massachusetts,
the Majority Leader, called up as
privileged the following resolution
(H. Res. 54): (19)

Whereas Locke Miller, a resident of
the city of Youngstown, Ohio, in the
Nineteenth Congressional District
thereof, has served notice of contest
upon Michael J. Kirwan, the returned
Member of the House from said district
of his purpose to contest the election of
said Michael J. Kirwan; and

Whereas it does not appear that said
Locke Miller was a candidate for elec-
tion to the House of Representatives
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from the Nineteenth Congressional
District of the State of Ohio, at the
election held November 5, 1940, but
was a candidate for the Democratic
nomination from said district at the
primary election held in said district,
at which Michael J. Kirwan was
chosen as the Democratic nominee:
Therefore be it

Resolved, That the House of Rep-
resentatives does not regard the said
Locke Miller as a person competent to
bring a contest for a seat in the House
and his notice of contest, served upon
the sitting Member, Michael J.
Kirwan, is hereby dismissed; and no
petition or other paper relating to the
subject matter contained in this resolu-
tion shall be received by the House, or
entertained in any way whatever.

The resolution was thereupon
agreed to without debate and by
voice vote by the House. Thus the
House dismissed the contest with-
out the contest having been re-
ferred to the Committee on House
Administration, and therefore
without committee action and con-
sideration.

Note: Syllabi for Miller v
Kirwan may be found herein at
§§ 4.4, 4.5 (House power of sum-
mary dismissal of election con-
tests); § 19.4 (contestants as can-
didates in general election); § 42.4
(resolution disposing of contest as
privileged); § 44.2 (form of resolu-
tion disposing of contest).

§ 52. Seventy-eighth Con-
gress, 1943–44

§ 52.1 Clark v Nichols
On May 11, 1943, the Speaker

laid before the House a commu-
nication from the Clerk of the
House (20) which notified the
House of the pending election con-
test between E. O. Clark, contest-
ant, and Jack Nichols, contestee,
from the Second Congressional
District of Oklahoma. It related
that contestant had, on Dec. 5,
1942, notified contestee of his in-
tention to contest his election of
Nov. 3, 1942, and that contestee
had filed timely answer thereto.
Enclosed with it was a letter from
contestee asking the House to pre-
vent contestant from further pro-
ceeding in the contest, as contest-
ant had not complied with the re-
quirement that testimony taken
for contestant be forwarded to the
Clerk of the House within the 30
days (based on the former statute,
2 USC § 223, now 2 USC § 231).
The Clerk’s communication was
referred on May 11, 1943, to the
Committee on Elections No. 3
with accompanying papers and or-
dered printed as a House docu-
ment.
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Mr. Hugh Peterson, of Georgia,
submitted the committee report,(1)

which was unanimous, on Feb. 15,
1944. The report did not consider
contestee’s request that contestant
be barred from continuing the
contest. Rather, the committee
recommended that the contest be
dismissed for failure of contestant
to bear ‘‘the burden of showing
that, due to fraud and irregu-
larity, the result of the election
was contrary to the clearly de-
fined wish of the constituency in-
volved [emphasis supplied].’’ The
committee determined that no
fraud had been perpetrated by
any election official whereby con-
testant was deprived of votes.

The committee determined that
contestant had proven certain
irregularities relating to the fail-
ure of local officials in certain pre-
cincts to keep registration books
and to comply with certain other
administrative requirements im-
posed by state law. Contestee of-
fered no testimony to rebut this
evidence. Nevertheless, the com-
mittee determined that such irreg-
ularities would not vitiate the
election unless the procedures in-
volved were declared by law to be
essential to the validity of the
election. As the pertinent state

law did not contain such provi-
sions, the committee regarded the
state bookkeeping requirements
as merely directory, and held that
the committee could not void what
it considered the certain decision
of the electorate because of ‘‘the
failure of those responsible for the
administration of the law to do
their duty.’’

The committee stated in its re-
port that ‘‘the precedents are uni-
form in holding that the returns
which are made by election offi-
cials regularly appointed by the
laws of the State where the elec-
tion is held are presumed to be
correct until they are impeached
by proof of irregularity and
fraud.’’

On Feb. 16, 1944, Mr. Peterson
called up as privileged House Res-
olution 440 (2) which the House
agreed to without debate and by
voice vote, and which—

Resolved, That the election contest of
E. O. Clark, contestant, against, Jack
Nichols, contestee, Second Congres-
sional District of the State of Okla-
homa, be dismissed.

In his extension of remarks in
the Congressional Record at that
point, Mr. Ross Rizley, of Okla-
homa, discussed in detail the al-
leged irregularities which contest-
ant had referred to in the evi-
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dence he presented. He cited two
House election cases [Bisbee v
Finley (2 Hinds’ Precedents § 980)
and Benoit v Boatner (1 Hinds’
Precedents § 340)] for the propo-
sition that elections held in dis-
regard of registration laws are to
be considered void, regardless of
whether such registration laws
are to be considered directory or
are made mandatory by statute.
Mr. Rizley considered the evi-
dence which was introduced by
contestant and which as not con-
tradicted by contestee——

. . . [S]ufficient to warrant the in-
vestigation of an election in which the
contestee as the candidate of the polit-
ical party which had control and
charge of the election, claims to have
been elected in a congressional district
by only approximately 385 votes. This
would seem especially true where a
State election board dominated by the
same political party denied itself juris-
diction and by so doing suggested that
the House should set itself up as a re-
count committee.

and where the House, in turn——
. . . [S]ays that it cannot erect itself

as a recount board . . . that there
were ‘‘gross irregularities’’ and flagrant
violations of the election laws, ‘‘fairly
proven by the contestant.’’ (3)

Note: Syllabi for Clark v Nichols
may be found herein at § 6.1
(items transmitted by Clerk);
§ 10.11 (distinction between man-

datory and directory state laws);
§ 27.6 (failure to forward testi-
mony to Clerk); § 35.4 (burden of
showing results of election would
be changed); § 36.3 (official re-
turns as presumptively correct).

§ 52.2 McEvoy v Peterson
On May 5, 1944, Mr. Ed L.

Gossett, of Texas, submitted the
report (4) from the Committee on
Elections No. 2 in the contested
election case brought by Edward
T. McEvoy against Hugh Peter-
son, from the First Congressional
District of Georgia. The case had
been referred to the committee on
Sept. 20, 1943, when the Speaker
laid before the House a letter from
the Clerk of the House (5) trans-
mitting the necessary papers and
documents as required by the
statute governing contested elec-
tion cases. This letter was ordered
printed as a House document.

The unanimous committee re-
port, which accompanied House
Resolution 534, recommended that
the election contest be dismissed.
The report related that contestant
(Mr. McEvoy) had attempted to
run for the First Congressional
District of Georgia seat as an
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independent Republican though
there was no such political party
in Georgia, and that contestant’s
name had not appeared on any
ballots and that he had not re-
ceived any votes. The committee
further found that contestant had
failed to exhaust available state
legal remedies, had not filed the
election contest in good faith, and
had failed to make out a prima
facie case. The committee dis-
allowed contestant’s petition for
reimbursement of expenses.

House Resolution 534 was
called up as privileged (6) by Mr.
Gossett and agreed to without de-
bate on May 5, 1944. Thereby the
House dismissed the election con-
test by voice vote. The resolution
provided—

Resolved, That the election contest of
Edward T. McEvoy, contestant, against
Hugh Peterson, contestee, First Con-
gressional District of the State of Geor-
gia, be dismissed.

Note: Syllabi for McEvoy v Pe-
terson may be found herein at
§ 13.1 (permissible defenses to
election contests); § 14.1 (contest-
ant’s standing); § 45.7 (payments
conditioned on good faith in filing
of contest).

§ 52.3 Moreland v Schuetz
On Feb. 17, 1944, Mr. Hugh Pe-

terson, of Georgia, from the Com-

mittee on Elections No. 1 sub-
mitted the final report (7) in the
contested election case brought by
James C. Moreland against Leon-
ard W. Schuetz from the Seventh
Congressional District of Illinois.
The case had been initiated in the
House on Nov. 15, 1943, at which
time a letter from the Clerk of the
House (8) had been laid before the
House by the Speaker and re-
ferred by him to the committee.

On Mar. 1, 1943, the Speaker
had laid before the House, during
the period permitted by statute
for taking of testimony for an elec-
tion contest, a letter from the
Clerk.(9) This letter conveyed con-
testant’s request that the House
grant him additional time for tak-
ing testimony so as to permit him
to substantiate his claim of cer-
tain voting irregularities and mis-
counts which would change the
1,975-vote margin of contestee to
contestant’s favor.

Specifically, contestant claimed
that ballots which had been count-
ed for contestee (more than 2,000)
should be totally voided, as such
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ballots had been illegally marked
by write-in attempts to vote for
certain local judicial candidates in
contravention of state law. Con-
testant also alleged error by elec-
tion officials in that they failed to
credit him with ‘‘split-ticket’’ bal-
lots, bearing votes cast for him,
and that they counted such ballots
as ‘‘straight-ticket’’ ballots for the
Democratic party and, therefore,
for contestee. Contestant asked
for an extension of time to estab-
lish these allegations, which he
could not do in the time required
by law, as the time and facilities
of the responsible election officials
was then being totally consumed
in preparation for local elections.

Mr. Peterson submitted House
Report No. 345 (10) on Apr. 6,
1943, to accompany House Resolu-
tion 201,(11) which was agreed to
without debate on that date, and
which extended time for taking
testimony for a total of 65 days.
The report unanimously agreed
that the circumstances as cited
above by contestant set forth
‘‘good cause’’ as required by House
precedents cited in the report.

The resolution recommended in
the committee report was agreed
to by the House as follows:

Resolved, That the time allowed for
taking testimony in the election con-

test, James C. Moreland, contestant,
against Leonard W. Schuetz, contestee,
Seventh Congressional District of Illi-
nois, shall be extended for a period of
65 days, beginning April 12, 1943, and
the testimony shall be taken in the fol-
lowing order:

The contestant shall take testimony
during the first 30 days, the contestee
shall take the testimony during the
succeeding 30 days, and the contestant
shall take testimony in rebuttal only
during the remaining 5 days of said
period.

After the extension of time, the
final committee report related
that the parties to the contest had
agreed to conduct a recount in
those wards where the vote had
been questioned by contestant.
This recount, which was termi-
nated by contestant prior to expi-
ration of his time for taking addi-
tional testimony, covered 42 per-
cent of total votes cast and in-
cluded over 56 percent of the
votes cast for contestee. The com-
mittee found that the recount re-
duced contestee’s majority by 898
votes, an insufficient number to
change the outcome, and that con-
testant had not sustained the bur-
den of proving, from this partial
recount in precincts where
contestee had received a heavy
vote, that a recount of all votes
would establish a majority for con-
testant. Thus, the committee con-
cluded that the contestant had not
introduced sufficient evidence to
warrant a complete recount.
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The committee report made ref-
erence to such errors as improper
initialing of ballots by election
holders, improper marking of bal-
lots, failure of election holders to
initial ballots, spoilation of ballots,
etc., but said:

There is no evidence whatsoever of
fraud on the part of the election offi-
cials. So, it is evident that this condi-
tion was general and prevailed among
all of the ballots cast and it can, there-
fore, be seen that the gains made by
the contestant in the partial review or
recount which included only 42 percent
of the total ballots cast, but which in-
cluded at the same time over 56 per-
cent of the ballots cast for the
contestee, is by no means conclusive
proof that the trend of the change as
shown by the recount in favor of the
contestant would have continued
throughout the recount of all the re-
mainder of the ballots.

[Whether] the contestant desired to
recount all of the ballots cast in this
election for the purpose of securing evi-
dence to submit in support of his con-
test, he did not exhaust the remedy af-
forded him for such a recount.

It is the duty of the contestant to
produce evidence sufficient to support
the allegations set forth in his petition,
and, as this committee has heretofore
held, it is not the duty of this com-
mittee to take upon itself the obliga-
tion of securing evidence for either
party.

Mr. Peterson called up as privi-
leged House Resolution 444,(12) on

the same day he submitted the re-
port of the Committee on Elec-
tions No. 3 for printing in the
Record. House Resolution 444 was
agreed to by the House without
debate and by voice vote, and it—

Resolved, That the election contest of
James C. Moreland, contestant,
against Leonard W. Schuetz, contestee,
Seventh Congressional District of the
State of Illinois, be dismissed.

Note: Syllabi for Moreland v
Schuetz may be found herein at
§ 6.3 (items transmitted by Clerk);
§ 27.10 (extensions of time for tak-
ing testimony); § 27.11 (extensions
of time for good cause); § 39.1 (re-
count by stipulation of parties);
§ 40.5 (burden of proving recount
would change election result);
§ 43.4 (resolution accompanying
report).

§ 52.4 Schafer v Wasielewski
On Mar. 29, 1944, Mr. James

Domengeaux, of Louisiana, sub-
mitted the unanimous report (13) of
the Committee on Elections No. 1
in the contested election case of
John C. Schafer against Thaddeus
F. Wasielewski, from the Fourth
Congressional District of Wis-
consin. The case had come to the
House pursuant to the provisions
of the federal statute (see 2 USC
§§ 381 et seq.), governing election
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contests on Sept. 20, 1943, when
the Speaker laid before the House
a letter from the Clerk (14) trans-
mitting the necessary testimony
and documents. The letter was re-
ferred to the committee on that
date and ordered printed by the
Speaker.

The contestant, defeated in the
election by contestee by approxi-
mately 17,000 votes, alleged that
contestee had himself expended
more money during his campaign
than was permitted by the Fed-
eral Corrupt Practices Act and by
the election laws of Wisconsin and
that contestee had failed to file
correct reports of expenditures as
required by law. As stated in the
report, ‘‘the Wisconsin statutes
limit to $875 the amount of money
that can be spent by a candidate
for Congress in the general elec-
tion. The Wisconsin statutes, how-
ever, place no limitation upon re-
ceipts and expenditures of individ-
uals or groups that might volun-
tarily interest themselves in be-
half of a candidate.’’

The Federal Corrupt Practices
Act (2 USC § 248) requires:

(a) A candidate, in his campaign for
election, shall not make expenditures
in excess of the amount which he may
lawfully make under the laws of the

State in which he is a candidate, not in
excess of the amount which he may
lawfully make under the provisions of
this title ($2,500).

As further stated in the
report—

Thaddeus F. Wasielewski filed with
the Clerk of the House of Representa-
tives on November 5, 1942, a state-
ment, as required by Federal law,
showing receipts of $1,689 and total
expenditures of $1,172.

The committee determined that
the expense reports filed by
contestee had disclosed on their
face, figures in excess of amounts
permitted by state law and by the
Federal Corrupt Practices Act.
The committee found, however,
that certain sums listed actually
represented expenditures of a
‘‘voluntary committee’’ rather than
expenditures of a ‘‘personal cam-
paign committee’’ as defined by
state law, and were, therefore, not
to be considered personal expendi-
tures of contestee, and, thus, not
limited by state law.

The committee also determined
that it should not deprive
contestee of his seat as a result of
his negligence in preparing ex-
penditure accounts filed with the
Clerk. The committee found no
evidence of fraud.

Immediately upon submission of
the committee report (H. Rept.
No. 1308), Mr. Domengeaux called
up as privileged House Resolution



1169

ELECTION CONTESTS Ch. 9 § 52

15. 90 CONG. REC. 3253, 78th Cong. 2d
Sess.; H. Jour. 227.

16. H. Doc. No. 58, 89 CONG. REC. 368,
369, 78th Cong. 1st Sess.; H. Jour.
67.

17. H. Rept. No. 180 (joint application
for recount not granted), 89 CONG.
REC. 1353, 78th Cong. 1st Sess.; H.
Jour. 129.

18. 89 CONG. REC. 1324, 78th Cong. 1st
Sess.; H. Jour. 129.

490,(15) which was agreed to by
the House without debate and by
voice vote, and which—

Resolved, That the election contest of
John C. Schafer, contestant, against
Thaddeus F. Wasielewski, contestee,
Fourth Congressional District of the
State of Wisconsin, be dismissed.

Note: Syllabi for Schafer v
Wasielewski may be found herein
at §§ 10.1, 10.3 (Corrupt Practices
Act).

§ 52.5 Sullivan v Miller
On Jan. 25, 1943, the Speaker

laid before the House a letter (16)

from the Clerk of the House, re-
lating that his office had unofficial
knowledge that the election held
on Nov. 3, 1942, for a House seat
from the 11th Congressional Dis-
trict of Missouri was being con-
tested. On Dec. 9, 1942, contest-
ant John B. Sullivan served notice
of intention to contest the election
on contestee Louis E. Miller, with
answer by contestee on Dec. 28,
1942, from which date the time
for taking testimony under the
statute (2 USC § 203) began to
run. The Clerk’s letter related
that on Jan. 20, 1943, the parties
had filed a joint application pro-

posing that the House order the
Missouri Board of Election Com-
missioners to conduct a recount.
The Clerk’s letter, accompanied by
the joint letter signed by the par-
ties to the contest and by drafts of
resolutions ordering the recount
and extending time for taking tes-
timony, together with depositions
in support thereof taken of mem-
bers of the Board of Election Com-
missioners in St. Louis, and ac-
companied by contestant’s charts
showing recapitulation of all votes
cast in the district, were referred
to the Committee on Elections No.
3 on Jan. 25 and ‘‘ordered printed
with an illustration,’’ as a House
document.

The parties’ application for a re-
count and accompanying sup-
porting documents alleged that a
state recount which had been con-
ducted in a local election for Re-
corder, where those candidates
had been on the same ballot as
the parties in this case, indicated
a miscount of 1,385 votes. On Feb.
25, 1943, Mr. Hugh Peterson, of
Georgia, submitted a report,(17)

which was unanimous, to accom-
pany House Resolution 137,(18)

which Mr. Peterson called up as
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privileged on that date. The report
stated that no election contest had
been formally presented to the
House at that time, and there was
thus no contest pending before the
Committee on Elections, nor did
this filing of a joint application for
recount constitute such a presen-
tation. The report recommended,
therefore, that the House should
not ‘‘intervene in an election con-
test that has been initiated but
has not been brought officially to
the House of Representatives sim-
ply for the purpose of procuring
evidence for the use of the parties
to the contest.’’ The report ex-
pressed no opinion as to whether
a recount of the ballots should be
made in the event that an election
contest was properly brought be-
fore the House. The report
stated—

It appears to the committee that the
parties to this application could bring
or might have brought this election
contest to the House of Representa-
tives in the manner prescribed by law
and the House of Representatives
could then itself determine whether or
not it desired to recount the ballots.

The committee report stated
that there was no precedent in the
House whereby the House had or-
dered a state or local board of
election commissioners to take a
recount. The report distinguished
cases cited in the joint application
brief where recounts were made

by the House itself through an
elections committee.

In the brief debate in the House
on House Resolution 137, Mr.
Charles A. Plumley, of Vermont,
stated that the Committee on
Elections, by its unanimous re-
port, would establish—

. . . [T]he fact, the law, and a prece-
dent for all time that jurisdiction of an
alleged contested-election case cannot
be conferred on the House or on one of
its committees by any joint agreement
of parties to an alleged election contest
unofficially or otherwise submitted.

House Resolution 137 was
thereupon agreed to without fur-
ther debate and by voice vote, and
it—

Resolved, That the joint application
for order of recount of John B. Sul-
livan, contestant, against Louis E. Mil-
ler, contestee, Eleventh District of Mis-
souri, be not granted.

On Mar. 2, 1943, the Speaker
laid before the House a letter (19)

from the Clerk of the House trans-
mitting contestant’s application
for an extension of time for taking
testimony, which request was
based upon time consumed by
both parties in preparing their
joint application for order of re-
count and supporting papers
thereto. Contestant asked for 40
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additional days in which to pre-
pare his testimony, and for 40
days thereafter for contestee to
take testimony. The Clerk’s letter
was referred to the Committee on
Elections No. 3 and ordered print-
ed with accompanying papers
(contestant’s application) by the
Speaker as a House document.

On May 17, 1943, Mr. Peterson
submitted the unanimous com-
mittee report (20) which rec-
ommended that each party be
given a 30-day extension of time
for taking testimony, with an ad-
ditional five days for contestant to
compile rebuttal testimony. The
report reviewed and affirmed six
House contested election prece-
dents wherein the House had de-
termined that extensions of time
for taking testimony are to be per-
mitted ‘‘for good and sufficient
reason only.’’ Upon submission of
the report, Mr. Peterson called up
as privileged House Resolution
240,(1) which was agreed to with-
out debate and by voice vote and
which adopted the following com-
mittee recommendation:

Resolved, That the time allowed for
taking testimony in the election con-
test, John B. Sullivan, contestant,

against Louis E. Miller, contestee,
Eleventh Congressional District of Mis-
souri, shall be extended for a period of
65 days, beginning May 18, 1943, and
the testimony shall be taken in the fol-
lowing order:

The contestant shall take testimony
during the first 30 days, the contestee
shall take testimony during the suc-
ceeding 30 days, and the contestant
shall take testimony in rebuttal only
during the remaining 5 days of said
period.

On Nov. 24, 1943, Mr. Peterson
submitted the unanimous final re-
port (2) from the Committee on
Elections No. 3, which accom-
panied House Resolution 368,
with the recommendation that the
contest be dismissed. The report
related that the parties had, be-
tween the time their joint applica-
tion for recount had been denied
and the time the House had
granted the extension of time for
taking testimony, agreed to con-
duct their own recount. The re-
sults of this informal recount were
determined on May 4, 1943, and
they showed that contestee had
received a majority of all votes
cast, regardless of certain changes
in the vote. Thus, both parties
had ‘‘entered into a stipulation in
which the contestant agreed that
his pending election contest be
dismissed and the contestee
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agreed that his pending counter
election contest be dismissed.’’

House Resolution 368 (3) was
called up as privileged by Mr. Pe-
terson on Nov. 24, 1943, and
agreed to without debate and by
voice vote. The resolution
provided—

Resolved, That the election contest of
John B. Sullivan, contestant, against
Louis E. Miller, contestee, Eleventh
Congressional District of Missouri, be
dismissed.

Note: Syllabi for Sullivan v Mil-
ler may be found herein at § 3.1
(House lacking authority over
state or local election boards);
§ 3.2 (intervention by House in
state or local elections); § 4.1 (no-
tice of contest as basis for House
jurisdiction); § 6.9 (items trans-
mitted by Clerk); § 18.2 (compli-
ance with statutory requisites);
§ 27.12 (extensions of time for
good cause); § 39.2 (recount by
stipulation of parties); § 41.4 (joint
applications for recount); § 42.10
(disposal by stipulation of parties).

§ 52.6 Thill v McMurray
On Jan. 31, 1944, Mr. Hugh Pe-

terson, of Georgia, submitted the
unanimous report (4) of the Com-

mittee on Elections No. 3 in the
contested election case brought by
Lewis D. Thill against Howard J.
McMurray from the Fifth Con-
gressional District of Wisconsin.
The contest had been first brought
to the attention of the House,
when, on Sept. 20, 1943, the
Speaker laid before the House a
letter from the Clerk (5) transmit-
ting the required testimony and
documents. The Speaker had re-
ferred the communication and ac-
companying papers to the com-
mittee, and had ordered it printed
as a House document.

Contestant claimed that
contestee, who had been elected
by a majority of 6,000 votes, had
received contributions and made
expenditures in violation of the
Federal Corrupt Practices Act and
of Wisconsin law by filing incor-
rect statements of expenditures
and contributions.

Contestee had filed statements
with state officials showing no
personal contributions or expendi-
tures and showing about $8,000
‘‘voluntary committee’’ contribu-
tions. This was consistent with
the state statute. As stated in the
report—

The Wisconsin statutes limit to $875
the amount of money that can be spent
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by a candidate for Congress in the gen-
eral election. The Wisconsin statutes,
however, place no limitation upon re-
ceipts and expenditures of individuals
or groups that might voluntarily inter-
est themselves in behalf of a candidate.

Contestant alleged that
contestee’s statement filed with
the Clerk of the House as re-
quired by federal law listed siz-
able personal contributions and
expenditures in contradiction of
his statement filed with the state.
As stated in the committee
report—

(Contestee) filed with the Clerk of
the House of Representatives on De-
cember 1, 1942, a statement, as re-
quired by Federal law, showing re-
ceipts of $8,458.78 and total expendi-
tures of $7,360.91. This statement . . .
contradicted the statements filed by
him with the secretary of state of the
State of Wisconsin which showed ‘‘no
receipts, disbursements, or obliga-
tions.’’

Contestant had filed a petition
under state law challenging
contestee’s expenditure statement
filed with the state, which petition
had been denied.

With respect to contestee’s
statement filed with the Clerk of
the House pursuant to federal
law, the committee considered evi-
dence which showed that it had
been erroneously prepared by
counsel and signed by contestee
without knowledge of its contents.
Contestee, upon discovery thereof,

‘‘had contacted the Clerk of the
House of Representatives admit-
ting the mistake and attempting
to correct the same by filing an
amended statement’’ showing that
the expenditures had been made
by two ‘‘voluntary committees’’
without his consent.

The report stated that—
The committee in this report does

not attempt to express any opinion on
the laws of the State of Wisconsin
which seem to limit the personal con-
tributions and expenditures of the can-
didate himself, while placing no limit
upon the contributions or expenditures
which may be made through volunteer
groups. Neither does it attempt to con-
done the action of the contestee, Mr.
McMurray, in signing under oath the
statement filed with the Clerk of the
House of Representatives, without
being familiar with the contents of the
statement or the irregularities which it
contained.

The report recommended that—
Under these circumstances, the com-

mittee is of the opinion that Mr.
McMurray, who received a substantial
majority of votes in the general elec-
tion of November 3, 1942, over Mr.
Thill, his nearest opponent, should not
be denied his seat in the House of Rep-
resentatives on account of this error
made in the statement filed by Mr.
McMurray with the Clerk of the House
of Representatives.

Mr. Peterson called up as privi-
leged House Resolution 426 (6) on
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Jan. 31, 1944, immediately upon
submission of the committee re-
port. The resolution, which dis-
missed the contest, was agreed to
by the House by voice vote after a
short debate. House Resolution
426 provided as follows:

Resolved, That the election contest of
Lewis D. Thill, contestant, against
Howard J. McMurray, contestee, Fifth
Congressional District of the State of
Wisconsin, be dismissed.

Note: Syllabi for Thill v
McMurray may be found herein at
§ 10.4 (Corrupt Practices Act).

§ 53. Seventy-ninth Con-
gress, 1945–46

§ 53.1 Hicks v Dondero
On Dec. 12, 1945, Mr. O. C.

Fisher, of Texas, submitted the
unanimous report (7) of the Com-
mittee on Elections No. 3 in the
contest of John W. L. Hicks
against George A. Dondero, from
the 17th Congressional District of
Michigan. The contest had origi-
nated in the House on July 20,
1945, on which date the Speaker
had laid before the House a letter
from the Clerk (8) relating that his

office had received packets of ma-
terial which had not been ad-
dressed to the Clerk or adduced in
the ‘‘manner contemplated by the
provisions of the statutes.’’ The
Clerk had also received contestee’s
motion to dismiss the contest and
contestant’s affidavit in opposition
to that motion.

The Clerk’s letter related that
‘‘since this action has not pro-
ceeded in accordance with the pro-
visions of the statutes, the Clerk
is transmitting all of the material
received in this matter to the
House for its disposition.’’ The
Speaker referred the Clerk’s letter
to the Committee on Elections No.
3 and ordered it printed as a
House document.

The committee’s final report
stated that contestant had not
taken any testimony in support of
his notice of contest within the
time prescribed by law. The report
then stated:

The contestant submitted two copies
of transcripts of proceedings before the
Wayne County, Mich., canvassing
board on November 10, 11, and 30,
1944, which hearings were held on
dates prior to the initiation of this con-
test. . . .

The said transcripts of evidence were
entirely ex parse insofar as contestee
was concerned, and even if properly
transmitted, would be incompetent as
proof of any issues urged by contest-
ant.

The report stated that contestee
had been elected on Nov. 7, 1944,
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9. 91 CONG. REC. 11922, 11923, 79th
Cong. 1st Sess.; H. Jour. 766.

10. 91 CONG. REC. 1083, 1084, 79th
Cong. 1st Sess.

by a majority of 28,475 votes over
contestant, and had been properly
certified as elected.

On Dec. 12, 1945, the day of
submittal of the committee report,
Mr. Fisher called up as privileged
House Resolution 455 (9) which in-
corporated the language rec-
ommended in the report. House
Resolution 455 was agreed to by
voice vote and without debate,
and it—

Resolved, That the election contest of
John W. L. Hicks, contestant, against
George A. Dondero, contestee, Seven-
teenth Congressional District of the
State of Michigan, be dismissed, and
that the said George A. Dondero is en-
titled to his seat as a Representative of
said district and State.

Note: Syllabi for Hicks v
Dondero may be found herein at
§ 6.12 (items transmitted by
Clerk); § 25.1 (failure to properly
forward evidence); § 27.2 (dis-
missal for failure to take testi-
mony within statutory period);
§ 34.3 (evidence from ex parse pro-
ceedings).

§ 53.2 In re Plunkett
On Feb. 14, 1945, Mr. Hatton

W. Sumners, of Texas, was grant-
ed unanimous consent to address
the House of Representatives for
one minute. His speech, a letter

inserted in the Record by him,
and the ensuing debate, are as fol-
lows: (10)

MR. SUMNERS of Texas: Mr. Speaker,
comparatively recently a private cit-
izen in Virginia has entered upon a
course of conduct claiming he is con-
testing the seats of, I believe, 71 Mem-
bers of the House of Representatives. A
colleague of mine the other day asked
me to make some examination and
write him a letter. I made that exam-
ination and have written him the fol-
lowing letter:

FEBRUARY 12, 1945.

MY DEAR COLLEAGUE: Supple-
menting the statement made to you
over the telephone this morning with
reference to notice to appear and
give testimony in proceeding by
Moss A. Plunkett, of Roanoke, Va.,
representing himself as contesting
your right to a seat in the House of
Representatives, beg to advise that I
have looked over a copy of the paper
served upon you and other Members
of the House of Representatives, in-
cluding myself, and have also made
some examination of chapter 7, title
2, of the United States Code, which
deals with the subject of contested
elections.

The House of Representatives,
under the Constitution, of course, is
sovereign and independent with ref-
erence to the determination of the
election and the qualification of its
own Members. No act of Congress
could, in the slightest degree, affect
the exclusiveness of power of the
House of Representatives to deter-
mine with reference to those who are
entitled to be a part of its member-
ship.

Section 7 of title 2 referred to
therefore is merely an act of comity
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on the part of the Congress for the
purpose of aiding the House of Rep-
resentatives to whatever degree the
House of Representatives may see fit
to avail itself thereof. But this al-
leged contestant, Moss A. Plunkett,
does not even come within the provi-
sion of this title.

Section 226, the last section of
chapter 7, title 2, referred to, con-
tains these words as the first part of
the first sentence:

‘‘No contestee or contestant for a
seat in the House of Representatives
shall be paid exceeding $2,000 for
expenses in election contests.’’

The contest contemplated by the
Congress in which it sought to give
aid by statute is a contest by a ‘‘con-
testant’’ and ‘‘contestee,’’ ‘‘for a seat
in the House of Representatives.’’

Even if this language were not in-
corporated in the statute, common
sense and public necessity would
preclude any notion that the Con-
gress intended to put it within the
power of any person so disposed to
institute proceedings to oust many
persons who happen to be Members
of Congress, and require them to
turn aside from the discharge of
their public duties to appear and
give testimony at the summons of
such a person who had not even
been a candidate for Congress and
who could not therefore be a ‘‘con-
testant for a seat in the Congress.’’

It seems to me to be not only the
right, but the duty, of the Members
of the House against whom this pro-
ceeding has been attempted, not to
turn aside from the discharge of
their official duties to give attention
in the slightest degree to that which
the said Plunkett is attempting.

Sincerely yours,
HATTON W. SUMNERS.

MR. [JOHN W.] MCCORMACK [of Mas-
sachusetts]: Mr. Speaker, will the gen-
tleman yield?

MR. SUMNERS: I yield to the gen-
tleman from Massachusetts.

MR. MCCORMACK: Will the gen-
tleman advise the House how, in his
opinion, this unreasonable situation
should be met?

MR. SUMNERS: By paying no atten-
tion to it.

THE SPEAKER: (11) The time of the
gentleman from Texas has expired.

MR. [JOHN E.] RANKIN [of Mis-
sissippi]: Mr. Speaker, I ask unani-
mous consent to address the House for
1 minute.

THE SPEAKER: Is there objection to
the request of the gentleman from Mis-
sissippi?

There was no objection.
MR. RANKIN: Mr. Speaker, following

up what the Member from Texas [Mr.
Sumners], the very able chairman of
the Committee on the Judiciary, has
said, I want to call attention to the fact
these radicals who are attempting to
harass Members of Congress about this
matter [poll taxes] have not a leg to
stand on. They really are acting in con-
tempt of the House, and in contempt of
the Senate, because they have at-
tempted to subpena Senators, as well
as Members of the House.

This question has been thrashed out
before. The fourteenth amendment to
the Constitution provided that where
certain people were denied the right to
vote in any State, representation from
such State should be proportionately
reduced. . . .

If there is anything wrong with the
State law, the place to contest it is in
the courts. If there is anything wrong
with a Member’s right to sit in this
House, the place to contest it is before
a committee of the House. . . .
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377.

14. 93 CONG. REC. 10210, 80th Cong. 1st
Sess.; H. Jour. 698.

So these attempts to harass the
Members of the House and Senate are
simply in contempt of both Houses,
and as the chairman of the Judiciary
Committee [Mr. Sumners] said, they
should be ignored.

On May 17, 1945, the Speaker
laid before the House a letter from
the Clerk (12) of the House which
stated that the Clerk ‘‘does not re-
gard the said Moss A. Plunkett as
a person competent to bring a con-
test for a seat in the House under
the provisions of the laws gov-
erning contested elections.’’ Mr.
Plunkett was attempting to con-
test the election of 79 returned
Members from districts of various
states, growing out of the election
held Nov. 7, 1944, though it ap-
peared from the four sealed pack-
ages of testimony that Mr.
Plunkett had not been party to
any of the elections. The Clerk’s
letter was ordered printed by the
Speaker as a House document,
and referred to the Committee on
Elections No. 1. There is no record
that the committee submitted a
report in this case, or that the
House acted in any way upon the
contest.

Note: Syllabi for In re Plunkett
may be found herein at § 5.1 (com-
mittee jurisdiction over contest
under contested election statutes);

§ 6.6 (items transmitted by Clerk);
§ 19.6 (contestants as candidates
in general election).

§ 54. Eightieth Congress,
1947–48

§ 54.1 Lowe v Davis
On Apr. 27, 1948, Mr. Karl M.

LeCompte, of Iowa, submitted the
unanimous report (13) of the Com-
mittee on House Administration
in the contested election case of
Lowe v Davis, from the Fifth Con-
gressional District of Georgia.

On July 25, 1947, the House
had considered by unanimous con-
sent and agreed to a resolution
(H. Res. 337) (14) as follows:

Resolved, That notwithstanding any
adjournment or recess of the Eightieth
Congress, testimony and papers re-
ceived by the Clerk of the House in
any contested-election case shall be
transmitted by the Clerk to the Speak-
er for reference to the Committee on
House Administration in the same
manner as though such adjournment
or recess had not occurred: Provided,
That any such testimony and papers
referred by the Speaker shall be print-
ed as House documents of the next suc-
ceeding session of the Congress. (Em-
phasis supplied.)
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On July 25, 1947, Mr. Ralph A.
Gamble, of New York, by unani-
mous consent offered another res-
olution by direction of the Com-
mittee on House Administration
(H. Res. 338): (15)

Resolved, That notwithstanding any
adjournments or recesses of the first
session of the Eightieth Congress, the
Committee on House Administration is
authorized to continue its investigation
in the contested-election cases of
Mankin against Davis, Lowe against
Davis, and Wilson against Granger.
For the purpose of making such inves-
tigations the committee, or any sub-
committee thereof, is authorized to sit
and act during the present Congress at
such times and places within the
United States, whether the House is in
session, has recesses, or has adjourned,
to hold such hearings, and to require,
by subpena or otherwise, the attend-
ance and testimony of such witnesses
and the production of such books,
record, correspondence, memoranda,
papers, and documents, as it deems
necessary. Subpenas may be issued
under the signature of the chairman of
the committee or any member of the
committee designated by him, and may
be served by any person designated by
such chairman or member.

House Resolution 338 was
agreed to by voice vote and with-
out debate.

Thereupon, Mr. LeCompte of-
fered the following privileged reso-
lution (16) from the Committee on

House Administration (H. Res.
339) to implement House Resolu-
tion 338, which had previously
been agreed to:

Resolved, That the expenses of the
investigations to be conducted pursu-
ant to House Resolution 338, by the
Committee on House Administration,
acting as a whole or by subcommittee,
not to exceed $5,000, including expend-
itures for the employment of investiga-
tors, attorneys, and clerical, steno-
graphic, and other assistants, shall be
paid out of the contingent fund of the
House on vouchers authorized by such
committee or subcommittee, signed by
the chairman of such committee, or
subcommittee, and approved by the
Committee on House Administration.

House Resolution 339 was
agreed to by voice vote and with-
out debate.

On July 26, 1947, the House
had adjourned to Jan. 6, 1948, but
had been convened by proclama-
tion of the President on Nov. 17,
1947, a continuation of the first
session of the 80th Congress. The
question of whether this recon-
vening of the Congress was to be
considered a continuation of the
existing session or a special or ad-
ditional session arose in connec-
tion with the effective date of cer-
tain amendments to the rules of
civil procedure in the courts,
which amendments were to take
effect three months subsequent to
the adjournment of the first reg-
ular session of the Congress. The
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17. H. Doc. No. 434, 93 CONG. REC.
10613, 80th Cong. 1st Sess.; H. Jour.
771.

18. 94 CONG. REC. 4902, 80th Cong. 2d
Sess.; H. Jour. 374.

19. Id.

Senate adopted as controlling a
memorandum of the Federal Law
Section, Library of Congress, to
the effect that where Congress ad-
journs to a day certain—not sine
die—and is convened earlier by
proclamation of the President,
such convening is a continuation
of the existing session and not a
special or additional session.

On Nov. 17, the Speaker took
from the Speaker’s table and re-
ferred to the Committee on House
Administration a letter from the
Clerk (17) transmitting the re-
quired papers (absent contestee’s
brief). The Speaker did not lay the
communication before the House,
but did order it printed as a
House document (H. Doc. No. 434)
of the first session of the 80th
Congress. (Neither the Congres-
sional Record, p. 10613, nor the
Journal, p. 771, indicate, however,
that the communication had been
ordered printed by the Speaker.)

The committee report indicated
that the committee had held full
hearings on Mar. 17, 1948, and
had given consideration to
contestee’s brief, which had not
been filed within 30 days after re-
ception of a copy of contestant’s
brief, as required by 2 USC § 223.
The summary report recom-

mended that the contest be dis-
missed ‘‘as lacking in merit.’’

The debate on House Resolution
552,(18) which dismissed the ac-
companying contest of Mankin v
Davis on Apr. 27, 1948, indicated
that contestant was disputing the
method by which contestee had
been nominated in the primary
election. Contestee had been se-
lected as his party’s nominee
under Georgia state law, which
prescribed use of the ‘‘county unit
system.’’ Contestant in this case
had not been a candidate in the
general election. Presumably, as
in the later case of Lowe v Davis
(§ 56.3, infra) in the 82d Congress,
contestant had been a candidate
for the Democratic nomination in
the primary election.

On Apr. 27, 1948, Mr.
LeCompte called up House Reso-
lution 553 (19) as privileged, which
provided as follows:

Resolved, That the election contest of
Wyman C. Lowe, contestant, against
James C. Davis, contestee, Fifth Con-
gressional District of Georgia, be dis-
missed and that the said James C.
Davis is entitled to his seat as a Rep-
resentative of said District and State.

Whereupon the resolution was
agreed to without debate and
without a record vote, thereby dis-
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1. Id. 2. Id.

missing the contest and holding
contestee entitled to his seat.

§ 54.2 Mankin v Davis
On July 25, 1947, the House, in

the first session of the 80th Con-
gress, considered by unanimous
consent and agreed to the fol-
lowing resolution (H. Res. 337),(20)

offered by Mr. Ralph A. Gamble,
of New York:

Resolved, That notwithstanding any
adjournment or recess of the Eightieth
Congress, testimony and papers re-
ceived by the Clerk of the House in
any contested-election case shall be
transmitted by the Clerk to the Speak-
er for reference to the Committee on
House Administration in the same
manner as though such adjournment
or recess had not occurred: Provided,
That any such testimony and papers
referred by the Speaker shall be print-
ed as House documents of the next suc-
ceeding session of the Congress. [Em-
phasis supplied.]

On July 25, 1947, Mr. Gamble,
by unanimous consent offered an-
other resolution by direction of
the Committee on House Adminis-
tration (H. Res. 338): (1)

Resolved, That notwithstanding any
adjournments or recesses of the first
session of the Eightieth Congress, the
Committee on House Administration is
authorized to continue its investigation
in the contested-election cases of

Mankin against Davis, Lowe against
Davis, and Wilson against Granger.
For the purpose of making such inves-
tigations the committee, or any sub-
committee thereof, is authorized to sit
and act during the present Congress at
such times and places within the
United States, whether the House is in
session, has recesses, or has adjourned,
to hold such hearings, and to require,
by subpena or otherwise, the attend-
ance and testimony of such witnesses
and the production of such books,
records, correspondence, memoranda,
papers, and documents, as it deems
necessary. Subpenas may be issued
under the signature of the chairman of
the committee or any member of the
committee designated by him, and may
be served by any person designated by
such chairman or member.

House Resolution 338 was agreed
to by voice vote and without de-
bate.

Thereupon, Mr. LeCompte of-
fered the following privileged reso-
lution from the Committee on
House Administration (H. Res.
339) (2) to implement House Reso-
lution 338 which had previously
been agreed to:

Resolved, That the expenses of the
investigations to be conducted pursu-
ant to House Resolution 338, by the
Committee on House Administration,
acting as a whole or by subcommittee,
not to exceed $5,000, including expend-
itures for the employment of investiga-
tors, attorneys, and clerical, steno-
graphic, and other assistants, shall be
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paid out of the contingent fund of the
House on vouchers authorized by such
committee or subcommittee, signed by
the chairman of such committee, or
subcommittee, and approved by the
Committee on House Administration.

On July 26, 1947, the House
had adjourned to Jan. 6, 1948, but
had been convened by proclama-
tion of the President on Nov. 17,
1947, which session was consid-
ered a continuation of the first
session of the 80th Congress.

The question of whether this re-
convening of the Congress result-
ing from the Presidential procla-
mation was to be considered a
continuation of the existing ses-
sion or a special or additional ses-
sion arose in connection with the
effective date of certain amend-
ments to the rules of civil proce-
dure in the courts, which amend-
ments were to take effect three
months subsequent to the ad-
journment of the first regular ses-
sion of the Congress. The Senate
adopted as controlling a memo-
randum of the Federal Law Sec-
tion, Library of Congress, to the
effect that where Congress ad-
journs to a day certain—not sine
die—and is convened earlier by
proclamation of the President,
such convening is a continuation
of the existing session and not a
special or additional session.

On Nov. 17, the Speaker took
from the Speaker’s table and re-

ferred to the Committee on House
Administration a letter from the
Clerk (3) transmitting the required
papers (absent contestee’s brief).
The Speaker did not lay the com-
munication before the House, but
did order it printed as a House
document (H. Doc. No. 433) of the
first session of the 80th Congress.
(Neither the Congressional
Record, p. 10613, nor the Journal,
p. 771, indicate, however, that the
communication had been ordered
printed by the Speaker.)

The committee report indicated
that the committee had held full
hearings in the contest, and had
given consideration to contestee’s
brief, which had not been filed
within 30 days after reception of a
copy of contestant’s brief, as re-
quired by 2 USC § 223. The sum-
mary report recommended that
the contest be dismissed ‘‘as lack-
ing in merit.’’

House Resolution 552 (4) was
called up as privileged by Mr.
Karl M. LeCompte, of Iowa, on
Apr. 27, 1948, accompanied by the
unanimous reports (5) of the Com-
mittee on House Administration
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submitted by Mr. LeCompte on
that date. The debate which en-
sued indicated that contestant
was disputing the method by
which contestee had been nomi-
nated in the primary election.
Contestant had not herself been a
candidate in the general election.
Contestee had been selected as his
party’s nominee under Georgia
State law which required use of
the ‘‘county unit system’’ (6) (pre-
sumably whereby each county of
the district was accorded one vote,
determined by the majority of
votes cast therein, and the nomi-
nee is thereafter determined by
the majority of the county votes
cast). Mr. LeCompte contended
that unless the House desired to
invalidate the state election laws
as they pertained to this election,
the House should adopt House
Resolution 552. Accordingly the
House agreed to House Resolution
552 without further debate and
without a record vote and thereby
dismissed the contest and de-
clared contestee entitled to his
seat:

Resolved, That the election contest of
Helen Douglas Mankin, contestant,
against James C. Davis, contestee,
Fifth Congressional District of Georgia,
be dismissed and that the said James
C. Davis is entitled to his seat as a

Representative of said District and
State.

Note: Syllabi for Mankin v
Davis may be found herein at
§ 6.11 (items transmitted by
Clerk); § 24.1 (contestee’s failure
to make timely answer); § 43.2
(form of report).

§ 54.3 Michael v Smith
On Apr. 22, 1947, the Speaker

laid before the House a letter from
the Clerk (7) of the House trans-
mitting copies of the notice of con-
testant and the reply thereto in
the contest of Michael v Smith
from the Eighth Congressional
District of Virginia. The Clerk’s
letter stated that no testimony
had been taken by either party
within the time permitted by law.
The contestant had filed with his
notice of contest a copy of the
court record of a suit which had
been initiated by contestant in the
United States District Court for
the Eastern District of Virginia to
determine certain legal issues
raised by the election of Nov. 5,
1946. On Apr. 22, 1947, the
Speaker referred to the Com-
mittee on House Administration
the Clerk’s letter, and ordered it
printed, together with the accom-
panying papers mentioned above,
as a House document.

Contestant alleged in his brief
that the election had not been
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conducted in conformity with the
14th and 15th amendments to the
United States Constitution, in
that state law imposed a poll tax
and required certain registration
forms in violation thereof, which
requirements, furthermore, were
not applied uniformly to all citi-
zens. Contestee in his answer al-
leged that contestant had no
standing to contest the election,
as he conceded having been de-
feated by 7,513 votes and that his
only contention presented strictly
a legal question to be decided in
court, which question had been
decided contrary to contestant’s
position. No testimony was trans-
mitted to the House.

On July 26, 1947, the Clerk
transmitted contestee’s motion to
dismiss (8) the contest to the
Speaker, who laid the Clerk’s
communication before the House,
referred it to the Committee on
House Administration, and or-
dered it printed with the accom-
panying motion to dismiss. On
that same day Mr. Ralph A. Gam-
ble, of New York, submitted the
unanimous report (9) from the
Committee on House Administra-

tion, which summary report also
provided for disposition of the
election contests of Roberts v
Douglas (14th Congressional Dis-
trict of California) and Woodward
v O’Brien (Sixth Congressional
District of Illinois). The report re-
cited that no testimony in behalf
of contestants had been taken
during the time prescribed by law
in any of the contests, and rec-
ommended that notices of inten-
tion to contest the elections of
contestees be dismissed.

Mr. Gamble called up House
Resolution 345 (10) on July 26,
1947, which was agreed to by the
House without debate and by
voice vote, and which—

Resolved, That the election contest of
Harold C. Woodward, contestant,
against Thomas J. O’Brien, contestee,
Sixth Congressional District of Illinois,
be dismissed, and that the said Thom-
as J. O’Brien is entitled to his seat as
a Representative of said district and
State; and be it further

Resolved, That the election contest of
Frederick M. Roberts, contestant,
against Helen Gahagan Douglas,
contestee, Fourteenth Congressional
District of California, be dismissed and
that the said Helen Gahagan Douglas
is entitled to her seat as a Representa-
tive of said district and State; and be
it further

Resolved, That the election contest of
Lawrence Michael, contestant, against
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Howard W. Smith, contestee, Eighth
Congressional District of the State of
Virginia, be dismissed, and that the
said Howard W. Smith is entitled to
his seat as a Representative of said
district and State.

§ 54.4 Roberts v Douglas
On July 25, 1947, the Speaker

laid before the House a letter from
the Clerk (11) which related that
neither party had taken testimony
during the time prescribed by law
and that the contest of Roberts v
Douglas, from the 14th Congres-
sional District of California, ap-
peared abated. The Clerk’s letter,
together with copies of contest-
ant’s notice of contest and
contestee’s motion to dismiss with
a copy of her attorney’s letter in
support thereof, were referred to
the Committee on House Adminis-
tration by the Speaker and or-
dered printed with those accom-
panying papers as a House docu-
ment.

Contestant’s notice recited only
that—

Contest of your right to hold said
seat is entered upon the grounds of
failure to meet residence requirements
under both the Constitution of the
United States and of the State of Cali-
fornia.

Additional grounds for contest of
your right to hold said congressional

seat is to be found in many fraudulent
practices alleged in the election of No-
vember 5, 1946, which justify congres-
sional investigation.

Contestee in her motion to dis-
miss claimed (1) that contestant
had not instituted a valid contest,
as the statute (2 USC § 201) and
House precedents required con-
testant to ‘‘specify particularly the
grounds upon which he relies in
the contest,’’ i.e., the notice stated
no facts which contestee could ei-
ther admit or deny in an answer;
and (2) contestant had taken no
testimony within the 90 days per-
mitted to support his notice of
contest.

On the following day, July 26,
1947, Mr. Ralph A. Gamble, of
New York, submitted the unani-
mous report (12) from the Com-
mittee on House Administration,
which summary report also pro-
vided for disposition of the elec-
tion contests of Woodward v
O’Brien (Sixth Congressional Dis-
trict of Illinois) and Michael v
Smith (Eighth Congressional Dis-
trict of Virginia). [H. Rept. No.
11061.] The report stated that no
testimony in behalf of contestants
had been taken during the time
prescribed by law in any of the
contests, and recommended that
notices of intention to contest the
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16. Earl C. Michener (Mich.).

elections of contestees be dis-
missed.

Mr. Gamble called up House
Resolution 345 (13) on July 26,
1947, which was agreed to by the
House without debate and by
voice vote, and which——

Resolved, That the election contest of
Harold C. Woodward, contestant,
against Thomas J. O’Brien, contestee,
Sixth Congressional District of Illinois,
be dismissed, and that the said Thom-
as J. O’Brien is entitled to his seat as
a Representative of said district and
State; and be it further

Resolved, That the election contest of
Frederick M. Roberts, contestant,
against Helen Gahagan Douglas,
contestee, Fourteenth Congressional
District of California, be dismissed and
that the said Helen Gahagan Douglas
is entitled to her seat as a Representa-
tive of said district and State; and be
it further

Resolved, That the election contest of
Lawrence Michael, contestant, against
Howard W. Smith, contestee, Eighth
Congressional District of the State of
Virginia, be dismissed, and that the
said Howard W. Smith is entitled to
his seat as a Representative of said
district and State.

Note: Syllabi for Roberts v
Douglas may be found herein at
§ 6.7 (items transmitted by Clerk);
§ 13.8 (failure to specify grounds
relied upon by contestant); § 22.3
(failure to state grounds with par-
ticularity); § 27.4 (dismissal for

failure to take testimony within
statutory period); § 44.3 (form of
resolution disposing of contest).

§ 54.5 Wilson v Granger
On June 17, 1948 (Calendar

Day June 18), Mr. Karl M.
LeCompte, of Iowa, submitted the
report (14) to accompany House
Resolution 692 from the (Com-
mittee on House Administration
in the contested election case of
Wilson v Granger from the First
Congressional District of Utah.
The contest had been presented to
the House on Feb. 12, 1948, when
the Clerk had transmitted to the
Speaker a letter (15) accompanied
by the required testimony and pa-
pers, which letter the Speaker pro
tempore (16) had on that date ]aid
before the House and referred to
the committee. The Clerk’s letter,
which was not ordered printed as
a House document, provided:

Sir: The Clerk has received from
Frank W. Otterstrom, the officer before
whom testimony was taken in the con-
tested-election case of David J. Wilson
against Walter K. Granger, for a seat
in the Eightieth Congress from the
First Congressional District of the
State of Utah, letters dated January
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17. 93 CONG. REC. 10210, 80th Cong. 1st
Sess.; H. Jour. 698.

18. H. Rept. No. 1089, 93 CONG. REC.
10283, 80th Cong. 1st Sess.; H. Jour.
698.

19. 93 CONG. REC. 10210, 80th Cong. 1st
Sess.; H. Jour. 698.

10, February 3, and February 6, 1948,
with reference to the transmission of
testimony and exhibits in the aforesaid
case.

The letters from this officer, together
with the two express packages, the air-
mail package, and exhibit No. 109 re-
ferred to therein, as well as copies of
all other papers heretofore filed with
the Clerk relating to this case, are
transmitted to the House for its action.

On July 25, 1947, Mr. Ralph A.
Gamble, of New York, offered two
privileged resolutions by direction
of the Committee on House Ad-
ministration.(17) The first, House
Resolution 337 which was agreed
to by voice vote and without de-
bate, provided:

Resolved, That notwithstanding any
adjournment or recess of the Eightieth
Congress, testimony and papers re-
ceived by the Clerk of the House in
any contested-election case shall be
transmitted by the Clerk to the Speak-
er for reference to the Committee on
House Administration in the same
manner as though such adjournment
or recess had not occurred: Provided,
That, any such testimony and papers
referred by the Speaker shall be print-
ed as House documents of the next
succeeding session of the Congress.

Mr. Gamble then offered House
Resolution 338 which was also
agreed to by voice vote and with-
out debate, and which provided:

Resolved, That notwithstanding any
adjournments or recesses of the first

session of the Eightieth Congress, the
Committee on House Administration is
authorized to continue its investigation
in the contested-election cases of
Mankin against Davis, Lowe against
Davis, and Wilson against Granger.
For the purpose of making such inves-
tigations the committee, or any sub-
committee thereof, is authorized to sit
and act during the present Congress at
such times and places within the
United States, whether the House is in
session, has recessed, or has ad-
journed, to hold such hearings, and to
require, by subpena or otherwise, the
attendance and testimony of such wit-
nesses and the production of such
books, records, correspondence, memo-
randa, papers, and documents, as it
deems necessary. Subpenas may be
issued under the signature of the
chairman of the committee or any
member of the committee designated
by him, and may be served by any per-
son designated by such chairman or
member.

Thereupon, Mr. LeCompte re-
ported (18) and called up the fol-
lowing privileged resolution (19)

from the Committee on House Ad-
ministration (H. Res. 339) to im-
plement House Resolution 338,
which had previously been agreed
to:

Resolved, That the expenses of the
investigations to be conducted pursu-
ant to House Resolution 338, by the
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20. 94 CONG. REC. 9184, 80th Cong. 2d
Sess.; H. Jour. 770.

Committee on House Administration,
acting as a whole or by subcommittee,
not to exceed $5,000, including expend-
itures for the employment of investiga-
tors, attorneys, and clerical, steno-
graphic, and other assistants, shall be
paid out of the contingent fund of the
House on vouchers authorized by such
committee or subcommittee, signed by
the chairman of such committee, or
subcommittee, and approved by the
Committee on House Administration.

House Resolution 339 was agreed
to by voice vote and without de-
bate.

The committee report acknowl-
edged ‘‘numerous and widespread
errors and irregularities in many
parts of the district, which re-
vealed a lack of knowledge of the
law and a failure to enforce prop-
erly the registration and election
statutes by those charged with
that duty.’’ The committee found
that the correct result of the elec-
tion was not affected by the irreg-
ularities shown. The minority re-
port, signed by four members of
the committee, claimed that con-
testant should be seated, due to
various voting-law violations,
which would nullify the total
votes of various precincts and
thereby overturn the 104-vote ma-
jority received by contestee. Spe-
cifically, the minority claimed that
state laws prohibiting transpor-
tation of voters to places of reg-
istration and confining registra-
tion to certain hours and by cer-

tain officials were violated ‘‘in all
of the populous counties in the
district.’’

The delay of over a year by the
parties in filing the required pa-
pers with the Clerk as provided
by statute is explained merely by
the statement in the report that
‘‘the extensions of time heretofore
granted in this contest by the
Committee on House Administra-
tion are hereby authorized and
approved.’’

House Resolution 692 (20) was
called up as privileged by Mr.
LeCompte and agreed to after a
short statement by him, without
further debate, on June 19, 1948.
The resolution, adopted by voice
vote, provided as follows:

Resolved, That the election contest of
David J. Wilson, contestant, against
Walter K. Granger, contestee, First
Congressional District of Utah, be dis-
missed, and that the said Walter K.
Granger is entitled to his seat as a
Representative of said district and
State.

Note: Syllabi for Wilson v
Granger may be found herein at
§ 5.12 (continuing investigations
by elections committee); § 10.12
(distinction between mandatory
and directory laws); § 27.14 (sub-
sequent authorization for informal
extension of time); § 35.3 (burden
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1. H. Doc. No. 156, 93 CONG. REC.
1517, 80th Cong. 1st Sess.; H. Jour.
159.

2. H. Doc. No. 400, 93 CONG. REC.
8756, 80th Cong. 1st Sess.; H. Jour.
575.

3. 93 CONG. REC. 10523, 80th Cong. 1st
Sess.; H. Jour. 716, 746.

of showing results of election
would be changed); § 45.1 (pay-
ments from contingent fund).

§ 54.6 Woodward v O’Brien
On Feb. 27, 1947, the Speaker

laid before the House a letter from
the Clerk (1) of the House trans-
mitting (1) a copy of the notice of
contest growing out of the election
held Nov. 5, 1946, in the Sixth
Congressional District of Illinois,
and (2) a letter from the contest-
ant, Harold C. Woodward, stating
that contestee had not answered
the notice of contest filed with
him within the time prescribed by
2 USC § 202, and requesting that
all allegations contained in the
notice be considered as admitted
by contestee and that a default be
entered against contestee by the
House. As stated in the Clerk’s
letter—

Since the letter of the contestant
(item 2) requests the Clerk to refer
this matter to the House of Represent-
atives for appropriate action, and fur-
ther, since the question raised by the
contestant in this communication will
have to be decided by the House itself,
the Clerk is transmitting these com-
munications herewith for consideration
by the appropriate committee.

The Clerk’s letter was referred
by the Speaker to the Committee

on House Administration on Feb.
28, 1947, and ordered printed as a
House document to contain the
papers itemized above.

Contestant’s notice recited that
the 13,076-vote majority which
had been certified for contestee
had been determined by election
judges and clerks who improperly
counted and reported the votes, or
improperly certified the election
results. Contestant’s notice set
forth 17 particular forms of error
which he alleged would, if cor-
rected, establish 20,000 votes for
him.

On July 11, 1947, the Speaker
laid before the House a letter (2)

from the Clerk transmitting a mo-
tion by contestee to dismiss the
contest, which motion recited that
contestee had, on Mar. 5, filed an
answer to contestant’s notice
(though not within the time re-
quired by statute), that more than
90 days had elapsed since such
answer, during which time no tes-
timony had been taken by contest-
ant. The Speaker referred the
Clerk’s letter to the committee
and ordered it printed to include
the motion to dismiss.

On July 26, 1947, Mr. Ralph A.
Gamble, of New York, submitted
the unanimous report (3) from the
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4. 93 CONG. REC. 10445, 80th Cong. 1st
Sess.; H. Jour. 716.

5. H. Rept. No. 1252, 95 CONG. REC.
11316, 81st Cong. 1st Sess.; H. Jour.
831.

Committee on House Administra-
tion in the contests of Woodward
v O’Brien, which summary report
also provided for disposition of the
election contests of Roberts v
Douglas (14th Congressional Dis-
trict of California), and Michael v
Smith (Eighth Congressional Dis-
trict of Virginia). [H. Rept. No.
1106.] The report recited that no
testimony in behalf of contestants
had been taken during the time
prescribed by law in any of the
contests, and recommended that
notices of intention to contest the
elections of contestees be dis-
missed.

Mr. Gamble called up House
Resolution 345 (4) on July 26,
1947, which was agreed to by the
House without debate and by
voice vote, and which—

Resolved, That the election contest of
Harold C. Woodward, contestant,
against Thomas J. O’Brien, contestee,
Sixth Congressional District of Illinois,
be dismissed, and that the said Thom-
as J. O’Brien is entitled to his seat as
a Representative of said district and
State; and be it further

Resolved, That the election contest of
Frederick M. Roberts, contestant,
against Helen Gahagan Douglas,
contestee, Fourteenth Congressional
District of California, be dismissed and
that the said Helen Gahagan Douglas
is entitled to her seat as a Representa-
tive of said district and State; and be
it further

Resolved, That the election contest of
Lawrence Michael, contestant, against
Howard W. Smith, contestee, Eighth
Congressional District of the State of
Virginia, be dismissed, and that the
said Howard W. Smith is entitled to
his seat as a Representative of said
district and State.

Note: Syllabi for Woodward v
O’Brien may be found herein at
§ 5.6 (committee power to dismiss
election contests); § 23.2 (motion
for default judgment); § 27.5 (dis-
missal of contests for failure to
take testimony within statutory
period); § 43.1 (form of committee
report).

§ 55. Eighty-first Congress,
1949–50

§ 55.1 Browner v Cunningham
Mr. Thomas B. Stanley, of Vir-

ginia, submitted the unanimous
report (5) of the Committee on
House Administration on Aug. 11,
1949, in the contested election
case of Browner v Cunningham
from the Fifth Congressional Dis-
trict of Iowa. (The report also con-
tained committee recommenda-
tions in the contested election
cases of Fuller v Davies, 35th
Congressional District of New
York, and of Thierry v Feighan,
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6. H. Doc. No. 277, 95 CONG. REC.
10248, 10249, 81st Cong. 1st Sess.;
H. Jour. 751.

7. 95 CONG. REC. 11294, 81st Cong. 1st
Sess.; H. Jour. 830.

20th Congressional District of
Ohio.) The case had come to the
House (along with the other two
cases above mentioned) on July
26, 1949, when the Speaker had
laid before the House a letter from
the Clerk (6) transmitting a copy of
contestee’s answer (filed for infor-
mation only) and relating that no
testimony had been received, the
time for such having long since
expired. The letter, containing as
well the Clerk’s opinion that the
contest had abated, was referred
by the Speaker on July 26 to the
committee, and ordered printed
with accompanying papers as a
House document.

Contestee’s answer filed with
the Clerk alleged among other
things that contestant had not
filed notice of intention to contest
the election within 30 days after
determination of the result thereof
as required by statute, and that
the 30-day state law requirement
for impounding election machines
had expired, thus rendering the
machines themselves incompetent
as evidence.

The summary and unanimous
report from the Committee on
House Administration stated that:

Under the laws and committee rules
governing contested-election cases in

the House of Representatives, more
than 90 days elapsed since the filing of
notice to contest the elections of the re-
spective contestees in the above-enti-
tled contested-election cases, and no
testimony of any character, kind, or
nature of the parties in the said con-
tests having been received by the Clerk
of the House of Representatives in be-
half of the contestants in support of
the allegations set forth in their notice
of intention to contest said election.

It is hereby respectfully submitted
that notice of intention to contest the
election in the afore-mentioned cases
be dismissed by reason of failure to
comply with the laws and committee
rules governing contested-election
cases in the House of Representatives.

Accordingly, House Resolution
324 (7) was called up as privileged
by Mr. Stanley and agreed to
without debate and by voice vote
on Aug. 11, 1949. House Resolu-
tion 324 provided:

Resolved, That the election contest of
Vincent L. Browner, contestant,
against Paul Cunningham, contestee,
Fifth Congressional District of the
State of Iowa, be dismissed, and that
the said Paul Cunningham is entitled
to his seat as a Representative of said
district and State; be it further

Resolved, That the election contest of
Hadwen C. Fuller, contestant, against
John C. Davies, contestee, Thirty-fifth
Congressional District of the State of
New York, be dismissed and that the
said John C. Davies is entitled to his
seat as a Representative of said dis-
trict and State; and be it further
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8. H. Rept. No. 1252, 95 CONG. REC.
11316, 81st Cong. 1st Sess.; H. Jour.
831.

9. H. Doc. No. 278, 95 CONG. REC.
10249, 81st Cong. 1st Sess.; H. Jour.
751.

Resolved, That the election contest of
James F. Thierry, contestant, against
Michael A. Feighan, contestee, Twen-
tieth Congressional District of the
State of Ohio, be dismissed and that
the said Michael A. Feighan is entitled
to his seat as a Representative of said
district and State.

Note: Syllabi for Browner v
Cunningham may be found herein
at § 6.8 (items transmitted by
Clerk); § 24.2 (answer filed for in-
formation only); § 27.1 (dismissal
for failure to take testimony with-
in statutory period).

§ 55.2 Fuller v Davies
On Aug. 11, 1949, Mr. Thomas

B. Stanley, of Virginia, submitted
the unanimous report (8) of the
Committee on House Administra-
tion in the contested election case
of Fuller v Davies from the 35th
Congressional District of New
York. The report also contained
committee recommendations in
the contested election cases of
Thierry v Feighan, 20th Congres-
sional District of Ohio, and
Browner v Cunningham, Fifth
Congressional District of Iowa.
The case had been presented to
the House (with the two other
cases above mentioned) on July
26, 1949, at which time the
Speaker had laid before the House

a letter from the Clerk (9) trans-
mitting copies of contestant’s no-
tice and of contestee’s answer
thereto, and containing the
Clerk’s statement that the contest
had abated, as no testimony had
been received within the time re-
quired by law. The Clerk’s letter
was referred to the Committee on
House Administration and or-
dered printed with accompanying
papers.

Contestant’s notice contained 11
forms of fraud, irregularity, and
discrepancy alleged to have oc-
curred in certain wards within the
district, sufficient to annul the
138-vote majority received by
contestee. Contestee’s answer de-
nied these allegations severally.

The summary and unanimous
report from the Committee on
House Administration stated that:

Under the laws and committee rules
governing contested-election cases in
the House of Representatives, more
than 90 days elapsed since the filing of
notice to contest the elections of the re-
spective contestees in the above-enti-
tled contested-election cases, and no
testimony of any character, kind, or
nature of the parties in the said con-
tests having been received by the Clerk
of the House of Representatives in be-
half of the contestants in support of
the allegations set forth in their notice
of intention to contest said election.
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10. 95 CONG. REC. 11294, 81st Cong. 1st
Sess.; H. Jour. 830.

11. H. Doc. No. 336, 95 CONG. REC.
13177, 81st Cong. 1st Sess.; H. Jour.
917.

12. H. Rept. No. 1735, 96 CONG. REC.
2898, 81st Cong. 2d Sess.; H. Jour.
186.

It is hereby respectfully submitted
that notice of intention to contest the
election in the afore-mentioned cases
be dismissed by reason of failure to
comply with the laws and committee
rules governing contested-election
cases in the House of Representatives.

Accordingly, House Resolution
324 (10) was called up as privileged
by Mr. Stanley and agreed to
without debate and by voice vote
on Aug. 11, 1949. House Resolu-
tion 324 declared:

Resolved, That the election contest of
Vincent L. Browner, contestant,
against Paul Cunningham, contestee,
Fifth Congressional District of the
State of Iowa, be dismissed, and that
the said Paul Cunningham is entitled
to his seat as a Representative of said
district and State; be it further

Resolved, That the election contest of
Hadwen C. Fuller, contestant, against
John C. Davies, contestee, Thirty-fifth
Congressional District of the State of
New York, be dismissed and that the
said John C. Davies is entitled to his
seat as a Representative of said dis-
trict and State; and be it further

Resolved, That the election contest of
James F. Thierry, contestant, against
Michael A. Feighan, contestee, Twen-
tieth Congressional District of the
State of Ohio, be dismissed and that
the said Michael A. Feighan is entitled
to his seat as a Representative of said
district and State.

§ 55.3 Stevens v Blackney
The contested election case of

Stevens v Blackney, from the

Sixth Congressional District of
Michigan, was presented to the
House on Sept. 22, 1949, at which
time the Speaker laid before the
House and referred to the Com-
mittee on House Administration a
letter from the Clerk.(11) The
Clerk’s letter, which was ordered
printed by the Speaker as a
House document, recited that,
agreed upon or proper testimony
had been ordered printed by the
Clerk, and, together with notice of
contest and answer, and briefs,
had been sealed and was ready for
referral to the Committee on
House Administration.

On Mar. 6, 1950, Mr. Burr P.
Harrison, of Virginia, submitted
the committee report (12) to accom-
pany the recommended committee
resolution declaring contestee en-
titled to his seat. Part II of the re-
port contained the views of Mr.
Wayne L. Hays, of Ohio, and of
Mr. Anthony Cavalcante, of Penn-
sylvania.

The majority report set forth
three issues in the contest as fol-
lows:

(1) Whether contestant without
evidence is entitled to a recount
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under the supervision of the
House committee?

The report indicated that the
contestant had, on Feb. 10, 1949,
applied to the Committee on
House Administration to send its
agents to conduct a recount, prior
to contestant’s taking of any testi-
mony during the time prescribed
by statute. On Feb. 15, 1949, the
Subcommittee on Elections in-
formed contestant that the House
could, ‘‘on recommendation from
the committee, order a recount
after all testimony had been
taken, in precincts where the offi-
cial returns were impugned by
such evidence’’ (citing House
precedents). The committee ra-
tionale in support of this unani-
mous subcommittee recommenda-
tion was that the probability of
error should first be shown, that a
Member whose election has been
certified should not be subjected
to ‘‘fishing expeditions,’’ that the
committee would be overburdened
with ‘‘frivolous contests,’’ that an
unwise precedent would be set,
and that there is no proof that a
House-conducted recount would be
more accurate. The minority re-
port did not contest this conclu-
sion, but did point out in connec-
tion with another communication
that on the date of the commu-
nication (Mar. 2, 1949) ‘‘there was
nothing before the subcommittee

or the House except contestant’s
notice and contestee’s answer
thereto.’’ These papers and all tes-
timony were in the custody of the
Clerk until Sept. 22, 1949, on
which date the contest was pre-
sented to the House.

(2) Whether contestant, of his
own accord and without evidence,
is entitled to conduct a recount
without any supervision?

The facts as presented in the
‘‘chronological chart of events’’
contained in the minority report,
indicate that contestant did on
two separate occasions cause a
subpena duces tecum to be issued
directing the election officials to
deliver up the original ballots and
voting machines to a notary public
of contestant’s own selection. On
Feb. 3, 1949, the contestant had
caused such subpena duces tecum
to be issued, and on Feb. 10,
contestee had obtained a restrain-
ing order against such subpena
from a local chancery court. On
Feb. 14, a local election official ap-
peared before the notary public
but refused to bring with him the
ballots, etc., on the basis of the re-
straining order, which the chan-
cery court had issued based on
contestee’s argument that such a
recount had not been ordered by
the House or by its committee. On
Feb. 25, on removal to the United
States district court, the contest-
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ant succeeded in obtaining an
order dissolving the chancery
court restraining order.

On Mar. 2, 1949, contestant
again caused to be served a sub-
pena duces tecum on the local
election official, who, on Mar. 8,
again refused to produce the re-
quested ballots, tally sheets, and
statements. The election official
based this second refusal on a
communication, dated Mar. 2,
which he had received from the
Subcommittee on Elections of the
Committee on House Administra-
tion. Signed by Burr P. Harrison,
of Virginia, its Chairman, the
communication read as follows:

The Subcommittee on Elections has
ruled that a recount of the ballots at
this time is premature and irrelevant.
There is no process under Federal law
whereby a notary public can be di-
rected to take possession of ballots in
an election contest.

I do not know whether under the law
of your State a notary public has the
power to issue a subpoena duces tecum
and as to this, and as to whether the
subpoena has been issued in accord-
ance with the law of the State, you are
referred to your own attorney.

Precedents of the House of Rep-
resentatives clearly establish that in a
contested election case ballots should
be inspected and preserved in strict
conformity with State law so that their
inviolability is unquestioned. No action
should be taken by either contestant or
contestee with reference to ballots that
does not follow the law of the State.

The official count of the ballots is
presumed correct, and I am certain
that this presumption will not be
brought into question by any unau-
thorized recount which is made con-
trary to State law or under cir-
cumstances which do not give full pro-
tection to both contestant and
contestee.

On Mar. 15, 1949, the Sub-
committee on Elections ‘‘sustained
the action of the election official
who had refused to comply with
such subpena duces tecum.’’ To
this decision and to the commu-
nication above, the minority re-
port took strong exception. The
minority contended that the no-
tary public was an ‘‘officer’’ of the
House by virtue of 2 USC § 206
and the Supreme Court case of In
re Loney (1890), 134 U.S. 372,
which stated that ‘‘any one of the
officers designated by Congress to
take the depositions of such wit-
nesses (whether he is appointed
by the United States . . . Or by a
State, such as a . . . notary pub-
lic) performs this function, not
under any authority derived from
the State, but solely under the au-
thority conferred upon him by
Congress. . . .’’

The minority again pointed out
that at the time of the commu-
nication from the chairman of the
subcommittee, the election contest
had not been presented to the
House. The minority cited several
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House election cases wherein it
had been held that a notary public
was a proper official of the House
before whom testimony could be
taken, and before whom ballots
may be examined and a report
submitted to the House. Taking
further exception to Mr. Har-
rison’s communication, the minor-
ity contended that a notary public
acting in such capacity derived his
authority from the federal election
laws and the rules of the House,
and that a notary public so ap-
pointed need not inspect the bal-
lots in strict conformity with state
law, as the power to examine bal-
lots vested in the House is infi-
nite.

The majority report, however,
resolved issue (2) by deciding that
the power of an officer (notary
public) to require the production
of ‘‘papers’’ (under 2 USC § 219)
pertaining to the election did not
require the production of ‘‘ballots.’’
This decision of the majority of
the committee was contrary to
previous precedents of the House,
i.e., Greevy v Scull (2 Hinds’
Precedents § 1044) and Kunz v
Granata (6 Cannon’s Precedents
§ 186) which held that ballots are
among the ‘‘papers’’ of which the
officer taking testimony in an
election case may demand the pro-
duction. The minority also cited
Rinaker v Downing (2 Hinds’

Precedents § 1070), in which the
majority report coincided with the
above precedents, but where ‘‘the
majority report referred to was re-
jected by the House and the reso-
lution of the minority sub-
stituted.’’ The majority report in
Stevens v Blackney stated that
the accepted procedure was that
the House itself should order a re-
count, and provide the subpena
power and payment of the ex-
penses thereof.

The majority rationale for their
construction of the word ‘‘papers’’
was based upon certain practical
considerations, such as the dif-
ficulty of submitting certified cop-
ies of such ‘‘official papers’’ to the
Clerk, payment to officials for
making such copies, inclusion of
voting machines as official papers.
Further, the majority cited the
problem of deciding which count
would be accepted by the House,
that of contestant’s notary public
or that of the bipartisan officials
who first conducted the count,
should contestant be permitted to
conduct a recount on his own mo-
tion. The alternative that the
House could then conduct a third
count, related the majority, would
not overcome the dilemma, as the
inviolability of the ballots would
then have been destroyed. The op-
tion of authorizing the contestee
to name a second notary to attend
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the hearings would not resolve the
question of which notary would
have custody of the ballots over-
night.

Citing early cases, the majority
report quoted the ‘‘accepted uni-
form rule’’ in holding that a mag-
istrate taking testimony ‘‘was not
a person or a tribunal authorized
to try the merits of the election
and had no authority under the
law of Pennsylvania or of Con-
gress to order those boxes to be
broken open. . . . The committee
were of the opinion that such an
application should be founded
upon some proof sufficient at least
to raise a presumption of mistake,
irregularity, or fraud in the origi-
nal count, and ought not to be
granted upon the mere suggestion
of possible error. The contestant
failed to furnish such proof.’’

(3) Did the evidence in this case
justify a recount of the ballots?

Of the 207 precincts in the con-
gressional district, the evidence
showed, according to the majority
report, that election officials in
four of those precincts had erro-
neously counted ballots, which
had been marked as straight
party ballots and also marked for
the congressional candidate of an-
other party, as votes for both can-
didates. Those errors were cor-
rected by the official canvassers
and were not reflected in the offi-

cial returns. The report related
that from the statement of one of
the election officials that the same
erroneous method of counting
could have been followed in other
precincts, contestant was urging
that a total recount be conducted.
Contestant accompanied this con-
tention with evidence attacking
the returns of three precincts.
Contestant submitted no evidence,
however, that the law of Michigan
had been violated either in the ap-
pointment of bipartisan election
officials or in allowing challengers
of contestant’s party to be present
in any of the remaining 200 pre-
cincts. Thus, the majority of the
committee applied a principle of
evidence to presume that the fail-
ure of contestant to produce party
election officials and challengers
from any of the 200 precincts as
witnesses must have been ‘‘be-
cause their testimony would show
an honest and fair count.’’

On this issue, the minority re-
port contended that, as the re-
count in seven precincts had re-
duced contestee’s plurality from
1,217 votes to 784 votes, that it
was reasonable to assume that a
complete recount would overcome
contestee’s plurality. Citing
Galvin v O’Connell (6 Cannon’s
Precedents § 126) the minority
contended that ‘‘if it is reasonable
to suppose there was error in
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Sess.; H. Jour. 434, 435.
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judgment in counting ballots cast
in a portion of the precincts in the
district, it is equally reasonable to
assume there was error in judg-
ment in counting the ballots in
the remaining precincts.’’

On May 23, 1950, Mr. Harrison
called up as privileged House Res-
olution 503,(13) and immediately
yielded to Mr. Cavalcante, who of-
fered a substitute (14) resolution
which:

Resolved, That the contested-election
case of George D. Stevens v. William
W. Blackney from the Sixth Michigan
Congressional District (Eighty-first
Congress, election of November 2,
1948) be recommitted to the Com-
mittee on House Administration with
instructions (1) to allow, under the
rules of the subcommittee on elections
and the precedents established by the
House of Representatives, the contest-
ant and his attorney to inspect the poll
lists, registration books, ballot boxes,
ballots, tally sheets, and statements of
returns pertaining to this contested
election, and (2) that after said inspec-
tion, to direct the parties to this con-
test, under such rules as the com-
mittee may determine, to take testi-
mony and return the same, as required
by the rules of the subcommittee on
elections and laws (2 U.S. Code 201–
226) governing contested-election cases
and the precedents established by the
House of Representatives (Stolbrand v.
Aiken (Hinds’ I, 719); Goodwyn v. Cobb

(Hinds’ I, 720); Greevy v. Scull (Hinds’
II, 1044); Steele v. Scott (Cannon’s VI,
126); Galvin v. O’Connell (Cannon’s VI,
146); Kunz v. Granata (Cannon’s VI,
186)).

Mr. Cavalcante thereupon yielded
to Mr. Harrison, who immediately
moved the previous question on
the substitute resolution, which
was rejected by voice vote.

House Resolution 503 was then
agreed to without debate and by
voice vote. House Resolution 503
declared:

Resolved, That William W. Blackney
was elected a Representative in the
Eighty-first Congress from the Sixth
Congressional District of the State of
Michigan and is entitled to a seat as
such Representative.

Note: Syllabi for Stevens v
Blackney may be found herein at
§ 7.7 (magistrates’ authority to
open ballot boxes); § 29.3 (ballots
as ‘‘papers’’ required to be pro-
duced); § 34.2 (necessity of pro-
ducing evidence); § 36.8 (effect of
absence of witnesses for contest-
ant); § 39.3 (unsupervised re-
count); § 40.2 (justification for re-
count); § 40.4 (burden of showing
fraud, irregularity or mistake);
§ 41.3 (production of evidence jus-
tifying a recount as prerequisite)
§ 42.18 (substitute resolutions);
§ 43.9 (minority reports).

§ 55.4 Thierry v Feighan
On Aug. 11, 1949, Mr. Thomas

B. Stanley, of Virginia, submitted
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the unanimous report (15) of the
Committee on House Administra-
tion in the contested election case
of Thierry v Feighan from the
20th Congressional District of
Ohio. The report also contained
committee recommendations in
the contested election cases of
Browner v Cunningham, Fifth
Congressional District of Iowa,
and of Fuller v Davies, 35th Con-
gressional District of New York.
Contestee’s answer, filed with the
Clerk for information only, had
been contained in the Clerk’s let-
ter (16) transmitted to the Speaker
on July 26, 1949, and laid before
the House on that date. The letter
recited that no testimony had
been received during the period
required by statute, and that the
contest appeared abated. The
Clerk’s letter, upon being referred,
was ordered printed with accom-
panying papers.

The summary and unanimous
report from the Committee on
House Administration stated that:

Under the laws and committee rules
governing contested-election cases in
the House of Representatives, more
than 90 days elapsed since the filing of
notice to contest the elections of the re-

spective contestees in the above-enti-
tled contested-election cases, and no
testimony of any character, kind, or
nature of the parties in the said con-
tests having been received by the Clerk
of the House of Representatives in be-
half of the contestants in support of
the allegations set forth in their notice
of intention to contest said election.

It is hereby respectfully submitted
that notice of intention to contest the
election in the afore-mentioned cases
be dismissed by reason of failure to
comply with the laws and committee
rules governing contested-election
cases in the House of Representatives.

Accordingly, House Resolution
324 (17) was called up as privileged
by Mr. Stanley and agreed to
without debate and by voice vote
on Aug. 11, 1949. House Resolu-
tion 324 declared:

Resolved, That the election contest of
Vincent L. Browner, contestant,
against Paul Cunningham, contestee,
Fifth Congressional District of the
State of Iowa, be dismissed, and that
the said Paul Cunningham is entitled
to his seat as a Representative of said
district and State; be it further

Resolved, That the election contest of
Hadwen C. Fuller, contestant, against
John C. Davies, contestee, Thirty-fifth
Congressional District of the State of
New York, be dismissed and that the
said John C. Davies is entitled to his
seat as a Representative of said dis-
trict and State; and be it further

Resolved, That the election contest of
James F. Thierry, contestant, against
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Michael A. Feighan, contestee, Twen-
tieth Congressional District of the
State of Ohio, be dismissed and that
the said Michael A. Feighan is entitled
to his seat as a Representative of said
district and State.

§ 56. Eighty-second Con-
gress, 1951–52

§ 56.1 Huber v Ayres
Mr. Omar T. Burleson, of Texas,

submitted the majority report (18)

on Aug. 21, 1951, in the contested
election case of Huber v Ayres,
from the 14th Congressional Dis-
trict of Ohio. The case had been
presented to the House on July
11, 1951, on which date the
Speaker had referred to the Com-
mittee on House Administration
and ordered printed a letter from
the Clerk (19) transmitting the re-
quired papers and testimony pur-
suant to 2 USC §§ 201 et seq. The
record showed that there had
been three candidates in the elec-
tion held Nov. 7, 1950, and that
contestee (Mr. Ayres) had received
a plurality of 1,921 votes over the
contestant (102,868 to 100,947,
the independent candidate having
received 7,246 votes).

The contestant ‘‘alleged a fail-
ure on the part of the county

boards of elections to rotate prop-
erly the names of the three can-
didates on the general election
ballot as required by section 2 (a)
of article V of the Ohio Constitu-
tion.’’ As a result of this failure
contestant requested that the elec-
tion be declared void or that he be
seated as the elected member. The
committee ruled that ‘‘the matter
of rotating the names on the bal-
lot is a procedural requirement of
the State election process and a
matter which Congress has con-
sistently left for the States to de-
termine.’’ Under section 4 of arti-
cle I of the United States Con-
stitution, state legislatures are
left free to determine times,
places, and manner of elections
for Congress, subject to alteration
by congressional regulation. As
Congress had only seen fit to reg-
ulate the date on which congres-
sional elections were to be held,
and to regulate the form of the
ballots to be used (2 USC §§ 7, 9),
the majority proceeded to apply
state law, namely the constitu-
tional provision which:

. . . [R]equires that the names of all
candidates shall be so alternated that
each name shall appear (insofar as
may be reasonably possible) substan-
tially an equal number of times at the
beginning, at the end, and in each in-
termediate place, if any, of the group
in which such name belongs (Ohio
Constitution, art. V, § 2a, adopted Nov.
8, 1949).
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The committee majority then
ruled that the contestant had not
exhausted the remedies available
to him under state law, as he had
not requested remedial action by
protesting the form of the ballots
to the board of elections. The ma-
jority report cited state law re-
quirements which provided for the
publication and display of ballots
for a 24-hour period before the
election, with notice to committees
representing each party on the
ballot to permit them to inspect
the ballots for irregularities. The
report then stated:

Apparently, if objections were enter-
tained by the contestant to errors in
the form of the ballots or ballot labels,
he had adequate recourse under Ohio
law to request remedial action by pro-
testing to the board of elections. In
event he failed to secure satisfaction
from the boards, he had recourse to the
State courts. Failing to exhaust the
remedies available to him under State
law, the final election having been
held, with no allegations or evidence of
fraud, and the results proclaimed, the
committee is of the opinion that the re-
sults of that election cannot be over-
turned because of some preelection ir-
regularity.

Thus, the majority noted that
there had been discrimination
against contestant in the rotation
method employed, but that con-
testant had not exhausted his
state remedies, and that the dis-
crimination may have been due to

the failure of the Ohio legislature
to implement the constitutional
provision.

The dissenting views were
signed by Mr. Wayne L. Hays, of
Ohio, Mr. Charles R. Howell, of
New Jersey, Mr. Edward A. Gar-
matz, of Maryland, Mr. Reva Beck
Bosone, of Utah, and Mr. Victor L.
Anfuso, of New York. These mem-
bers of the committee first pointed
out that the constitutional provi-
sion needed no new implementing
legislation to be fully effective, nor
had its adoption effected the re-
peal of a state law which required
voting machine rotation of ballots.
These dissenting members then
argued that contestant had not
been granted a fair chance by
state law to discover the mistake
of the election officials in time to
assure correction by the officials
or by state courts. The minority
took particular exception to the
adequacies of state remedial pro-
cedures as they were interpreted
by the majority. The majority, in
taking the position that the Ohio
law requirements, as to the alter-
nation of names on ballots and as
to publication of ballots and dis-
play for 24 hours, were mandatory
before the election but only direc-
tory afterward, was unsound, con-
tended the minority, as it was im-
possible for the contestant to as-
certain the unequal method of ro-
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tation in advance of the election
in time to invoke state law rem-
edies. The minority then cited the
Ohio Supreme Court decision of
Otworth v Bays (1951), 155 Ohio
366, 98 N.E.2d 812, for the propo-
sition that the irregularities in
the instant case would render the
election invalid because such
irregularities ‘‘affect the result of
the election or render it uncer-
tain.’’ The minority also cited the
Kentucky Supreme Court case of
Lakes v Estridge (1943), 294 Ken-
tucky 655, 172 S.W.2d 454, which
invalidated an election for failure,
among other reasons, to rotate the
names of candidates on the ballots
as required by state law. Thus,
the minority claimed that evi-
dence had been produced which
gave contestant a substantial plu-
rality, assuming a correct rotation
of names on ballots.

Nevertheless, Mr. Burleson
called up as privileged House Res-
olution 400 (20) on Aug. 21, 1951,
which the House agreed to with-
out debate by voice vote. House
Resolution 400 provided as fol-
lows:

Resolved, That William H. Ayres was
duly elected as Representative from
the Fourteenth Congressional District
of the State of Ohio to the Eighty-sec-
ond Congress and is entitled to his
seat.

Note: Syllabi for Huber v Ayres
may be found herein at § 7.1 (ap-
peal to state court regarding
preelection irregularities); § 10.9
(distinction between mandatory
and directory laws); § 12.8 (bal-
loting irregularities) .

§ 56.2 Karst v Curtis
On Aug. 21, 1951, the unani-

mous report (1) from the Com-
mittee on House Administration
in the contested election case of
Karst v Curtis, from the 12th
Congressional District of Missouri,
was submitted by Mr. Omar T.
Burleson, of Texas. The contest
had been presented to the House
on Apr. 12, 1951, when the Speak-
er laid before the House a letter
from the Clerk (2) of the House
transmitting communications rel-
ative to the contest. The Clerk’s
letter related that time for taking
testimony appeared expired and
that no testimony had been re-
ceived by his office. The Speaker
referred the communication to the
Committee on House Administra-
tion and ordered it printed as a
House document to include the
following material: (1) contestant’s
notice of contest filed with the
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Clerk for information only; (2)
contestee’s answer to said notice
filed for information only; (3)
contestee’s motion to dismiss for
failure of contestant to take testi-
mony within 40 days after service
of answer; (4) a memorandum
from contestant explaining his
failure to take testimony within
the 40 days; and (5) contestee’s re-
newed motion to dismiss for fail-
ure of contestant to take testi-
mony during the 90-day statutory
period.

On June 7, 1951, the Speaker
laid before the House a further
communication (3) from the con-
testant, which related that he had
been requested by a unanimous
vote of the County Democratic
Committee of St. Louis County,
based on charges of improper tal-
lying of ballots in a local election,
to file his notice of recount of
votes cast for a Member of Con-
gress in the same election. Based
upon the recount of votes in the
local election which failed to dis-
close the irregularities suggested
by the county committee, contest-
ant informed the House of his de-
cision to discontinue any further
action in the contest for the seat
from the 12th Congressional Dis-
trict. The alleged discrepancy had

represented 15 percent of the total
votes cast in the congressional
election, of which contestee had
received 110,992 votes to 106,935
for contestant. The Speaker re-
ferred this communication to the
Committee on House Administra-
tion and ordered it printed.

The committee report related
that ‘‘no testimony was taken or
forwarded to the Clerk of the
House in this case as required by
sections 203, 223, of title 2,
United States Code.’’

Accordingly, the committee rec-
ommended the adoption of House
Resolution 399,(4) which was
called up as privileged by Mr.
Burleson and agreed to without
debate and by voice vote on Aug.
21, 1951. House Resolution 399
stated:

Resolved, That the election contest of
Raymond W. Karst, contestant, against
Thomas B. Curtis, contestee, Twelfth
Congressional District of the State of
Missouri, be dismissed.

Note: Syllabi for Karst v Curtis
may be found herein at § 6.4
(items transmitted by Clerk);
§ 25.4 failure to produce evidence);
§ 33.3 (withdrawal of contests).

§ 56.3 Lowe v Davis
Mr. Omar T. Burleson, of Texas,

submitted the unanimous re-
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port (5) of the Committee on House
Administration on Aug. 21, 1951,
in the contested election case of
Lowe v Davis, from the Fifth Con-
gressional District of Georgia. The
report indicated that contestant
had been defeated by contestee in
the primary election, and had not
been a candidate and had not re-
ceived any votes in the general
election. The report stated that:

Nothing in the record indicates that
the contestee was guilty of any acts in
connection with that primary which
would disqualify him for office of
United States Representative in Con-
gress. [Citing the contest of Miller v.
Kirwan, 77th Congress (H. Res. 54).]

The report indicated that con-
testant had filed a record in the
contest with the Clerk, but that
contestant had not taken testi-
mony within the time prescribed
by 2 USC § 203.

There was no record of referral
of a letter from the Clerk trans-
mitting the contest to the com-
mittee, nor did the House adopt a
resolution referring the contest to
the committee. As well, there is
no record that the contestant peti-
tioned the Congress to take action
in this matter.

House Resolution 398 (6) was
called up as privileged by Mr.

Burleson and agreed to without
debate and by voice vote on Aug.
21, 1951. House Resolution 398
stated:

Resolved, That the election contest of
Wyman C. Lowe, contestant, against
James C. Davis, contestee, Fifth Con-
gressional District of the State of Geor-
gia, be dismissed.

Note: Syllabi for Lowe v Davis
may be found herein at § 19.5
(contestants as candidates in gen-
eral election); § 27.3 (dismissal for
failure to take testimony within
statutory period); § 43.3 (form of
report).

§ 56.4 Macy v Greenwood
On Apr. 2, 1951, the Speaker

laid before the House, ordered
printed, and referred to the Com-
mittee on House Administration a
letter from the Clerk of the
House (7) transmitting a stipula-
tion signed by attorneys for the
contestant and the contestee in
the contest of Macy v Greenwood,
from the First Congressional Dis-
trict of New York. The stipulation
related that the contestant had, at
the contestee’s request, adjourned
the calling of two witnesses for six
days during the 40-day period al-
lotted contestant for the taking of
testimony under 2 USC §§ 201 et
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seq. Both parties had thus agreed
to a compensatory extension of six
days subsequent to the 40-day pe-
riod, subject to approval of the
House. That approval was granted
by the House, when, on Apr. 12,
1951, Mr. Thomas B. Stanley, of
Virginia, submitted the committee
report (8) and called up House Res-
olution 184 (9) as privileged. The
resolution was agreed to upon as-
surance by Mr. Stanley that there
would be no further extensions of
time. House Resolution 184, hav-
ing been agreed to by voice vote,
provided as follows:

Resolved, That the time allowed for
taking testimony in the election con-
test, W. Kingsland Macy, contestant,
against Ernest Greenwood, contestee,
First Congressional District of the
State of New York, shall be extended
for a period of 6 days.

That the time allowed for taking of
testimony by the contestant shall be
extended for a period of 6 days begin-
ning April 16, 1951, and ending April
21, 1951.

During the time permitted by
statute for contestee to take testi-
mony, the contestee transmitted
to the Clerk his motion to ‘‘close
the hearing and print the record.’’
The Speaker laid the Clerk’s let-

ter (10) before the House on May
17, 1951, and had ordered it
printed to include contestee’s mo-
tion. The motion was based upon
contestee’s assertion that he
would rely on the testimony ad-
duced by contestant, thereby obvi-
ating the need to take testimony
of his own. Contestee also desired
to have the contest resolved dur-
ing the first session of the 82d
Congress, prior to the July 31 ad-
journment date provided in the
Legislative Reorganization Act.
The Committee on House Admin-
istration did not, however, act
upon this motion of contestee.

On Mar. 19, 1952, Mr. Omar T.
Burleson, of Texas, submitted the
unanimous committee report (11)

recommending adoption of House
Resolution 580.(12) Contestee (Mr.
Greenwood), had received 76,375
votes to 76,240 for the contestant
(Mr. Macy), a plurality of 135
votes, in the Nov. 7, 1950, elec-
tion. In addition to contestant’s
notice of contest filed under the
laws governing contested election
cases, contestant had filed a
sworn complaint with the ‘‘Special
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Committee to Investigate Cam-
paign Expenditures for the House
of Representatives, 1950,’’ which
committee had been created by
the 81st Congress and had been
directed to report to the House by
Jan. 3, 1951, concerning the cam-
paigns. That committee (the
‘‘Mansfield Committee’’) found
that the votes in this election had
been fairly tabulated. The com-
mittee report and files were given
to the Committee on House Ad-
ministration in the event that a
contest was filed.

The contestant alleged that
2,790 illegal votes had been cast
and counted. He claimed that 932
voters were not qualified as to
residence, for the reason that they
had entered the district and had
voted although they had not been
‘‘for the last four months a resi-
dent of the county . . . in which
he . . . may vote’’ (as required by
state law). Contestant argued that
the four-month period for resi-
dence began to run on the date
when the voter actually moved
into the district rather than on
the date of the signing of the con-
tract to purchase the house. The
committee found that the board of
election commissioners had relied
on a court case handed down by a
county court within the election
district, which had construed the
term ‘‘residence’’ to begin to run

on the date of the contract for
purchase of the home, rather than
on the date the voter moved into
the premises. The committee re-
port could not cite a case:

. . . [W]herein the House had re-
jected votes as illegal for the reason
that the voter had not resided in the
county for the statutory period of time,
although votes have been rejected
where voters voted in the wrong dis-
trict. It is apparently the settled law of
elections that where persons vote with-
out challenge they are presumed to be
entitled to vote and that the election
officers receiving the votes did their
duty properly and honestly. [Citing the
election contest of Finley v. Bisbee (2
Hinds’ Precedents § 933).]

The committee further found
that no challenges were made
under provisions of New York law
which permitted challenging of
voters at time of registration or of
voting. Contestant’s only efforts to
ascertain discrepancies involved a
recanvass of the vote under the
supervision of the ‘‘Mansfield
Committee’’ referred to above, and
a summary proceeding brought in
state court, both of which had
failed to disclose any irregularities
in the official tabulation, but
which had not passed upon the al-
legations and issues raised in this
contest.

The committee did state that
had it found ‘‘the 932 votes ille-
gally cast, the votes presumably
would be deducted proportionally
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from both candidates, according to
the entire vote returned for each.
This is the general rule when it
cannot be ascertained for which
candidate the illegal votes were
cast.’’

The contestant further alleged
that 841 voters voted when the
registration books showed only
684 names entered as registered
on election day; 79 names entered
below the red line signifying entry
after the end of registration; 45
names entered without any date;
13 voters having higher numbers
than the highest number certified
for that district; 20 voters having
subdivided registration numbers.
The committee found that as for
the 79 persons whose names were
entered under the red line, it is
presumed that these persons were
properly registered on election day
(rather than on either of two ear-
lier registration days), as per-
mitted by state law. The com-
mittee further found that ‘‘in the
absence of fraud, the remaining
charges of irregularities as to reg-
istration and the failure of elec-
tion officials to assign ballot num-
bers to electors will not invalidate
the votes cast.’’

Regarding contestant’s allega-
tion that contestee had violated
the Federal and State Corrupt
Practices Acts, the committee
found no evidence that the extra

editions of ‘‘Newsday’’ which had
been devoted exclusively to the
defeat of the contestant, had been
financed or inspired by conduct of
contestee.

On Mar. 19, 1952, Mr. Burleson
called up House Resolution 580 as
privileged. The House agreed to
the resolution without debate and
by voice vote, as follows:

Resolved, That Ernest Greenwood
was duly elected as Representative
from the First Congressional District of
the State of New York to the Eighty-
second Congress and is entitled to his
seat.

Note: Syllabi for Macy v Green-
wood may be found herein at § 7.4
(state court determinations as
controlling); § 10.16 (violations
and errors by election officials);
§ 11 2 (financing extra editions of
magazines); § 27.15 (stipulation by
parties for extension of time);
§ 34.1 (collecting evidence for fu-
ture use); § 36.10 (effect of failure
to challenge voter); § 37.5 (method
of proportionate deduction).

§ 56.5 Osser v Scott
In the election for United States

Representative from the Third
Congressional District of Pennsyl-
vania, held on Nov. 7, 1950, the
contestee, Hardie Scott, received
68,217 votes to 67,286 votes for
the contestant, Maurice S. Osser,
a plurality of 931 votes. Contest-
ant filed timely notice of his in-



1207

ELECTION CONTESTS Ch. 9 § 56

13. H. Doc. No. 253, 97 CONG. REC.
12908, 82d Cong. 1st Sess.; H. Jour.
772.

14. H. Rept. No. 1598, 98 CONG. REC.
2544, 82d Cong. 2d Sess.; H. Jour.
187.

tention to contest the election,
claiming that ‘‘fraud, and irreg-
ularities were committed both be-
fore the election by permitting
persons to register or failing to
cancel the registration for persons
not qualified and on election day
by permitting unregistered per-
sons to vote and through other
irregularities.’’ Contestant claimed
that such irregularities were
caused by failure of a ‘‘Republican
dominated Philadelphia County
Board of Elections’’ and a simi-
larly constituted registration com-
mission to perform their duties,
i.e., to cancel the registrations of
persons who did not actually re-
side in the precincts involved.
Contestant also complained that
he was unable to secure watchers
and overseers who truly rep-
resented his party and who re-
sided in the districts wherein they
acted.

The contest was presented to
the House on Oct. 10, 1951, on
which date the letter from the
Clerk of the House (13) transmit-
ting the relevant papers was re-
ferred to the committee and or-
dered printed. Contestant’s testi-
mony enumerated instances
where persons had registered, giv-
ing fictitious addresses as resi-

dences, and against which reg-
istrants contestant had filed
‘‘strike off petitions’’ (some 2,000
in number). The committee, in its
unanimous report (14) submitted by
Mr. Omar T. Burleson, of Texas,
on Mar. 19, 1952, found that ‘‘no
direct testimony was presented to
the committee showing that any
of the persons claimed to have
been illegally registered and to
have voted had been actually in-
terrogated by the contestant or
his counsel.’’ The committee found
that no evidence had been pre-
sented to show that any of the il-
legal registrants had voted for the
contestee. The committee con-
cluded that the contestant had not
presented sufficient evidence to
impeach the returns, stating in its
report as follows:

[W]here contestant asks the com-
mittee to reject votes for the reason
that they were illegally cast by persons
not residing where they claimed to re-
side, the committee requires such evi-
dence as to leave no doubt.

The committee found that con-
testant had not presented any evi-
dence to establish misconduct on
the part of the election officials.
The committee report cited provi-
sions of state law which estab-
lished district election boards con-



1208

DESCHLER’S PRECEDENTSCh. 9 § 56

15. 98 CONG. REC. 2517, 82d Cong. 2d
Sess.; H. Jour. 186.

sisting of three elected members,
two from the majority party in the
district, and which established
registration commissions of equal
party affiliation. The report fur-
ther related that contestant did
not take advantage of a remedy
provided by state law in addition
to the ‘‘strike-off petition,’’ name-
ly, petition by five voters in a dis-
trict to a county court for the ap-
pointment of ‘‘overseers’’ to super-
vise the election officials and to
report to the court. Such overseers
were distinguished from ‘‘watch-
ers’’ appointed by political parties,
who, contestant claimed, were not
‘‘honest-to-goodness Democratic.’’

As to contestant’s claim regard-
ing failure of the Democratic
Party to appoint suitable watchers
and to present suitable candidates
for election board member, the
committee would not decide, ‘‘the
general maxim (being) that every
official is presumed to do his
duty.’’

Accordingly, Mr. Burleson called
up House Resolution 579 (15) as
privileged on Mar. 19, 1952. Upon
adoption of the resolution without
debate and by voice vote, the
contestee, Mr. Scott, was held en-
titled to his seat. House Resolu-
tion 579 provided that:

Resolved, That Hardie Scott was
duly elected as Representative from

the Third Congressional District of the
State of Pennsylvania to the Eighty-
second Congress and is entitled to his
seat.

Note: Syllabi for Osser v Scott
may be found herein at §§ 35.5,
35.6 (burden of showing results of
election would be changed); § 36.2
(official returns as presumptively
correct).

§ 57. Eighty-fifth Congress,
1957–58

§ 57.1 Carter v LeCompte
Mr. Karl LeCompte was re-

elected as Representative from the
Fourth Congressional District of
Iowa at the election held Nov. 6,
1956, having received, according
to the official state canvass,
58,024 votes to 56,406 votes for
Steven V. Carter, a plurality of
1,618 votes. This result was offi-
cially ‘‘determined’’ on Dec. 10,
1956. Contestant personally
served contestee with notice of
contest on Dec. 17, though he had
on Nov. 24 served contestee by
‘‘substituted service’’ prior to ‘‘de-
termination’’ of the result. The
committee in its majority report
decided that the subsequent per-
sonal service ‘‘rendered moot any
question as to sufficiency of the
service contemplated by 2 USC
§ 201,’’ and that it was served on
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16. H. Doc. No. 84, 103 CONG. REC.
1217, 85th Cong. 1st Sess.

17. H. Doc. No. 153, 103 CONG. REC.
5941, 85th Cong. 1st Sess.

contestee on the 10th day fol-
lowing the official declaration of
the results of the election.
Contestee filed timely answer on
Dec. 20, 1956.

On Jan. 24, 1957, the contest-
ant petitioned the House request-
ing an additional 20 days in which
to take testimony. The petition
was transmitted in a letter from
the Clerk which the Speaker laid
before the House, ordered printed
as a House document to include
contestant’s petition, and which
the Speaker referred to the Com-
mittee on House Administration
on Jan. 29,(16) and was considered
by its Subcommittee on Elections
on Feb. 5, 1957. The sub-
committee considered several
House precedents (cited in the
final report of the full committee)
in which an extension of time had
been granted after a showing of
reasonable diligence, and no lach-
es, by either the contestant or the
contestee. The subcommittee also
noted, however, that for insuffi-
cient reasons shown, a party to a
contest had been denied a re-
quested extension of time. The
subcommittee recommended de-
nial in this instance. The unani-
mous subcommittee opinion was
unanimously adopted by the full
committee on Feb. 6, 1957, and,

being negative, no formal report
was made to the House.

On Apr. 17, 1957, contestant
filed three motions which were in-
cluded in a letter from the Clerk
which the Speaker ]aid before the
House, ordered printed, and re-
ferred to the Committee on House
Administration.(17) The Sub-
committee on Elections rec-
ommended that they be denied on
May 7, and approval by the full
committee of the subcommittee ac-
tion followed on May 8.

(1) The committee determined
that contestant’s motion to
‘‘amend the pleadings to make
them conform to the proof’’ was
premature, as the testimony had
not yet been printed and referred
to the committee.

(2) The committee ruled that
contestant’s motion for a ‘‘directed
verdict’’ was also premature, as a
contrary ruling would be in viola-
tion of the rules of the House
[Rule XI clause 9(k), House Rules
and Manual (1973)] which re-
quires contested elections to be re-
ferred to the Committee on House
Administration, and in violation of
2 USC §§ 201 et seq., which re-
quires testimony to be collected by
the Clerk, printed, and laid before
the House for reference.

(3) Contestant’s motion asking
the Committee on House Adminis-
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18. H. Doc. No. 235, 103 CONG. REC.
15968, 85th Cong. 1st Sess.

19. H. Rept. No. 1626, 104 CONG. REC.
6939, 85th Cong. 2d Sess.

tration to assume custody of the
ballots was also denied. The sub-
committee felt that the responsi-
bility for the preservation of bal-
lots, in congressional contests as
well as in state or local elections,
was with the state. However, the
laws of Iowa afforded no mode of
preserving ballots cast, as county
auditors were required to destroy
congressional ballots six months
after the election. Thus the com-
mittee, while recognizing contest-
ant’s right under 2 USC §§ 206,
219 to use the subpena duces
tecum ‘‘acting through a Federal
District Judge or even a notary to
require the production and preser-
vation of ballots and other perti-
nent paraphernalia,’’ directed its
chairman to telegraph all county
auditors requesting them to pre-
serve all ballots and other papers
for possible use by the committee.
The request was honored in each
county.

The contest was not presented
to the House until Aug. 26, 1957,
four days prior to adjournment of
the first session of the 85th Con-
gress. On that date the letter from
the Clerk transmitting the testi-
mony and required papers was re-
ferred by the Speaker to the com-
mittee, having been laid before
the House and ordered printed by
the Speaker.(18)

Mr. Robert T. Ashmore, of
South Carolina, submitted the re-
port of the majority of the Com-
mittee on House Administration
on Apr. 22, 1958.(19) The com-
mittee first determined that con-
testant had properly invoked the
jurisdiction of the committee, as
there was no remedy available to
him for either a recount or a con-
test under state law. Contestee
had served copies of his notice of
contest on state officials to chal-
lenge the applicability of state
laws to a congressional contested
election. In a written opinion
dated Dec. 3, 1956, the Attorney
General of Iowa had advised the
Governor and Secretary of State
that the laws of Iowa contained no
provision for contesting a House
seat.

The committee, therefore,
agreed with the contestant that
there was not available to him
any forum or tribunal in his state
to hear this contest and that he
had appropriately presented his
case to this committee, through its
elections subcommittee, pursuant
to Rule XI of the House of Rep-
resentatives and sections 101–130
of the Revised Statutes of the
United States. The committee, in
adopting this view, expressly re-
jected the view of the committee
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in the contest of Swanson v Har-
rington in the 76th Congress,
which had required the contestant
there to show that the Iowa elec-
tion laws did not permit him a re-
count when he had not sought re-
course to the highest state court
regarding the application of state
laws to a House contest.

The committee took ‘‘judicial no-
tice of the complaints filed by the
contestant with the Special House
Committee to Investigate Cam-
paign Expenditures, 84th Con-
gress, and the failure of that com-
mittee to draw any conclusions
whatever as to the allegations of
his complaint or to otherwise
grant him any relief.’’

Contestant’s major complaints
concerned irregularities in the
casting of absentee ballots and the
use of certain designated voting
machines. Contestant alleged
widespread miscounting and in-
correct tallying of absentee bal-
lots, several fraudulent practices
regarding the casting and preser-
vation and delivery of absentee
ballots by voters, party workers,
and election officials alike
throughout the Fourth Congres-
sional District. The majority of
the committee found, with respect
to the disputed absentee ballots,
that violations of the state laws
governing absentee voting had
been committed by election offi-

cials throughout the district, but
that contestee had not fraudu-
lently participated in those viola-
tions. The majority found that
contestant had not shown that he
had exhausted his state remedies
to prevent improper absentee bal-
lots from being cast or to punish
those responsible. As contestant
had not proven fraud by contestee
and had not challenged absentee
ballots under state law, he had
not sustained his burden of prov-
ing that the election results would
have been different. Citing the
contest of Huber v Ayres (§ 56.1,
supra) in the 82d Congress, the
majority determined that contest-
ant had not properly entered ob-
jections to errors in the form of
the absentee ballots prior to the
election, as permitted by Iowa
law, and that therefore the results
of the election could not be ‘‘over-
turned because of some
preelection irregularity.’’

The minority report of the Com-
mittee on House Administration
was signed by Mr. George S.
Long, of Louisiana, and Mr. John
Lesinski, of Michigan. They cited
several provisions of the election
laws which imposed mandatory
duties and criminal sanctions on
the election officials, violations of
which they contended should void
certain absentee ballots or all bal-
lots in counties where ballots had
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20. 104 CONG. REC. 11512, 85th Cong.
2d Sess.

been commingled and were in-
separable. The minority cited the
contest of Steel v Scott, 6 Can-
non’s Precedents § 146, for the
proposition that total disregard of
election laws by election officials,
though absent fraud, was the
basis for a recount, which in this
contest would show contestant
(Mr. Carter) the winner by 1,260
votes.

Contestant alleged that the vot-
ing machines in a certain county
were not set up to permit voting a
straight party ticket by a party
lever. The committee could not de-
termine, however, whether any
votes had been lost by the contest-
ant because straight party voting
was not permitted. The committee
decided that contestant had not
properly filed his objections to er-
rors as provided by state law, and
that the voting machines in ques-
tion had been used in the fourth
congressional district for many
years. Contestant had challenged
neither the machines nor the tick-
ets used therein.

Finally, the committee pointed
out that contestant had not
sought a legal opinion from the
state attorney general regarding
administration of the election
laws, which opinion would have
been binding on the local election
officers. Thus the committee rec-
ommended the adoption of House

Resolution 533, which declared
contestee entitled to his seat.

Mr. Lesinski in his additional
dissenting views proposed that
the House should consider declar-
ing the seat vacant, which would
require the Iowa Governor to call
a special election. He cited several
precedents of the House to sup-
port the proposition that where
irregularities make it impossible
to determine who has been elect-
ed, the seat is declared vacant.

Mr. Ashmore called up as privi-
leged House Resolution 533 on
June 17, 1958. Mr. Lesinski took
the floor to recommend the minor-
ity report to the House and to call
attention to the fact that Iowa, as
well as Missouri, Maine, and Min-
nesota, had no legal apparatus for
determining the prima facie right
of a Member-elect to his seat.
Subsequently, House Resolution
533 was agreed to without further
debate, and thereby the contestee
was held entitled to his seat.
House Resolution 533 Pro-
vided: (20)

Resolved, That Karl M. LeCompte
was duly elected as Representative
from the 4th Congressional District of
the state of Iowa in the 85th Congress
and is entitled to his seat.

Note: Syllabi for Carter v
LeCompte may be found herein at
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1. H. Doc. No. 53, 103 CONG. REC. 604,
85th Cong. 1st Sess.

2. H. Rept. No. 343, 103 CONG. REC.
5549, 85th Cong. 1st Sess.

§ 5.7 (actions by election com-
mittee to preserve evidence);
§ 5.13 (advisory opinions on state
law); § 7.2 (appeal to state court
regarding preelection irregular-
ities); § 10.15 (violations and er-
rors by officials as grounds for
contest); § 13.5 (failure to exhaust
state remedy); §§ 13.6, 13.7
(preelection irregularities); § 18.3
(compliance with statutory req-
uisites for commencing the con-
test); § 21.1 (substituted service of
notice of contest); § 23.1 (motion
for directed verdict); § 27.13 (ex-
tension of time to take testimony
for good cause).

§ 57.2 Dolliver v Coad
On Jan. 16, 1957, the Speaker

referred to the Committee on
House Administration a letter
from the Clerk relating to an elec-
tion contest and transmitting a
communication from the
contestee, Merwin Coad. The com-
munication related that Mr. Coad
had been certified as Representa-
tive from the Sixth Congressional
District of Iowa as a result of the
election held Nov. 6, 1956, and
had been sworn in as a Member of
the 85th Congress, and that Mr.
Coad had not received written no-
tice of his opponent’s intention to
contest the election within 30
days after the result had been of-
ficially determined. The Clerk’s

letter was ordered printed to in-
clude contestee’s communica-
tion.(1)

Mr. Robert T. Ashmore, of
South Carolina, submitted the
unanimous committee report (2) on
Apr. 11, 1957, to accompany
House Resolution 230. The report
stated that the Subcommittee on
Elections had met in executive
session on Feb. 5, 1957, to con-
sider the sufficiency of both the
service of the notice and of the no-
tice itself. No decision being then
made, public hearings were held
on Feb. 11. Counsel for Mr.
Dolliver contended that 2 USC
§ 201 governing the notice of con-
test was complied with by leaving
a copy of the notice with the wife
of the contestee at his home.
Counsel argued that Rules 4(d)1
and 56(a) of the Federal Rules of
Civil Procedure, which permit
such substituted service, should
control the question of proper
service under 2 USC § 201. The
subcommittee, however, did not
decide this issue, as they agreed
that if the notice were found de-
fective for the reason that it was
not signed by contestant, then the
question of the sufficiency of the
service would become moot.

On Mar. 11, 1957, the Sub-
committee on Elections unani-
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3. 103 CONG. REC. 5501, 5502, 85th
Cong. 1st Sess.

4. H. Rept. No. 2482, 104 CONG. REC.
16481, 85th Cong. 2d Sess.; H. Jour.
838.

5. H. Doc. No. 237, 103 CONG. REC.
16516, 85th Cong. 1st Sess.; H. Jour.
872.

mously decided that notice of con-
test was not sufficient, as it did
not bear the original signature of
the contestant. Therefore the sub-
committee did not determine
whether personal service was re-
quired under 2 USC § 201.

Mr. Ashmore called up House
Resolution 230 as privileged on
Apr. 11, 1957. By agreeing to the
resolution without debate,(3) the
House (1) resolved that it should
not recognize an unsigned paper
as valid notice of contest; and (2)
resolved that in this case the un-
signed notice of contest was not in
the form required by 2 USC § 201.
House Resolution 230 provided as
follows:

Resolved, That it would be unwise
and dangerous for the House of Rep-
resentatives to recognize an unsigned
paper as being a valid and proper in-
strument with which notice may be
given to contest the seat of a returned
Member. . . . That the unsigned paper
by which attempt was made to give no-
tice to contest the election of the re-
turned Member from the Sixth Con-
gressional District of the State of Iowa
to the 85th Congress is not the notice
required by the Revised Statutes of the
United States, title II, chapter 8, sec-
tion 105.

Note: Syllabi for Dolliver v Coad
may be found herein at § 22.4 (ne-
cessity of signature on notice of
contest).

§ 57.3 Oliver v Hale
On Aug. 6, 1958, Mr. Robert T.

Ashmore, of South Carolina, sub-
mitted the unanimous committee
report (4) from the Committee on
House Administration in the con-
tested election case of Oliver v
Hale, from the First Congres-
sional District of Maine. The con-
test had come to the House on
Aug. 29, 1957, when the letter
from the Clerk of the House (5)

transmitting the required papers
was laid before the House, re-
ferred by the Speaker to the com-
mittee, and ordered printed.

The record showed that the
original canvass of votes disclosed
a 29-vote plurality for Robert
Hale, the contestee, in the election
held Sept. 10, 1956. As permitted
by state law, the contestant asked
for an inspection and recount of
all votes cast, which was con-
ducted under the supervision of
five two-man teams (with each
party represented on each team)
and with representatives of the
‘‘Special Committee to Investigate
Campaign Expenditures of the
House of Representatives’’ present
at the recount. At the conclusion
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of the recount, contestee re-
quested that a certificate of elec-
tion be issued to him, to which re-
quest the contestant objected. The
Governor declined to issue such
certificate pending an advisory
opinion from the Supreme Court
of Maine as to the authority of the
Governor to determine the valid-
ity of the disputed ballots, and,
lacking such authority, whether a
certificate should be issued to the
apparent winner as determined by
the canvass. The Supreme Court
advised the Governor that he had
no authority to determine validity
of disputed ballots, but that he
should issue a certificate based on
the canvass. Accordingly, the Gov-
ernor issued the certificate of elec-
tion to contestee on Dec. 5, 1956.

In contestee’s answer to contest-
ant’s notice of contest, which no-
tice had been filed on Jan. 2,
1957, contestee claimed that the
service of such notice was not
timely, i.e., not ‘‘within thirty
days after the result of such elec-
tion shall have been determined
. . .’’ as required by 2 USC § 201.
In deciding against contestee’s
claim that the determination date
should have been considered as
Sept. 26, 1956, the date of the offi-
cial canvass, the committee ruled
that there was no determination
under the federal statute above
cited until the actual issuance of

the certificate to contestee on Dec.
5, 1956.

The report of the ‘‘Special Com-
mittee to Investigate Campaign
Expenditures,’’ referred to above,
was submitted Dec. 22, 1956. The
majority of that committee rec-
ommended that the Committee on
House Administration of the 85th
Congress immediately investigate
the disputed ballots (about 4,000)
and report to the House by Mar.
15, 1957. The minority contended
that a committee of the 85th Con-
gress should not ‘‘purport to dic-
tate to the Committee on House
Administration of the 85th Con-
gress how it shall conduct its op-
erations or when it shall file its
report.’’

The Committee on House Ad-
ministration, on Apr. 30, 1958,
adopted a motion to conduct an
examination and recount of the
disputed ballots, as well as a mo-
tion to request counsel for both
parties to reduce further, if pos-
sible, the number of ballots in dis-
pute. Accordingly, counsel reduced
the number to 142 regular ballots
and 3,626 absentee ballots in dis-
pute, thus giving contestee a stip-
ulated plurality of 174 votes. The
committee first considered the dis-
puted 142 regular ballots. By ex-
amining each ballot, and by apply-
ing state law which required that
a ballot not be counted ‘‘if for any
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reason it is impossible to deter-
mine the voter’s choice,’’ the com-
mittee determined that 57 votes
had been cast for each candidate
and that 28 votes could not be
ascertained. Thus contestee’s plu-
rality remained at 174.

With respect to the 3,626 absen-
tee and physical incapacity bal-
lots, questions arose as to the
proper completion of the applica-
tion and/or envelope by the voter
prior to the casting of his ballot,
or with subsequent disposition of
such material by the election offi-
cials. The ballots themselves were
in proper form and could be count-
ed for one or the other candidate.
Thus, the committee divided con-
testant’s allegations into two
classes: (1) alleged violations by
the election officials, and (2) al-
leged violations by the voter.

(1) Alleged violations by election
officials consisted of failures of the
board of registration to retain the
application and/or envelope, or
failure of various clerks to send in
the application and envelopes
along with the absentee ballots.
State law required officials at the
polls to compare signatures on the
envelopes containing the ballots
with signatures on the applica-
tions attached thereto, and, after
a favorable comparison, to deposit
the ballots with the regular bal-
lots, and then to preserve the ap-

plications and envelopes as the
ballots were preserved. The com-
mittee proceeded to cite state
court opinions which construed
similar violations of Maine elec-
tion laws. The report quoted at
length an advisory opinion, Opin-
ion of the Justices (1956), 152 Me.
219, 130 A.2d 526, as follows:

We conclude that the provisions of
the statute touching the procedure to
be employed at the polls and the dis-
position of applications and envelopes
following an election are directory and
not mandatory in nature. In other
words, violation of the statute by elec-
tion officials in the situations here
under consideration, at least in the ab-
sence of fraud, is not a sufficient
ground for invalidating ballots.

The committee applied such con-
struction and did not invalidate
those ballots which had been im-
properly handled due to actions by
election officials.

(2) The contestant alleged nine
separate types of violations by
voters themselves in complying
with the state absentee voting
laws (including unsigned ballots,
physical incapacity ballots not cer-
tified by physicians, envelopes not
signed or notarized, jurats not in
proper form, identical names of
voter and official giving oath, vari-
ance in signatures on application
and on envelope, voters either not
registered or not qualified to vote,
and failure of voters to specify
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2d Sess.; H. Jour. 858.

reason for absentee voting on en-
velope).

Following a discussion of the re-
quired procedure for absentee vot-
ing in Maine, the committee cited
state court decisions which distin-
guished between acts of the voter
and acts of election officials, and
which required the voter to sub-
stantially comply with the statute
in order for his vote to be consid-
ered as properly cast. [Opinion of
the Justices (1956), 152 Me. 219,
130 A.2d 526; Miller v Hutchinson
(1954), 150 Me. 279, 110 A.2d
577.] Thus, the committee deter-
mined that 109 absentee and
physical disability ballots should
be rejected, but that there was no
possible way of relating the in-
valid absentee voting material to
the particular ballots cast by
those voters. The committee,
therefore, sought an equitable
method of deducting 109 absentee
ballots from the totals of the con-
testant and contestee.

The committee applied the test
prescribed in the election contest
of Macy v Greenwood (§ 56.4,
supra) in the 82d Congress, which
method presupposes that each
candidate received invalid ballots
in the same proportion that he re-
ceived his total vote in the elec-
tion precinct. Thus, by dividing
the number of absentee votes re-
ceived by a candidate in a precinct

by the total number of absentee
votes cast in that precinct, and by
then multiplying the fraction
thereby obtained, by the number
of absentee votes rejected in the
precinct, the committee deter-
mined that 86 votes should be de-
ducted from contestee’s total, and
23 votes from contestant’s total.
The final result showed a 111-vote
plurality for the contestee.

Accordingly, on Aug. 12, 1958,
Mr. Ashmore called up as privi-
leged House Resolution 676,(6)

which the House agreed to with-
out debate. Thereby, the
contestee, was held entitled to his
seat. House Resolution 676 pro-
vided as follows:

Resolved, That Robert Hale was duly
elected as Representative from the
First Congressional District of the
State of Maine in the Eighty-fifth Con-
gress and is entitled to his seat.

Note: Syllabi for Oliver v Hale
may be found herein at § 5.3
(overlapping jurisdiction of com-
mittee); § 5.10 (committee power
to examine and recount disputed
ballots); § 7.3 (advisory opinions
by state courts); §§ 10.7, 10.8 (dis-
tinction between mandatory and
directory laws); § 12.7 (balloting
irregularities); § 20.5 (commence-
ment of statutory 30-day period);
§ 37.4 (method of proportionate
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deduction); § 38.2 (voter intention
as paramount concern in inter-
preting ballot); § 39.4 (recount
pursuant to state law, with House
supervision).

§ 58. Eighty-sixth Con-
gress, 1959–60

§ 58.1 Investigation of right of
Dale Alford to a seat.
During the organization of the

House of Representatives of the
86th Congress on Jan. 7, 1959, a
single objection having been made
to the oath being administered to
the Member-elect, Dale Alford
from the Fifth Congressional Dis-
trict of Arkansas, Mr. Alford was
asked by the Speaker, under the
precedents, to stand aside while
the other Members and Delegates-
elect were sworn. Thereupon the
House agreed to House Resolution
1.(7) House Resolution 1 provided
as follows:

Resolved, That the Speaker is hereby
authorized and directed to administer
the oath of office to the gentleman
from Arkansas, Mr. Dale Alford.

Resolved, That the question of the
final right of Dale Alford to a seat in
the 86th Congress be referred to the
Committee on House Administration,
when elected, and said committee shall
have the power to send for persons and

papers and examine witnesses on oath
in relation to the subject matter of this
resolution.

The previous question was im-
mediately ordered on the resolu-
tion, at which time Mr. Thomas P.
O’Neill, Jr., of Massachusetts, pro-
pounded a parliamentary inquiry
as to whether 40 minutes of de-
bate would be permitted on the
resolution, there having been no
debate prior to the adoption of the
previous question. Speaker Sam
Rayburn, of Texas, replied that
‘‘under the precedents, the 40-
minute rule does not app]y before
the adoption of the rules.’’ The
resolution was thereupon agreed
to by voice vote and without fur-
ther debate which authorized the
Speaker to administer the oath to
Mr. Alford, and which referred to
the Committee on House Adminis-
tration the question of the final
right of Dale Alford to the seat.
The committee was authorized to
send for persons and papers and
to examine witnesses under oath.

On Apr. 15, 1959, the com-
mittee adopted a motion making
it mandatory for the committee to
investigate the election, and re-
questing the federal authorities in
possession of the ballots and other
documents to release them to the
committee. To facilitate the inves-
tigation, the Subcommittee on
Elections traveled to Little Rock,
Arkansas, to take physical cus-
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tody of the ballots and other ma-
terials.

The subcommittee examined all
ballots cast in the election, as a
result of which 3,409 ballots were
isolated as ‘‘questionable’’ and
were sent to Washington, D.C., for
examination by the full com-
mittee. Prior to consideration of
the questionable ballots, the sub-
committee considered the issue of
the validity of write-in votes and
determined that all ballots would
be considered as valid where the
name of the write-in candidate
had been properly written in or
placed on the ballot by sticker.
(Mr. Alford had been elected as a
‘‘Democratic write-in candidate’’
over Brooks Hays, the nominee of
the Democratic Party.) The sub-
committee disregarded an uncer-
tainty which existed in state law
with respect to write-in votes in
general elections, and decided
that the will of the voters should
not be invalidated by an uncer-
tainty in state law. The committee
noted that it had been the custom
in Arkansas to accept write-in
votes, that spaces had been pro-
vided on the ballots for write-in
votes, and that the House of Rep-
resentatives had always recog-
nized the right of a voter to write
in the name of his choice.

Regarding the use of stickers
bearing Dale Alford’s name in lieu

of the write-in vote, the sub-
committee determined that an
opinion of the state attorney gen-
eral, issued on Oct. 30, 1958, to
the effect that stickers are legal,
was binding on the clerks and
judges and that they were re-
quired to count the sticker votes.
Neither Mr. Hays nor any voter
had appealed from the opinion of
the attorney general. The sub-
committee further determined
that it should not void ballots in
those precincts where stickers
were distributed at the polls, since
the state did not have a law pro-
hibiting such distribution and in
view of the fact that the Arkansas
Supreme Court had ruled in 1932
that ballots bearing stickers dis-
tributed at the polls were legal.
The report cited the Massachu-
setts contest in the 66th Congress
of Tague v Fitzgerald (6 Cannon’s
Precedents § 96), in support of the
proposition that the use of stick-
ers in balloting should not void
the ballots involved. The sub-
committee unanimously rec-
ommended, however, that the Ar-
kansas legislature should clarify
the use of stickers and write-in
voting in general.

The subcommittee investigation
was conducted as a result of
charges made by a single voter
from the district, many of the
charges made on the basis of
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8. H. Rept. No. 1172 submitted Sept. 8,
1959, 105 CONG. REC. 18610, 18611,
86th Cong. 1st Sess.

hearsay. The losing candidate,
Brooks Hays, offered to assist in
an investigation, although he did
not file a contest under the stat-
ute governing contested elections
(2 USC §§ 201 et seq ). The com-
mittee report (8) expressed its
strong preference for contesting
congressional elections by fol-
lowing the procedures outlined in
the statute cited above.

As the result of the sub-
committee investigation conducted
in Arkansas, the subcommittee
determined that the questionable
ballots presented 16 distinct cat-
egories. The subcommittee consid-
ered separately the issues raised
by each of the 16 categories.

(1) The subcommittee ruled that
each of the 48 ballots which did
not have stubs detached were in-
valid. Citing the Arkansas statute
which required the voter to detach
the stub from the ballot and to de-
posit it separately, the sub-
committee cited a Kentucky case
[State Board of Election, Commis-
sioners v Coleman (1930), 235 Ky.
24, 295 S.W.2d 619] in which the
court ruled that the ‘‘depositing of
the ballot without first detaching
the stub would destroy the con-
stitutional requirement for secrecy
of the ballot if such ballot is

counted, and such requirement is
mandatory.’’

(2) The subcommittee ruled that
the 415 ballots which had the
name of a write-in candidate writ-
ten in, or placed on the ballot by
sticker, but which did not contain
any mark in the box opposite the
name, were valid. The report cited
the contest of Tague v Fitzgerald
(6 Cannon’s Precedents § 96) as
the only case in which the Com-
mittee on House Elections had
ever ruled on disputed ballots of
this type. In that case the com-
mittee had ruled that a cross was
not necessary to the validity of
the ballots, stating (as quoted by
the subcommittee in the instant
case):

No other candidate for Congress was
voted for on such ballots. In the ab-
sence of a provision expressly ren-
dering such a ballot void in the (state)
and in the absence of a reported state
case on that point, the committee held
that the intention of the voter to vote
for (Tague) was manifest by affixing a
sticker or writing a name, notwith-
standing that the act had not been
completed by the making of a cross
thereafter.

The subcommittee cited several
subsequent cases from courts of
other states [Rollyson v Summers
County Court (1932), 113 W. Va.
167, 167 S.E. 83; Sawyer v Hart
(1916), 194 Mich. 399, 160 N.W.
572; Burns v Rodman (1955), 342
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Mich. 410, 70 N.W.2d 793] to sub-
stantiate the ‘‘general rule’’ that
the intent of the voter can be
ascertained and a vote is valid
even though the voter fails to
mark a cross in the square pro-
vided.

(3) The subcommittee ruled that
28 ballots which had the name of
a write-in candidate written in, or
placed on the ballot by sticker,
and which had the box opposite
the name of the other candidate
marked were invalid, as such a
ballot denoted in effect that the
voter had voted twice for the same
office.

(4) The subcommittee deter-
mined that 236 ballots which had
the name of the write-in candidate
written in and the box opposite
checked rather than ‘‘Xed’’ were
valid, as the intention of the voter
was clear.

(5) The subcommittee ruled that
52 ballots upon which the wrong
end of the sticker had been placed
were invalid as if not voted at all
for either candidate.

(6) The subcommittee consid-
ered 88 ballots on which the name
of the write-in candidate was ei-
ther written or placed by sticker
in some place on the ballot other
than on the write-in line. The sub-
committee first determined that
37 ballots, on which the name of
the write-in candidate had been

written or placed by sticker either
in or partially in the congressional
box, were valid, but that four bal-
lots which had been voted by
scratching or marking a line
through the name of Brooks Hays
and writing Alford’s name on the
Hays line were invalid. Of the 47
ballots upon which the write-in
name or sticker appeared outside
the congressional box, 46 ballots
were considered invalid.

(7) There were 1,097 ballots on
which the name of the write-in
candidate was misspelled or only
the last name used. The sub-
committee validated all ballots on
which the surname had been
properly spelled or nearly cor-
rectly spelled (1,035) but invali-
dated those on which the wrong
given name was written or the
surname too incorrectly spelled to
show definite intent of the voter
(62).

(8) There were 190 ballots ap-
parently intended for the write-in
candidate, but containing erasures
or other markings. The sub-
committee (a) validated 28 ballots
apparently voted for the write-in
candidate but with Hays’ name
stricken through (such practice
being in accordance with a prior
law); (b) invalidated 73 ballots
containing write-in votes but also
marks in the Hays box which had
then been scratched through or
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erased; and (c) validated 89 votes
where the ballots had additional
information such as ‘‘5th District’’
written after the name or sticker.

(9) The subcommittee invali-
dated 357 ballots on which the
box opposite the write-in line was
marked by an ‘‘X’’ or check but
contained nothing written in or
placed on the write-in line. The
National Bureau of Standards had
reported to the subcommittee that
there was ‘‘no evidence of any ad-
hesive particles or torn fibers,’’
thus no evidence of fraud.

(10) The subcommittee invali-
dated seven ballots upon which
stickers had been placed over or
partially over marks for the other
candidate.

(11) The subcommittee vali-
dated two ballots on which the
voter had written in the name of
Brooks Hays, but had not marked
an ‘‘X’’ in the box opposite his
name. The subcommittee cited a
Pennsylvania Supreme Court case
(no Arkansas case being in point),
which validated ballots similarly
cast, the name of the person writ-
ten in being identical to the name
printed on the ballot. In that case,
the court had distinguished be-
tween such ballots and ballots
containing marks beside the print-
ed name as well as write-in votes
for the same candidate, which the
court considered invalid as a dou-

ble vote. James’ Appeal (1954),
377 Pa. 405, 105 A.2d 64.

(12) There were 584 ballots on
which the voter had placed a
checkmark rather than the ‘‘X’’
prescribed by law, opposite the
name of Brooks Hays. As the sub-
committee had done in category
(4) above, regarding votes cast for
the write-in candidate, it ruled
these ballots valid, as the inten-
tion of the voter was clear.

(13) The subcommittee vali-
dated 42 of the 43 ballots on
which the voters had placed some
mark other than an ‘‘X’’ or check
in the square opposite Brooks
Hays’ name, as the intention of
the voter was clear.

(14) 175 ballots contained era-
sures or other markings which ap-
parently had been counted for
Brooks Hays. The subcommittee
found that all of these ballots
should be invalidated, either on
the grounds of potential fraud
(erasures of the write-in name
and ‘‘X’’s marked for Brooks Hays,
or ‘‘X’’s for Hays in different form
from the other ‘‘X’’s on the ballot),
or due to irregular markings on
ballots and failure of voters to
avail themselves of new ballots
under the ‘‘spoiled ballot’’ provi-
sions of state law.

(15) 74 ballots either were not
marked for either candidate, or
contained names of persons other
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9. 105 CONG. REC. 18610, 18611, 86th
Cong. 1st Sess.

than the write-in candidate. The
subcommittee invalidated each of
these ballots, as the persons writ-
ten in had not declared them-
selves to be write-in candidates
within 48 hours before opening of
the polls, as required by state law.

(16) The subcommittee invali-
dated seven ballots which had
previously been voided.

(17) Finally, the subcommittee
invalidated three ballots where a
voter had placed a mark across
the entire congressional box, or
had torn the top off a ballot, or
had torn Mr. Hays’ name from the
marked ballot.

The subcommittee investigated
certain other phases of the cam-
paign and election. It found noth-
ing irregular regarding expendi-
tures by the write-in candidate. It
condemned the use of an unsigned
pre-election circular by an indi-
vidual who had distributed infor-
mation in Mr. A1ford’s behalf, ap-
parently without the candidate’s
knowledge. The subcommittee
ruled, however, that the mere ex-
istence of an irregularity in any
campaign should not be attributed
to a particular candidate where he
did not participate therein.

The subcommittee refused to
consider charges against officials
of the Democratic party that they
conspired to nullify the will of vot-
ers in the Democratic primary,

there being no evidence to sub-
stantiate the involvement of Mr.
Alford in a conspiracy. By the
terms of House Resolution 1, the
committee was limited in the
scope of its investigation to the
question of the final right of Dale
Alford to his seat in Congress.

The subcommittee disregarded
charges that the write-in can-
didate had represented himself to
be a ‘‘Democratic’’ candidate in
order to deceive voters. The ballot
itself showed that Mr. Hays was
the nominated party candidate
and that Mr. Alford was a Demo-
crat running as a write-in can-
didate, his name not being printed
thereon.

The subcommittee finally con-
sidered and recapitulated alleged
errors in tally sheets of various
precincts. Thereupon, the final
count showed that of the 3,408
questionable ballots, 937 were in-
valid and not counted. Of the re-
maining validated ballots, Mr.
Alford was credited with 1,843
and Mr. Hays with 628. Dale
Alford’s final plurality, therefore,
was 1,498, having received 30,247
votes to 28,749 for Brooks Hays.

On Sept. 8, 1959, Mr. Ashmore
called up as privileged House Res-
olution 380.(9) Following remarks
by the Chairman of the Com-
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13. H. Doc. No. 167, 105 CONG. REC.
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mittee on House Administration
and by its ranking minority mem-
ber, the resolution was agreed to
on a division vote—ayes 245, noes
5. Thereby, Dale Alford was held
entitled to his seat in the 86th
Congress. House Resolution 380
provided as follows:

Whereas the Committee on House
Administration has concluded its in-
vestigation of the election of November
4, 1958, in the Fifth Congressional Dis-
trict of Arkansas pursuant to House
Resolution 1; and

Whereas such investigation reveals
no cause to question the right of Dale
Alford to his seat in the Eighty-sixth
Congress; Therefore be it

Resolved, That Dale Alford was duly
elected a Representative to the Eighty-
sixth Congress from the Fifth Congres-
sional District of Arkansas, and is enti-
tled to a seat therein.

Note: Syllabi for the proceedings
involving Mr. Alford may be found
herein at § 5.9 (actions by election
committee to preserve evidence);
§ 13.2 (candidate’s participation in
irregularities); §§ 17.1, 17.4 (alter-
natives to filing election contests);
§§ 37.9–37.17 (validity of ballots);
§ 38.5 (state law as related to
voter intention).

§ 58.2 Mahoney v Smith
Mr. Robert T. Ashmore, of

South Carolina, submitted the
unanimous report of the Com-
mittee on House Administration
in the contested election case of

Mahoney v Smith, Sixth Congres-
sional District of Kansas, on Mar.
21, 1960.(10) The contest had come
to the House on June 30, 1959, on
which date the Speaker had re-
ferred to the committee a commu-
nication from the Clerk transmit-
ting the required papers and testi-
mony.(11) Prior to June 30, 1959,
the Clerk had transmitted on May
6, 1959, contestee’s motion to dis-
miss the contest,(12) accompanied
by contestant’s objection thereto
and on June 2, 1959, contestant’s
motion that the House direct the
impounding and preservation of
all ballots.(13) These communica-
tions had been referred by the
Speaker on those dates to the
Committee on House Administra-
tion, and had been ordered print-
ed to include the motions of the
parties.

The official abstract showed
that contestee had received a plu-
rality of 233 votes, 43,782 to
43,549 for contestant in the elec-
tion held Nov. 4, 1958. Contestant
alleged voting irregularities in
four election precincts and irreg-
ular casting of within-state absen-
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Sess.

tee ballots in a certain county
which he contended should void
the total votes in those precincts,
resulting in a 56-vote plurality for
contestant. Specifically contestant
alleged that an election official
had incorrectly marked and count-
ed ballots and that in certain pre-
cincts the number of votes cast
was greater than the number of
voters listed as having voted.

The committee first considered
the actions taken by its Sub-
committee on Elections regarding
contestee’s motion to dismiss. The
committee concurred in the sub-
committee’s denial of the motion
‘‘for the reason that it was impos-
sible at that early date to evaluate
the merits of the case or rule on
the testimony. There was no evi-
dence actually then before the
committee because the testimony
adduced under the contest statute
had not yet been printed or trans-
mitted by the Clerk to the com-
mittee.’’ The subcommittee did,
however, act upon contestant’s
motion for preservation of the bal-
lots by notifying state officials to
preserve ballots despite state law
which required their destruction
six months after the election. The
committee found, however, that
certain county clerks had not been
officially notified of the pending
contest and had destroyed ballots
prior to filing of contestant’s mo-
tion.

The committee ruled that con-
testant had not proven fraud or
irregularities on the part of any
election official from the evidence
produced nor had he proven that
the votes in the election were
greater than the number of listed
voters. Finally, the committee
ruled, with respect to the ‘‘within-
state absentee ballots,’’ that the
witnesses adduced in contestant’s
behalf were prohibited by state
law from being present at the
counting of the votes and had no
standing to contest the ballot
counting.

On Mar. 24, 1960, Mr. Ashmore
called up as privileged House Res-
olution 482 which was agreed to
by the House without debate and
by voice vote.(14) Thereby the
contestee was held entitled to his
seat. House Resolution 482 pro-
vided as follows:

Resolved, That Wint Smith was duly
elected as Representative from the
Sixth Congressional District of the
State of Kansas in the Eighty-Sixth
Congress and is entitled to his seat.

Note: Syllabi for Mahoney v
Smith may be found herein at
§ 5.8 (actions by election com-
mittee to preserve evidence);
§ 25.6 (motion to dismiss as pre-
mature).

§ 58.3 Myers v Springer
On Apr. 30, 1959, the Speaker

laid before the House and referred
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to the Committee on House Ad-
ministration a letter from the
Clerk transmitting a communica-
tion from Carlton H. Myers which
complained about the conduct of
the election held Nov. 4, 1958, for
Representative from the 22d Con-
gressional District of Illinois. In
that communication, Mr. Myers,
the defeated Democratic can-
didate, claimed that his opponent
had appointed the editor and
owner of a local paper, which
paper later supported his oppo-
nent and refused Mr. Myers cov-
erage, to a position as acting post-
master, in violation of the Federal
Corrupt Practices Act. Mr. Myers
also alleged attempts of bribery
and coercion against him by rep-
resentatives of the opposing polit-
ical party. The Clerk’s letter was
ordered printed to include the no-
tice of contest copy, which had
been filed with that office.(15)

There was no record in the pro-
ceedings of the 86th Congress to
indicate that contestant complied
with the requirements of the laws
regulating contested election cases
(2 USC §§ 201 et seq.), and no
record that the Committee on
House Administration had taken
action in this contest.

Note: Syllabi for Myers v
Springer may be found herein at

§ 18.1 (compliance with statutory
requisites).

§ 59. Eighty-seventh Con-
gress, 1961–62

§ 59.1 Roush or Chambers
In 1961, the House conducted

an investigation of the question of
the right of J. Edward Roush or
George O. Chambers, from the
Fifth Congressional District of In-
diana, to a seat in the 87th Con-
gress, although the case was not
one that had been brought pursu-
ant to the contested election stat-
ute.

On the organization of the
House of Representatives of the
87th Congress on Jan. 3, 1961,
Mr. Clifford Davis, of Tennessee,
objected to the oath being admin-
istered to the Member-elect,
George O. Chambers, from the
Fifth Congressional District of In-
diana, who was then asked by the
Chair, under the precedents, to
stand aside while other Members-
elect and the Resident Commis-
sioner-elect were sworn.

Mr. Davis then submitted the
following resolution: (16)

Resolved, That the question of the
right of J. Edward Roush or George O.
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Chambers, from the Fifth Congres-
sional District of Indiana, to a seat in
the Eighty-seventh Congress be re-
ferred to the Committee on House Ad-
ministration, when elected, and said
committee shall have the power to
send for persons and papers and exam-
ine witnesses on oath in relation to the
subject matter of this resolution; and
be it further

Resolved, That until such committee
shall report upon and the House decide
the question of the right of either J.
Edward Roush or George O. Chambers
to a seat in the Eighty-seventh Con-
gress, neither shall be sworn.

Mr. Davis immediately moved
the previous question on the reso-
lution, which was ordered by a
roll call vote of 252 yeas to 166
nays. The House then agreed to
the resolution by division, 205
yeas to 95 nays. Thus the adop-
tion of House Resolution 1 auto-
matically nullified the certificate
of election which had been issued
by the Governor of Indiana on
Nov. 15, 1960, which certified that
Mr. Chambers had been elected
by a 12-vote majority out of
214,615 ballots cast.

Upon election and organization
of the Committee on House Ad-
ministration, its Subcommittee on
Elections, acting pursuant to a
motion adopted by the full com-
mittee to conduct a complete re-
count of ballots, proceeded to the
Fifth Congressional District of In-
diana to conduct the required in-

vestigation and recount. The ac-
tual counting of ballots and audit-
ing of returns was accomplished
by 13 auditors of the General Ac-
counting Office assigned to the
committee. The counting proce-
dures as prescribed by the com-
mittee were as follows: (1) exam-
ination and removal of all mate-
rial pertinent to the congressional
election; (2) separation of mate-
rials by category; (3) counting of
ballots by categories; (4) recorded
count by category for each pre-
cinct; (5) packaging and labelling
all materials to be retained and
removed from counties by com-
mittee; (6) recording data from
precinct audit sheets on summary
analysis sheets for each county;
(7) summarizing county totals on
analysis; and (8) returning re-
maining material to precinct con-
tainer.

Prior to the counting by the
committee auditors, the sub-
committee had met in executive
session to establish the following
criteria for classifying ballots ex-
amined and categorized by the
auditors:

A. Regular ballots:
1. Paper ballots were considered

regular if, among other require-
ments, they were (a) marked with
a blue pencil for ‘‘nonabsentee’’
ballots; (b) marked by a clearly
defined ‘‘X’’—two discernible lines
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crossing at any angle; (c) and
marked by two initials on the
lower left of the reverse side.

2. All machine ballots, deter-
mined from reading the voting
machine registers assigned to the
respective candidate, were classi-
fied as regular.

B. Questionable ballots (all bal-
lots not meeting the criteria es-
tablished for regular ballots) were
characterized by:

1. Any mark other than an ac-
ceptable mark.

2. Any apparently distin-
guishing mark, erasure, or strike-
over.

3. A mark made other than with
blue pencil for nonabsentee bal-
lots.

4. A mark not in the proper
place, as lines not crossing within
a box.

5. Multiple markings for the
same office.

6. Ballots without proper mark-
ings on the reverse side, lower left
corner.

C. Absentee ballots, regular or
questionable: the same criteria as
above were applied except:

1. Marking was permissible
with any color ink or pencil, and

2. Ballots were examined for
seal and signature or initials of
county clerk on reverse side in
lower left corner.

D. Ballots with no votes for
Congressman.

In its initial investigation con-
ducted in the Fifth Congressional
District of Indiana, the sub-
committee also examined and re-
tained absentee and nonabsentee
ballots which had not been count-
ed by precinct officials, as well as
all other materials relevant to the
congressional election. Voters’ poll
lists and tally sheets were com-
pared with certificates of total
votes cast, and discrepancies
noted.

The Subcommittee on Elections,
meeting in executive session on
Mar. 15, 1961, in Washington, di-
rected that ballots classified as
questionable or questionable ab-
sentee ballots or ballots not count-
ed by precinct officials, be held by
the committee for further review.
(Regular ballots, determined as
such during the first investiga-
tion, were not held for further re-
view.) The above categories were
further classified into 30 subcat-
egories. The subcommittee, con-
sidering the lack of uniformity in
the interpretation of the Indiana
election laws by various local offi-
cials, adopted, on Apr. 12, 1961, a
motion designed to achieve uni-
formity. The adoption of such mo-
tion resulted in several actions
taken by the Subcommittee on
Elections which were not con-
sistent with Indiana statutes and
court opinions in point. One effect
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of the adoption of these rules was
validation of the ballots marked
with some instrument other than
a blue pencil, some of which had
been counted and some of which
had been rejected by the precinct
officials. There were 436 such bal-
lots, 10 of which had been rejected
by local officials. The sub-
committee ruled that all 436 bal-
lots were valid, despite Indiana
court opinions which had invali-
dated ballots (nonabsentee paper
ballots) marked with ink or lead
pencil. With respect to absentee
ballots either marked and then re-
traced with red lead pencil, or
marked with black lead pencil but
having one line of the ‘‘X’’ retraced
and crossing two parallel lines at
least one-sixteenth of an inch
apart, the subcommittees dis-
regarded state court opinions
which had ruled such ballots in-
valid. The subcommittee cited in-
stances [Goodich v Bullock (2
Hinds’ Precedents § 1038) and
Kearby v Abbott (2 Hinds’ Prece-
dents § 1076)] in which the House
had held that state statutory re-
quirements that ballots be marked
with designated instruments were
directory and not mandatory, par-
ticularly where the proper instru-
ment was not available to the
voter. [See also Denny, Jr. v
Owens (2 Hinds’ Precedents
§ 1088).] Further, the sub-

committee ruled that where state
law does not declare ballots void
when an improper instrument is
used, as was the case under Indi-
ana ‘‘Rules for Counting Votes,’’
which were silent on the matter,
the law designating use of certain
instruments was merely directory.

In adopting as valid the distinc-
tion between mandatory and di-
rectory provisions of state law
pertaining to elections, the sub-
committee cited the Nebraska
case of Waggonner v Russell, 34
Neb. 116, 51 N.W. 465 (1892),
which had incorporated language
from Paines’ treatise on elections
as follows:

In general, those statutory provi-
sions which fix the day and the place
of the election and the qualifications of
the voters are substantial and manda-
tory, while those which relate to the
mode of procedure in the election, and
to the record and the return of the re-
sults, are formal and directory. Statu-
tory provisions relating to elections are
not rendered mandatory, as to the peo-
ple, by the circumstance that the offi-
cers of the election are subjected to
criminal liability for their violation.

Adoption by the subcommittee
of the motion referred to above
also had the effect of validating
all regular ballots and absentee
ballots not properly initialed on
the back by the precinct clerks.
Absentee ballots were accepted
where the county clerk’s initials
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or signature appeared on the back
so long as there also appeared on
the back the seal of the county
clerk. Thus, 2,492 ballots consid-
ered questionable were validated
under this rule, though 562 of
those ballots were reconsidered
under other questionable cat-
egories. In resolving that the ini-
tialing requirements of state law
were directory rather than man-
datory, provided that the clerk’s
seal was affixed and his initials
were upon absentee ballots, the
subcommittee obviated state law
requiring that two precinct clerks
initial in ink the backs of non-
absentee ballots in the lower left
corner and that the voter fold the
ballot to expose the initials, and
stating that ballots not bearing
clerk’s initials were void. The sub-
committee agreed with an Indiana
Supreme Court opinion which had
held that a precinct clerk’s initials
need not be in ink. The sub-
committee, however, overruled
state court decisions that ballots
which did bear two sets of initials
were void. The subcommittee did
accept state law that the clerk’s
seal was mandatory on the absent
voter’s ballot, as well as state
court opinions that absentee bal-
lots were valid without the initials
of the precinct or poll clerks, but
with the initials (not necessarily
the signature) of the county clerk.

The subcommittee then considered
precedents of the House, citing
Moss v Rhea (2 Hinds’ Precedents
§ 1120) for the proposition that
‘‘the failure of the clerks to initial
the ballots was a mistake of which
the voter himself was not a partic-
ipant and the ballots should be
counted.’’ Citing McCrary, A Trea-
tise on the Law of Elections (1897
ed., 522, 523) the committee re-
port affirmed the proposition that
the ‘‘acts of election officials are
merely directory and the voter
will not be disfranchised for fail-
ure of these officials to perform
their duty.’’

The committee report then dis-
tinguished two House election
contests [Steward v Childs (2
Hinds’ Precedents § 1056) and
Belknap v Richardson (2 Hinds’
Precedents § 1042)] in which the
Committee on House Elections in
its report had rejected ballots
which did not bear initials of pre-
cinct clerks as required by state
law, but upon which reports the
House did not act. The committee
report then cited the contest of
Taylor v England (6 Cannon’s
Precedents § 177) in which case
the Committee on House Elections
had unanimously agreed that:

The House of Representatives should
not consider itself obligated to follow
the drastic statute of the State of West
Virginia, under the provisions of which
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all ballots not personally signed by the
clerks of election in strict compliance
with the manner prescribed had been
rejected, but should retain the discre-
tionary right to follow the rule of en-
deavoring to discover the clear inten-
tion of the voter.

As part of the motion described
above, the Subcommittee on Elec-
tions had agreed to accept as valid
those ballots so marked as to indi-
cate the clear intention of the
voter, provided that the ballots
did not bear any distinguishing
mark, that is, a mark which
would enable a person to single
out and separate the particular
ballot from others cast, thereby
evading the law insuring the se-
crecy of the ballot. The committee
report cited the provisions of state
law which governed the form of
county ballots to be used and the
way they were to be marked, as
well as the statutory rules for
counting votes, as interpreted by
the Indiana Supreme Court. The
subcommittee found that there
had been no uniform application
of the counting rules by precinct
officials. The subcommittee also
found that there was no provision
of state law authorizing a state
recount for a legislative offlce.
Consequently, by the adoption of
its ground rules, the Sub-
committee on Elections took the
following initial action before rul-
ing on the counting of ballots

marked apparently not in strict
conformity with what the sub-
committee deemed very narrow
court interpretations of very strict
statutory rules for marking of a
ballot:

Resolved, That the Subcommittee on
Elections hereby agrees that it will ac-
cept the precedents of the House of
Representatives as binding in reaching
its decision to the extent that the
power to examine ballots and to correct
both deliberate and inadvertent mis-
takes be vested in the subcommittee,
the decisions of the Indiana courts
being not necessarily conclusive but
guiding and controlling only when such
decisions commend themselves to the
subcommittee’s consideration.

The committee report posed as
the central issue to be decided,
the question of whether the
‘‘House will necessarily follow
state court decisions in ruling on
validity of questionable ballots,
particularly when those decisions
seem to be contrary to the inten-
tion of the voter in honestly trying
to indicate a choice between can-
didates.’’ The report then cited
several ‘‘instances in which the
House, through its Committee on
Elections, has held that decisions
of a state court are not binding on
the House in the examination of
ballots to correct deliberate or in-
advertent mistakes and errors.’’
[Brown v Hicks (6 Cannon’s
Precedents § 143) and Carney v
Smith (6 Cannon’s Precedents
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§ 146).] The committee report then
stated as follows:

Although the House of Representa-
tives generally follows State law and
the rulings of State courts in resolving
election contests, this is not necessarily
so with respect to the validity of bal-
lots where the intention of the voter is
clear and there is no evidence of fraud.

The committee report then cited
precedents of the House in which
the Committee on House Elections
(1) had declined to reject ballots
because not marked strictly with-
in the square as required by state
law [Moss v Rhea (2 Hinds’ Prece-
dents § 1121), H. Rept. No. 1959,
57th Cong.]; (2) had gone behind
the ballot to ascertain the intent
of the voter by bringing in evi-
dence of circumstances sur-
rounding the election so as to ex-
plain ambiguities (not to con-
tradict ballots) [Lee v Rainey (1
Hinds’ Precedents § 641), H. Rept.
No. 578, 44th Cong.]; (3) had held
that ‘‘there being no doubt of the
intent of the voter, the wrong
spelling of a candidate’s name
does not vitiate the ballot’’
[Stroback v Herbert (2 Hinds’
Precedents § 966), H. Rept. No.
1521, 47th Cong.]; and (4) where
there was no ambiguity, had de-
clined to go beyond the ballots to
derive intention of voters [Wallace
v McKinley (2 Hinds’ Precedents
§ 987), H. Rept. No. 1548, 48th
Cong.].

Having cited these precedents,
the subcommittee proceeded to
evaluate the various categories of
questionable ballots to determine
‘‘whether the intent of the voter
was clear from the markings on
the ballots and whether the bal-
lots were cast by properly reg-
istered voters.’’

With respect to sustaining the
intention of the voter in judging
many ballots irregularly marked,
certain members of the sub-
committee voted against vali-
dating many such ballots, con-
tending that the motion adopted
by the subcommittee regarding in-
tention of the voter was being too
liberally construed by the sub-
committee, in contradiction to
precedents which had voided simi-
lar ballots. Mr. John Lesinski, Jr.,
of Michigan, ‘‘felt that the inten-
tion of the voter was not suffi-
ciently clear . . . where the party
was marked and the voter also
marked the square for individual
candidates for other offices in the
same party column but did not
mark the square opposite the con-
gressional candidate.’’

The subcommittee evaluated the
validity of 85 absentee service-
men’s ballots, or ballots of depend-
ents of servicemen, which had
been rejected, 28 of them having
been marked ‘‘not registered’’ by
local election officials. In 1953 the
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Indiana legislature had adopted a
general absentee registration law
which made it mandatory for the
clerk of the circuit court or the
board of registration of a county
to register without further appli-
cation any member of the armed
forces upon application, properly
executed, for an absentee ballot.
In 1957 the legislature attempted
to repeal that provision making a
member of the armed forces appli-
cation for an absentee ballot suffi-
cient to constitute registration.

The committee elicited and ac-
cepted as binding opinions from
the bipartisan state election
board, all of which construed the
above statute to require that if
such an application be received by
the county clerk, that an applica-
tion for registration shall be sent
to the serviceman so applying and
that an absentee ballot sent to a
serviceman not registered as pro-
vided by law could not be counted
because there was no automatic
system of registration under state
law.

The subcommittee found that
918 more ballots had been voted
than the total number of persons
who had signed voters’ poll lists or
whose names were written in as
absentee voters. The sub-
committee investigation disclosed
no evidence of fraud, but numer-
ous instances wherein precinct

election officials had not required
voters to sign poll lists, although
affidavits of registration were
marked to reflect that only eligi-
ble voters had voted. Thus the
subcommittee validated all ballots
cast by persons who had not
signed poll lists, which were oth-
erwise valid.

Following the election in No-
vember 1960, two candidates filed
affidavits with the Special Cam-
paign Expenditures Committee of
the 86th Congress. Mr. Roush al-
leged that more absentee ballots
had been recorded as cast than
had been cast, and the special
committee, upon conducting an in-
vestigation, reported that Mr.
Chambers had been incorrectly
credited with 11 too many absen-
tee votes, and that Mr. Roush had
incorrectly received four too many,
a net loss of seven votes to Cham-
bers. Mr. Chambers alleged that a
tally sheet error in another pre-
cinct would add five votes to his
total, and would thereby re-estab-
lish his overall majority at three
votes. The special committee did
not investigate Mr. Chambers’ pe-
tition. This action by the Special
Campaign Expenditures Com-
mittee prompted Mr. Glenard P.
Lipscomb, of California, Mr. John
B. Anderson, of Illinois, Mr.
Charles E. Chamberlain, of Michi-
gan, and Mr. Charles E. Goodell,
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of New York, to file additional
views to the final report of the
Committee on House Administra-
tion in this contest. These minor-
ity members of the committee ob-
jected to the action taken by the
House in the adoption of House
Resolution 1, whereby the House
had declared the seat from the
Fifth Congressional District of In-
diana vacant pending final report
of the committee. These members
in their additional views cited the
House Rules and Manual, § 236 as
follows:

[B]ut the House admits on his prima
facie showing and without regard to
final right a Member-elect from a rec-
ognized constituency whose credentials
are in due form and whose qualifica-
tions are unquestioned (1 Hinds’ Prece-
dents §§ 528–534).

These members claimed that a
document circulated by the Clerk
of the House, containing a com-
pilation purporting to certify that
Mr. Roush had been elected by
two votes, but which had taken
cognizance only of the claims
made by the Special Committee
on Campaign Expenditures, was
partially instrumental in denying
Mr. Chambers the prima facie
right to his seat.

In its investigation of the ques-
tion of the final right to the con-
gressional seat from the Fifth
Congressional District of Indiana,
the Subcommittee on Elections

considered both petitions filed by
the candidates with the Special
Committee on Campaign Expendi-
tures of the 86th Congress,
though that special committee had
only investigated Mr. Roush’s pe-
tition. The subcommittee found
that Mr. Chambers had not been
denied five votes due to failure to
count five tally marks in unnum-
bered blanks. The subcommittee
ruled that only one of the two
tally sheets from the precinct in
question showed these five tally
marks, but that this tally sheet
had not been filed with the pre-
cinct material, and that ‘‘the con-
gressional ballots counted by the
auditors for the entire precinct
total agreed with the total vote for
both congressional candidates as
shown on the precinct certifi-
cation.’’ The subcommittee inves-
tigation confirmed the report of
the special committee with respect
to the petition filed by Mr. Roush,
which claimed that 15 more ab-
sentee ballots had been recorded
as cast than had been cast. The
subcommittee therefore ruled that
in Jefferson Precinct No. 1, Mr.
Chambers had suffered a net loss
of seven votes.

The subcommittee found that in
Precinct No. 4 of Madison County,
42 absentee ballots had been ille-
gally procured and cast, though
there was no proof as to the per-
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son for whom they were cast. The
subcommittee applied the ‘‘general
rule followed in the House for de-
duction of illegal votes where it is
impossible to determine for which
candidate they were counted.’’

Thus the subcommittee first de-
termined the total votes cast for
each candidate in the precinct
(615 for Mr. Roush and 352 for
Mr. Chambers), then determined
the number of absentee votes
counted for each candidate in the
precinct (20 for Mr. Roush and 42
for Mr. Chambers), a total of 62
absentee ballots counted, 68 per-
cent of which were cast for Mr.
Chambers and 32 percent for Mr.
Roush. Applying these percent-
ages to the 42 votes to be de-
ducted, the subcommittee de-
ducted 29 votes from Mr. Cham-
bers’ total and 13 votes from Mr.
Roush’s total. The committee re-
port then proceeded to cite prece-
dents of the House in which the
proportionate deduction method
had been followed [for example,
Oliver v Hale, H. Rept. No. 2482,
85th Cong.; Macy v Greenwood,
H. Rept. No. 1599, 82d Cong.; Fin-
ley v Walls (2 Hinds’ Precedents
§ 903); Platt v Goode (2 Hinds’
Precedents § 923); Finley v Bisbee
(2 Hinds’ Precedents § 934);
Wickersham v Sulzer and Grigsby
(6 Cannon’s Precedents § 113);
Chandler v Bloom (6 Cannon’s

Precedents § 160); Bailey v Wal-
ters (6 Cannon’s Precedents
§ 166); and Paul v Harrison (6
Cannon’s Precedents § 158)].

The subcommittee took special
precautions to insure the integrity
of the questionable ballots by
adopting a motion requiring the
separation and sealing of all bal-
lots ruled valid or invalid, without
having been counted, and then re-
quiring all previously sealed bal-
lots to be opened and the final re-
sults of the election determined by
two teams composed of a sub-
committee member and a staff
auditor. The count of the 6,072
questionable ballots was then re-
checked by the audit staff, and no
differences were noted. Thus the
recount conducted by the Sub-
committee on Elections showed
Mr. Roush to have received a ma-
jority of 99 votes.

The additional views cited
above expressed concern over
what appeared to be inconsistent
positions taken by the sub-
committee, which had validated
nonabsentee ballots in disregard
of previous decisions of local pre-
cinct boards, but which had in-
validated absentee ballots by
adopting a policy of accepting the
decisions of the local authorities,
particularly with respect to serv-
icemen’s ballots, rather than ‘‘per-
sisting in its liberal interpretation
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of the law when the servicemen’s
ballots were before us.’’ The mem-
bers signing the additional views
also expressed a hope that future
contests would be decided accord-
ing to statutes governing con-
tested election cases, at a greatly
reduced cost. These members ad-
vocated new federal legislation.

Robert T. Ashmore, of South
Carolina, Chairman of the Sub-
committee on Elections, submitted
the unanimous report from the
Committee on House Administra-
tion, which report had been
unanimously recommended by the
subcommittee, on June 13, 1961.
This report (H. Rept. No. 513) ac-
companied House Resolution
339,(17) which was referred to the
House Calendar and ordered
printed as follows:

Whereas the Committee on House
Administration has concluded its in-
vestigation, including a recount of the
ballots cast at the election of Novem-
ber 8, 1960, in the Fifth Congressional
District of Indiana, pursuant to House
Resolution 1; and

Whereas such investigation and re-
count reveals that J. Edward Roush re-
ceived a majority of the votes cast in
said district for Representative in Con-
gress: Therefore, be it

Resolved, That J. Edward Roush was
duly elected as a Representative to the
Eighty-seventh Congress from the
Fifth Congressional District of Indiana,
and is entitled to a seat therein.

On June 14, 1961, preceding de-
bate in the House on the above
resolution, John W. McCormack,
of Massachusetts, the Majority
Leader, requested:

Mr. Speaker, in connection with the
debate on the Roush-Chambers elec-
tion matter today, I ask unanimous
consent that general debate may con-
tinue for not longer than two hours; in
other words, to provide an additional
hour of general debate. That time,
under my unanimous-consent request,
is to be equally divided between the
chairman of the subcommittee and the
ranking minority member, the gen-
tleman from Ohio [Mr. Schenck]; also,
that upon the termination of debate,
the previous question shall be consid-
ered as ordered.

During the debate which en-
sued, Mr. Ashmore, the sub-
committee chairman, emphasized
that ‘‘the intention of the voter
was usually the controlling factor
in passing upon these question-
able ballots by your committee.’’
He then pointed to the practice
adopted by the subcommittee of
separating and sealing ballots by
category, and then examined and
either validated or invalidated by
the subcommittee by groups, with-
out the subcommittee knowing for
whom they had been cast.

Mr. Paul F. Schenck, of Ohio,
the ranking minority member of
the full committee, questioned
‘‘the possible overlap of jurisdic-
tion of a special committee ap-
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pointed each two years for the
purpose of studying campaign ex-
penditures . . . that the special
committee in this past 86th Con-
gress went too far and went be-
yond its proper jurisdiction in the
actions recommended by its chair-
man on January 3 of this year.’’

Mr. Charles A. Halleck, Mr. E.
Ross Adair, Mr. Richard L.
Roudebush, Mr. William G. Bray,
Mr. Earl Wilson, Mr. Ralph Har-
vey, and Mr. Donald C. Bruce,
Members of the 87th Congress
from Indiana, all joined with Mr.
William C. Cramer, of Florida,
ranking minority member of the
Special Committee on Campaign
Expenditures of the 86th Con-
gress, to (1) dispute the initial
need for a recount contrary to the
three certifications of the Indiana
secretary of state that Mr. Cham-
bers had been duly elected, which
fact was not understood by many
majority members who were led to
believe by the document circulated
by the Clerk that both candidates
had been certified; (2) to protest
the action by the House in declar-
ing the seat vacant with out per-
mitting debate; and (3) to dispute
the uniform ‘‘ground rules’’ adopt-
ed by the subcommittee, which
did not follow the laws of the
State of Indiana, to determine the
validity of questionable ballots.
They contended that the fact that

local officials had not uniformly
applied state election laws was no
reason for the subcommittee to
prescribe new rules, but rather
that the subcommittee should bet-
ter have uniformly applied State
law.

In response to (3) above, Mr.
Ashmore stated that the Com-
mittee on House Elections has al-
ways been reluctant to refuse to
follow state elections laws, but
that, under the Constitution
which makes each House the final
judge of the elections and returns
of its members, the House is free
to regard state law when it so de-
sires.

Mr. McCormack argued that the
House was fully justified in de-
claring the seat vacant, as the cer-
tificates of election, being merely
prima facie evidence of election,
had been sufficiently contradicted
by certificates of error filed by
county clerks and by the facts
found by the Special Committee to
Investigate Campaign Expendi-
tures.

All time having expired for gen-
eral debate on the resolution, the
resolution was agreed to by a divi-
sion vote demanded by Mr. Wil-
son, of Indiana, of 138 yeas to 51
nays. Mr. Roush was thereby de-
clared entitled to the seat from
the Fifth Congressional District of
Indiana, and immediately ap-
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peared at the bar of the House
and took the oath of office.

On June 13, 1961, Mr. Ashmore
had also submitted the unanimous
committee report (H. Rept. No.
514) to accompany House Resolu-
tion 540,(18) which provided:

Resolved, That the House of Rep-
resentatives having considered the
question of the right of J. Edward
Roush or George O. Chambers, from
the Fifth Congressional District of In-
diana, to a seat in the House in the
Eighty-seventh Congress, House Reso-
lution 1, Eighty-seventh Congress, and
having decided that the said J. Edward
Roush is entitled to a seat in the
House in such Congress with the result
that the said J. Edward Roush is enti-
tled to receive and will be paid the
compensation, mileage, allowances,
and other emoluments of a Member of
the House from and after January 3,
1961, there shall be paid out of the
contingent fund of the House such
amounts as are necessary to carry out
the provisions of this resolution in con-
nection with such decision of the
House, as follows:

(1) The said George O. Chambers
shall be paid an amount equal to com-
pensation at the rate provided by law
for Members of the House for the pe-
riod beginning January 3, 1961, and
ending on the date of such decision of
the House.

(2) The said J. Edward Roush and
the said George O. Chambers each
shall be paid an amount equal to the
mileage at the rate of 10 cents per
mile, on the same basis as now pro-

vided by law for Members of the
House, for each round-trip between his
home in the Fifth Congressional Dis-
trict of Indiana and Washington, Dis-
trict of Columbia, in response to the
request of the Committee on House
Administration for his appearance be-
tween the committee in connection
with the investigation authorized by
House Resolution 1, Eighty-seventh
Congress.

(3) The said J. Edward Roush and
the said George O. Chambers each
shall be reimbursed for those expenses
actually incurred by him in connection
with the investigation by the Com-
mittee on House Administration au-
thorized by House Resolution 1.
Eighty-seventh Congress, in accord-
ance with that part of the first section
of the Act of March 3, 1879 (20 stat.
400; 2 USC 226), which provides for
payment of expenses in election con-
tests.

The resolution was agreed to
without debate and by voice vote.
The committee report reasoned
that ‘‘had the investigation . . .
been an actual ’election contest,’
both the contestant and contestee
would have been authorized to
[claim] reimbursement of those
expenses actually incurred in con-
nection with the investigation con-
ducted by the committee.’’

Note: Syllabi for Roush or
Chambers may be found herein at
§ 9.3 (certificates of election);
§ 10.6 (distinction between manda-
tory and directory laws); § 17.2
(alternatives to election contests);
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§ 37.3 (method of proportionate
deduction); § 37.18 (marking ballot
with improper instrument); § 38.4
(state law as an aid in inter-
preting voter intention); § 41.5
(use of auditors); § 45.4 (payments
to candidates involved in alter-
natives to statutory election con-
tests); § 45.5 (retroactive pay-
ments).

§ 60. Eighty-eighth Congress,
1963–64

§ 60.1 Odegard v Olson
On Feb. 7, 1963, the Speaker

laid before the House a commu-
nication from the Clerk of the
House, which contained contest-
ant’s notice of intention to contest
the election held Nov. 6, 1962, in
the Sixth Congressional District of
Minnesota, contestee’s answer
thereto, and contestee’s subse-
quent motion to dismiss the con-
test, with supporting brief. The
Clerk’s letter was read, and, to-
gether with the accompanying pa-
pers, referred on Feb. 7, to the
Committee on House Administra-
tion and ordered printed as a
House document.(l9)

In his notice of contest, contest-
ant alleged general irregularities
on the part of election clerks and
judges with respect to the count-

ing of ballots, and requested the
House to order a recount. Contest-
ant had received 76,962 votes to
77,310 votes for contestee, a mar-
gin of only 348 votes. Contestee in
his answer included a motion to
dismiss the contest for failure of
contestant to specify particular
grounds in his notice of contest,
thereby depriving the House of ju-
risdiction under 2 USC § 201,
which requires contestant to
‘‘specify particularly the grounds
upon which he relied in the con-
test.’’ Contestee claimed that con-
testant had further attempted to
‘‘cloud his valid election’’ by ob-
taining a restraining order from
the state supreme court, which,
after a court hearing, had been
vacated, thereby permitting the
secretary of state to issue to
contestee his certificate of elec-
tion. Contestee further requested
the House to require contestant to
submit a bill of particulars setting
out specific precincts and specific
instances of error, irregularity,
and failure to conform to law.

In his subsequent motion to dis-
miss the contest, contestee
claimed that the 40-day period for
gathering evidence by contestant
had expired and that no evidence
had been obtained and forwarded
to the Clerk as provided by 2 USC
§§ 203, 223, and therefore that no
contest existed. In his supporting
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brief, contestee referred to evi-
dence submitted by contestant to
the Special Committee to Inves-
tigate Campaign Expenditures of
the 87th Congress and printed as
House Report No. 2570 of the
87th Congress, and referred to the
Committee on House Administra-
tion of the 88th Congress with-
out recommendation. Contestee
claimed this was not proper evi-
dence to be considered by the
Committee on House Administra-
tion, as it had not been served on
contestee or his counsel, and was
in the form of unsworn allega-
tions.

The Subcommittee on Elections
held public hearings on Feb. 26,
1963, at which both parties and
counsel were present. The central
issue was the ordering of a re-
count, or of an investigation to
justify a recount, by the com-
mittee. The Subcommittee on
Elections found that contestant
‘‘had abandoned the statutory pro-
cedure which established a speci-
fied time within which to develop
evidence. . . . [B]y majority vote,
the subcommittee concluded that
the petition submitted by Mr.
Olson be sustained on the grounds
that the contestant failed to com-
ply with the statutes in that he
did not take testimony as pro-
vided by law and that the time
limit for taking such testimony

has now expired.’’ The sub-
committee thereby affirmed the
ruling in Gorman v Buckley (6
Cannon’s Precedents § 162), in
which the Committee on House
Elections adopted contestee’s mo-
tion to strike contestant’s deposi-
tion from the record on the
grounds that the testimony was
not supplied to the House in time,
and then dismissed the contest as
not being a case that could be le-
gally considered by the committee.

Four minority members of the
Subcommittee on Elections filed
additional views to accompany the
subcommittee report to the full
committee. Mr. Charles E. Cham-
berlain, of Michigan, Mr. Charles
E. Goodell, of New York, Mr. Wil-
lard S. Curtin, of Pennsylvania,
and Mr. Samuel L. Devine, of
Ohio, agreed with the contestant
that the subcommittee should fol-
low the precedent set by the Sub-
committee on Elections in the
85th Congress. In that instance,
following the special election of
Feb. 18, 1958, of Mr. Albert Quie
by 602 votes over Mr. Eugene P.
Foley, the defeated candidate
wired the Subcommittee on Elec-
tions of the House Administration
Committee requesting an exam-
ination and recount of the ballots.
In their additional views, the mi-
nority members pointed out that:

The basis for this request was given
as the closeness of the vote and allega-



1241

ELECTION CONTESTS Ch. 9 § 61

20. 111 CONG. REC. 20, 89th Cong. 1st
Sess.

tion that an unofficial and partial ex-
amination revealed several errors
which were indicative that clerical er-
rors and omissions had been made
which, if corrected, could change the
result of the election. In response the
Elections Subcommittee sent a group
comprised of three members and coun-
sel to Minnesota on February 27, 1958,
for the purpose of conducting a spot
check of ballots in various precincts in
the counties of the district.

This action was taken in the absence
of a formal election contest. . . . It was
taken on the basis of a telegram from
the defeated candidate citing the close-
ness of the vote and alleging clerical
errors. . . .

. . . The minority members of the
committee are unanimous in their
opinion that if a spot check of ballots
was justified in the 1958 Foley v. Quie
case, with a margin of 602 ballots out
of 87,950, based upon the telegraphic
request of the defeated Democratic
candidate, then a spot check of ballots
in the current case where the dif-
ference is less, 348 ballots out of
154,272, is more than justified.

These members in their addi-
tional views also pointed to the
‘‘confusion which may be created
during the period surrounding a
general election by the existence
of two separate committees of the
House having parallel and over-
lapping jurisdiction.’’

The report of the Subcommittee
on Elections was printed for use
by the full Committee on House
Administration. The report was
adopted by the full committee on

Nov. 20, 1963, but was not sub-
mitted to the House. Neither was
any resolution dismissing the con-
test or declaring contestee entitled
to his seat reported to the House
from the Committee on House Ad-
ministration.

Note: Syllabi for Odegard v
Olson may be found herein at
§ 5.2 (overlapping jurisdiction of
committees); § 25.5 (failure to
produce evidence); § 43.14 (failure
of committee to submit report).

§ 61. Eighty-ninth Con-
gress, 1965–66

§ 61.1 Frankenberry v Ottinger
On the organization of the

House of Representatives of the
89th Congress on Jan. 4, 1965,
Mr. James C. Cleveland, of New
Hampshire, objected to the oath
being administered to the Mem-
ber-elect, Richard L. Ottinger,
from the 25th Congressional Dis-
trict of New York, who was then
asked by the Chair not to rise
while other Members-elect and
the Resident Commissioner-elect
were sworn. Carl Albert, of Okla-
homa, the Majority Leader, there-
upon offered the following resolu-
tion (H. Res. 2): (20)

Resolved, That the Speaker is hereby
authorized and directed to administer
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the oath of office to the gentleman
from New York, Mr. Richard L. Ottin-
ger.

The rules of the 89th Congress
not having been adopted, Mr. Al-
bert was recognized for debate on
his resolution under general par-
liamentary rules. Mr. Albert yield-
ed to Mr. Cleveland for a par-
liamentary inquiry as to whether
it would be in order for Mr. Cleve-
land to offer a substitute resolu-
tion or an amendment, particu-
larly should the previous question
be ordered. The Speaker replied
that Mr. Albert controlled all time
and would have to yield for that
purpose, which Mr. Albert refused
to do. Mr. Albert then refused to
yield for further parliamentary in-
quiries and moved the previous
question, which was ordered by
voice vote. The resolution was
then agreed to by voice vote. Mr.
Ottinger thereupon appeared at
the bar of the House and took the
oath of office.

On Jan. 4, 1965, Mr. Cleveland
explained the reasons for his ob-
jection to Mr. Ottinger being ad-
ministered the oath of office; in an
extension of remarks in the Con-
gressional Record,(1) Mr. Cleve-
land alleged that at least
$187,000 had been spent in the
Ottinger campaign, of which
$167,000 had been contributed by

the Member’s family, in violation
of 18 USC § 608, which limits to
$5,000 the amount any one person
may contribute either directly or
indirectly to any candidate for fed-
eral office. Mr. Cleveland also
stated that Mr. Ottinger estab-
lished at least 34 committees, and
that two members of his family
made $3,000 contributions to each
of 22 committees, in order to avoid
gift tax payments and to avoid
making the contributions directly
to the candidate.

On Jan. 18, 1965, Mr. Albert in-
formed the House that on the fol-
lowing day he would call up a
privileged resolution to dismiss
the Frankenberry v Ottinger con-
test, which had been initiated by
notice of contest delivered by con-
testant on Dec. 19, 1964, as re-
quired by 2 USC § 201. Mr. Albert
obtained unanimous consent to in-
sert in the Congressional Record a
letter from H. Newlin Megill, as-
sistant clerk of the House, ad-
dressed to the Speaker and advis-
ing him that persons permitted to
bring contests under 2 USC
§§ 201–226 ‘‘should be a party to
the election and have the expecta-
tion that as a ‘contestant’ he
would be able to establish ‘his
right to the seat’.’’ The full text of
the letter was as follows:

January 14, 1965.
The Honorable the SPEAKER,
House of Representatives.

DEAR MR. SPEAKER: Following the
suggestion made by you in our tele-
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phone conversation, just prior to the
convening of this session of the Con-
gress, I received the Honorable Rich-
ard L. Ottinger, and discussed with
him the matter of the attempt by
James R. Frankenberry to challenge
his right to a seat in the 89th Con-
gress, under the provisions of Revised
Statutes 105–130, as amended (2
U.S.C. 201–226).

An examination of the questions
raised by Representative Ottinger and
his counsel led me to the following con-
clusions which were conveyed to him
orally, together with the copy of a draft
of a resolution, which you may possibly
hold to be privileged, for action by the
House:

1. James R. Frankenberry is not a
competent person to bring such action
under this statute.

2. The said James R. Frankenberry
was not a party to the election held
November 3, 1964, in the 25th Con-
gressional District of the State of New
York, at which the Honorable Richard
L. Ottinger was elected. It would ap-
pear that Frankenberry is merely the
campaign manager of former Rep-
resentative Robert R. Barry, who was,
in fact, the defeated candidate in this
district. (See records of the secretary of
state, State of New York, and the
Clerk of the U.S. House of Representa-
tives.)

3. A reading of the fact of the statute
which has been provided by the House
of Representatives as ‘‘a good and suffi-
cient rule to be followed and not to be
departed from except for cause’’ merely
leads to the conclusion that a person
availing himself of the provisions of
this act should be a party to the elec-
tion and have the expectation that as a

‘‘contestant’’ he would be able to estab-
lish ‘‘his right to the seat.’’ Among the
clear expressions in this act, as amend-
ed, there appears this language, ‘‘No
contestee and contestant for a seat in
the House of Representatives. . . .’’ (2
U.S.C. 226.)

4. An examination of the various di-
gests of all contest election cases in the
House of Representatives fails to show
that a single person has been per-
mitted to use the statute in the man-
ner proposed by Mr. Frankenberry in
the matter at point.

5. The House of Representatives has
decided that such an attempted action
is not proper and that such a person is
not competent to avail himself of the
provisions of this act. (See H. Res. 54,
agreed to January 10, 1941, In re
Locke Miller v. Michael J. Kirwan,
19th Congressional District of Ohio.)

The House of Representatives may
adjudicate the questions of the right to
a seat in either of the following cases:

First. In the case of a contest be-
tween the ‘‘contestant’’ and the ‘‘re-
turned member’’ of the House insti-
tuted in accordance with the provisions
of the act of 1851, as amended.

Second. In the case of a ‘‘protest’’ or
‘‘memorial’’ filed by an elector of the
district concerned.

Third. In the case of the ‘‘protest’’ or
‘‘memorial’’ filed by any other person.

Fourth. On motion of a Member of
the House.

Every avenue of approach, cited
above, is available to Mr. Frankenber-
ry in his attempt to question the right
of the Member to a seat, but the first
case.

For the reasons heretofore cited, sup-
ported by other actions of the House in
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such matters, I have supplied a draft
of the following language for the pos-
sible consideration, and such action as
the House in its wisdom may take:

‘‘Whereas James R. Frankenberry, a
resident of the city of Bronxville, N.Y.,
in the Twenty-fifth Congressional Dis-
trict thereof, has served notice of con-
test upon Richard L. Ottinger, the re-
turned Member of the House from said
district, of his purpose to contest the
election of said Richard L. Ottinger;
and

‘‘Whereas it does not appear that
said James R. Frankenberry was a
candidate for election to the House of
Representatives from the Twenty-fifth
Congressional District of the State of
New York, at the election held Novem-
ber 3, 1964; nor was he a candidate for
the nomination from said district at
the primary election held in said dis-
trict, at which Richard L. Ottinger was
chosen the Democratic nominee: There-
fore be it

‘‘Resolved, That the House of Rep-
resentatives does not regard the said
James R. Frankenberry as a person
competent to bring a contest for a seat
in the House and his notice of contest,
served upon the sitting Member, Rich-
ard L. Ottinger, is hereby dismissed;
and no petition or other paper relating
to the subject matter contained in this
resolution shall be received by the
House, or entertained in any way
whatever.’’

It would appear that the House
should desire to take this action since:

(a) Mr. Frankenberry is attempting
to misuse the statute provided by the
House of Representatives.

(b) The House of Representatives has
the responsibility of relieving the sit-

ting Member from the burden of de-
fending himself in this improper ac-
tion, under the cumbersome statute,
for a period of more than 10 months,
so that he may participate fully in his
constitutional duties of representing
his congressional district.

(c) The courts held that questions as
to the application of the statute are
justifiable by the House and by the
House alone. (See In re Voorhis (S.D.
N.Y. 1923), 291 F. 673).

(d) Mr. Frankenberry has at least
three other ways, which are proper, to
proceed in this matter.

Such an action by the House of Rep-
resentatives would put the question in
proper perspective and preserve the
rights of all parties.

Your interest prompted me to make
this written report to you.

I am, Mr. Speaker,
Respectfully yours,

H. NEWLIN MEGILL.

On Jan. 19, 1965, Mr. Albert
called up the following privileged
resolution: (2)

Whereas James R. Frankenberry, a
resident of the city of Bronxville, New
York, in the Twenty-Fifth Congres-
sional District thereof, has served no-
tice of contest upon Richard L. Ottin-
ger, the returned Member of the House
from said district, of his purpose to
contest the election of said Richard L.
Ottinger; and

Whereas it does not appear that said
James R. Frankenberry was a can-
didate for election to the House of Rep-
resentatives from the Twenty-Fifth
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Congressional District of the State of
New York, at the election held Novem-
ber 3, 1964; Therefore be it

Resolved, That the House of Rep-
resentatives does not regard the said
James R. Frankenberry as a person
competent to bring a contest for a seat
in the House and his notice of contest,
served upon the sitting Member Rich-
ard L. Ottinger, is hereby dismissed.

Mr. Albert was recognized for
one hour under the rules of the
House, and he proceeded to cite
the case of In re Voorhis (S.D.N.Y.
1923), 291 F 673, which held that
the application of the statutes in
question is justifiable by the
House and by the House alone.
Mr. Albert then cited the contest
of Miller v Kirwan (77th Cong. 1st
Sess.), in which the House had
agreed to a resolution dismissing
the contest, as contestant there
had not been a proper party with-
in the applicable statute because
he could not, if he were successful,
establish his right to a seat in the
House. Contestant in that case
had been candidate for the dis-
puted office in the primary, but
was not a candidate in the general
election. In that case the resolu-
tion dismissing the contest had
been called up on the floor for di-
rect action by the House, without
having been referred to or re-
ported from the Committee on
House Elections. Mr. Albert then
stated that ‘‘there is no case on
record that we have been able to

find to the contrary, that a person
not a party to an election contest
is eligible to challenge an election
under these statutes.’’

Mr. Charles E. Goodell, of New
York, claimed that House Resolu-
tion 126 had been called up on
that day (Jan. 16, 1965) in order
to obviate the proceedings which
had been instituted by contestant
under 2 USC § 206 in the New
York State Supreme Court for the
taking of depositions and testi-
mony on that date, which the
contestee had not attended, in dis-
regard of a court subpena. Claim-
ing that there were many prece-
dents of the House which denied a
Member a seat due to excessive
contributions and expenditures,
Mr. Goodell asked that the matter
be referred to the Committee on
House Administration under the
contested election statutes for full
investigation.

Mr. Cleveland then cited the
language of 2 USC § 201, as fol-
lows:

Whenever any person intends to con-
test an election of any Member of the
House of Representatives of the United
States he shall—(‘‘It does not say a
candidate only.’’)

Mr. Cleveland then cited the
final report of the Special Com-
mittee to Investigate Campaign
Expenditures of the 88th Congress
(H. Rept. No. 1946) as ‘‘the policy
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established by the House Com-
mittee on Administration’’:

In order to avoid the useless expend-
itures of funds and the loss of time by
the committee and the staff, it has
been decided by the committee to con-
duct investigations of particular cam-
paigns only upon receipt of a complaint
in writing and under oath by any per-
son, candidate, or political committee,
containing sufficient and definite alle-
gations of fact to establish a prima
facie case requiring investigation by
the committee. (Emphasis added.)

This statement represented the
policy of the special committee,
and not the construction of the
statute by the Committee on
House Administration. The special
committee report was transmitted
by its chairman to the Clerk of
the House for the 89th Congress,
with the request that it be re-
ferred by the House to the Com-
mittee on House Administration.
The Clerk did not transmit this
report to the House for referral.

Mr. Goodell proceeded to cite
the 89th Congress investigation of
the question of the final right of
Dale Alford to his seat as ‘‘a
precedent in which noncandidates
have contested House seats, in
which full investigations have
been had by the House Committee
on Administration.’’ Mr. Eugene J.
Keogh, of New York, questioned
Mr. Goodell as to whether ‘‘that
was an investigation that was

under a special resolution of the
House Committee on Administra-
tion and not under the general
law regarding the matter of elec-
tions.’’ Mr. Cleveland refused to
yield for an answer, but proceeded
to insert in the Record two briefs
prepared by the American Law
Division of the Library of Con-
gress on the question of ‘‘whether
a noncandidate must proceed
under 2 USC § 201,’’ in support of
his opposition to the adoption of
House Resolution 126.(3)

Mr. Cleveland then stated:
[U]nder the contested election law

the contestant bears the expense of the
whole matter of taking depositions and
gathering testimony. This is the rea-
soning behind it. That reasoning clear-
ly specifies the fact that this law not
only can be used by a noncontestant
but it indeed must be used.

Mr. Albert replied that, if the
House were to follow the rec-
ommendations of the gentleman
from New Hampshire (Mr. Cleve-
land)—

[W]e would be opening up to any-
body or to any number of individuals,
for valid or for spurious reasons, the
right to proceed under these statutes,
to contest the election of any Member
of the House. These statutes place bur-
densome obligations on any contestee
and should not be construed to open up
the opportunity for just anyone to har-
ass a Member of Congress or to impede
the operations of the House.
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Other remedies are available to the
public generally and to Members of the
House. Any individual or any group of
individuals has a right to introduce a
resolution at any time, calling for the
investigation of any election. In the or-
dinary course of events, such a resolu-
tion would be referred to the Com-
mittee on House Administration, and
thereafter to the Subcommittee on
Elections, for investigation or hearings,
as that committee or as the House
might deem necessary under the cir-
cumstances.

If the contention of the gentleman is
correct, there is no limit to the number
of individuals who could contest any
seat in this House, if the contest were
brought in due time.

Mr. Albert then proceeded to
cite other sections of 2 USC
§§ 201–226, the statutes governing
contested election cases, in order
to show that Congress intended to
limit the language ‘‘any person’’ in
section 201 to a contestant for a
seat in the House. He cited sec-
tion 226 as follows:

No contestee or contestant for a seat
in the House of Representatives shall
be paid exceeding $2,000 for expenses
in election contests.

Mr. Cleveland replied, in fur-
ther opposition to the adoption of
House Resolution 126, that:

[T]he intent of that is clearly that
any reimbursement will be confined ei-
ther to a seated or to a defeated Mem-
ber. It simply limits the amount of re-
imbursement of expenses to these two
classes. It does not govern the first sec-

tion that specifically says any person
can contest an election. . . .

The purpose of this law is to safe-
guard the people of the United States
against a situation where the defeated
candidate might not either have the
heart or the will or the desire to con-
test an election which clearly should be
contested for the common good and for
the cause of good government.

Omar T. Burleson, Chairman of
the Committee on House Adminis-
tration and a Member from Texas,
reminded the House that ‘‘he who
seeks equity must do so with
clean hands. This is a unilateral
action. How could this House in
its collective judgment determine
whether or not equity is being
done when the other party to the
election is not a party to this at-
tempt at contest?’’

Mr. Albert moved the previous
question, which was ordered by
voice vote. Mr. Goodell demanded
the yeas and nays on the resolu-
tion and the yeas and nays were
ordered. By a vote of 245 yeas to
102 nays with 3 ‘‘present,’’ the
House agreed to House Resolution
126, thereby holding contestant
not competent to bring a contest
under 2 USC § 201, and dis-
missing the notice of contest
served upon the sitting Member.

Note: Syllabi for Frankenberry v
Ottinger may be found herein at
§ 19.2 (contestants as candidates
in general election).
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§ 61.2 Wheadon et al. v
Abernethy et al.
On Sept. 17, 1965, Mr. Omar T.

Burleson, of Texas, by direction of
the Committee on House Adminis-
tration, called up House Resolu-
tion 585,(4) dismissing the five
Mississippi election contests aris-
ing from the November 1964, con-
gressional elections. The cases
were the election contests of Au-
gusta Wheadon against Thomas
G. Abernethy in the First Con-
gressional District; Fannie Lou
Hamer against Jamie L. Whitten
in the Second; Mildred Cosey,
Evelyn Nelson, and Allen Johnson
against John Bell Williams in the
Third; Annie DeVine against
Prentiss Walker in the Fourth;
and Victoria Jackson Gray against
William M. Colmer in the Fifth
Congressional District in the
State of Mississippi.

The questions presented in
these contests were considered si-
multaneously. The questions in-
volved the failure of the contest-
ants to avail themselves of the
legal steps to challenge alleged
discrimination among voters prior
to the elections and to challenge
the issuance of the certificates of
election to the contestees after the
elections were held. The denial of
seats to Members-elect because of

the alleged discriminatory prac-
tices involving disenfranchising
groups of voters, and the standing
of the contestants to proceed
under the contested elections stat-
ute, were also at issue.

The contestees had been elected
at the November 1964, general
election. The contestants had been
selected at an unofficial ‘‘election’’
held by persons in Mississippi
from Oct. 30 through Nov. 2,
1964, in which, it was alleged, ‘‘all
citizens qualified were permitted
to vote.’’ The latter ‘‘election’’ was
held without any authority of law
in the state. The contestants were
all citizens, none of whom had
been candidates in the November
elections. They alleged that dis-
enfranchisement of Negroes in
Mississippi violated the Constitu-
tion and laws of the United States
and that the House had the au-
thority to consider the contests
and unseat the contestees; that
the House had a duty to guar-
antee that the election of its Mem-
bers be in accordance with the re-
quirements of the Constitution,
and that where large numbers of
Negroes had been excluded from
the electoral process, where in-
timidation and violence had been
utilized to further such exclusion,
and where the free will of the vot-
ers had been prevented from
being expressed, the House should
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unseat the contestee, vacate the
elections and order new elections.

Hearings were held by the Sub-
committee on Elections of the
Committee on House Administra-
tion, on Sept. 13 and 14, 1965.
The committee issued a report,
House Report No. 1008, 89th Con-
gress, first session, on Sept. 15,
1965.

The report noted that the
contestees had been sworn in by
vote of the House 276 to 149 on
Jan. 4, 1965,(5) after they had
been asked to step aside.(6) This
established the prima facie right
of each contestee to his seat.

The report noted that the con-
testants had not availed them-
selves of legal steps to challenge,
in the courts, the alleged exclu-
sion of Negroes from the ballot or
the issuance of the certificates of
election to the contestees.

It noted that the contestants
had not been candidates at the
election and thus, under House
precedents, had no standing to in-
voke the House contested election
statute.

It noted that there had been an
election in Mississippi, in Novem-
ber 1964, for Members of the U.S.
House of Representatives under
statutes which had not been set

aside by a court of competent ju-
risdiction; that, at the same elec-
tion, Presidential electors and a
U.S. Senator had been elected
without question.

It noted, however, that a case
challenging the Mississippi reg-
istration and voter laws was pro-
gressing through the United
States courts and that the ques-
tion of the constitutionality of the
statutes was a proper one for the
courts. The report noted also that
the House was the judge of the
elections of its Members and it
was doubtful that any disenfran-
chisement, even if proven, would
have actually affected the outcome
of the November 1964, Mississippi
congressional elections in any dis-
trict.

The House, in following its rules
and procedures should dismiss the
cases, the report concluded, be-
cause the contestants did not
qualify to utilize the House con-
tested elections statute, and be-
cause the contestees had been
elected under laws that had not
been set aside at the time of the
election.

The report did state, however,
that in arriving at such conclu-
sions, the committee did not con-
done disenfranchisement of voters
in the 1964 or previous elections,
nor was a precedent being estab-
lished to the effect that the House
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would not take action, in the fu-
ture, to vacate seats of sitting
Members. It noted that the Fed-
eral Voting Rights Act of 1965
had been enacted in the interim
and that if evidence of its viola-
tion were presented to the House
in the future, appropriate action
would be taken.

The report recommended dis-
missing the cases.

A minority view recommended
consideration of the cases on their
merits rather than on the grounds
of status of the contestants, be-
cause, under the laws in the state
in 1964, the claimants could not
have become candidates to avail
themselves of the contested elec-
tions act.

After extensive debate,(7) the
House, by a vote of 228 to 143,
agreed to House Resolution 585,
which provided: (8)

Resolved, That the election contests
of Augusta Wheadon, contestant,
against Thomas G. Abernethy,
contestee, First Congressional District
of the State of Mississippi; Fannie Lou
Hamer, contestant, against Jamie L.
Whitten, contestee, Second Congres-
sional District of the State of Mis-
sissippi; Mildred Cosey, Evelyn Nelson,
and Allen Johnson, contestants,
against John Bell Williams, contestee,
Third Congressional District of the

State of Mississippi; Annie DeVine,
contestant, against Prentiss Walker,
contestee, Fourth Congressional Dis-
trict of the State of Mississippi; and
Victoria Jackson Gray, contestant,
against William M. Colmer, contestee,
Fifth Congressional District of the
State of Mississippi, be dismissed and
that the said Thomas G. Abernethy,
Jamie L. Whitten, John Bell Williams,
Prentiss Walker, and William M.
Colmer are entitled to their seats as
Representatives of said districts and
State.

An amendment was adopted
striking out the phraseology enti-
tling the contestees to their seats,
as language inappropriate in a
procedural matter.(9)

Note: Syllabi for Wheadon v
Abernethy may be found herein at
§ 11.3 (racial discrimination as
grounds for bringing contest);
§ 14.2 (invalid elections); § 19.3
(contestants as candidates in gen-
eral election); § 35.1 (administra-
tion of oath as prima facie evi-
dence of right to seat); § 44.1
(form of resolution disposing of
contest).

§ 61.3 Peterson v Gross
On Oct. 11, 1965, Mr. Omar T.

Burleson, of Texas, at the direc-
tion of the Committee on House
Administration, called up a reso-
lution (H. Res. 602) (10) dismissing
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the election contest of Stephen M.
Peterson against Harold R. Gross
in the Third Congressional Dis-
trict in the State of Iowa. The
committee report, House Report
No. 1127, had been issued on Oct.
8, 1965, after hearings had been
conducted on the case on Sept. 28,
1965.

The contestee was certified to
have received 83,455 votes, and
the contestant 83,036 votes at the
Nov. 3, 1964, election. Contestee
took the oath on Jan. 4, 1965,
without objection and was
sworn.(11) The contestant filed a
notice of contest on Dec. 31, 1964,
and requested a recount. The con-
testant alleged violations of the
laws of Iowa, including burning of
some ballots the day after the
election, the casting of more bal-
lots than there were names listed
on the polls, the recording of ab-
sentee ballots in a back room by
one person, and disappearance of
a tally sheet.

The committee found that the
proof presented did not sustain
the charges brought and rec-
ommended dismissal of the con-
test.

The committee found that al-
though there may have been
human errors committed at the
polls on election day, there was no
evidence of fraud or willful mis-

conduct. It found that the burned
ballots were unused ballots and
the practice of burning such bal-
lots had been a uniform one for
numerous years. The allegation of
more ballots cast than names list-
ed on the polls was discharged by
the conclusion that some inad-
vertent errors had been made but
the errors were insufficient to
change the result even if all the
excess ballots were added to the
total of the contestant. The charge
respecting the counting of absen-
tee ballots was found to apply to
one polling place and the cir-
cumstances were such as to make
it inadequate as a charge.

The missing tally sheet was lo-
cated and the disappearance
found to be due to factors involv-
ing technical operation of a voting
machine, not the counting of the
results.

It was further disclosed that the
request for a recount was in the
nature of a ‘‘fishing expedition’’
and that the contestant knew of
no fraud by which to substantiate
it.

The committee acknowledged
that Iowa had no recount statute
applicable to a U.S. House elec-
tion but held that the absence of
such a statute had no effect on the
jurisdiction of the committee; that
the committee would proceed to a
recount if some substantial allega-
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tions of irregularity or fraud were
alleged and if the likelihood ex-
isted that the result of the elec-
tion would be different were it not
for such irregularity or fraud.

Under the circumstances of the
case, it declared, the evidence did
not justify a recount since the con-
testant had not clearly presented
proof sufficient to overcome the
presumption that the returns of
the returning officers were cor-
rect.

In the debate on Oct. 11, 1965,
on House Resolution 602, Robert
T. Ashmore, of South Carolina,
Chairman of the Subcommittee on
Elections of the Committee on
House Administration, spoke in
favor of adopting the resolution
dismissing the contest. Mr.
Ashmore observed that the
contestee had been issued a cer-
tificate of election by the Governor
of Iowa, administered the oath of
office by the Speaker, and per-
formed his duties as required
under his oath of office, ‘‘So, as a
result of these events, he has es-
tablished a prima facie right to
the office.’’ Mr. Ashmore re-
counted some of the alleged errors
recited by the contestant that the
committee had found to be unsub-
stantiated, and stated:

Moreover, Mr. Speaker, the evidence
in this case shows that such errors
were wholly insufficient to change the

results of the election, even if the ex-
cess ballots about which we speak here
in this particular instance should all
be added to the total of the contestant.
. . . In this case the committee is of
the opinion that no alleged misconduct
or error on the part of the election
judges, nor a combination of all such
errors by any and all officials in the
entire Third Congressional District of
the State of Iowa, would be sufficient
to change the results of this election.(l2)

Mr. Ashmore then cited the elec-
tion case of Eggleston v Strader (2
Hinds’ Precedents § 878) on the
point.

Mr. Ashmore also pointed out
that the evidence showed that no
one protested any of the election
proceedings during election day
and there was ‘‘nobody who testi-
fied on election day that the re-
sults were anything but proper.’’
Reminding the House that there
is a presumption of regularity—
that the election officials have
done their duty and their returns
are correct—Mr. Ashmore then
stated:

The burden of proof, my friends, let
us not forget, rests upon the contest-
ant. It is squarely on his shoulders to
show sufficient grounds to justify a re-
count or to unseat a Member of this
House. He must meet his obligation. It
is not the committee’s duty to prove
his case for him. The contestant must
prove not just irregularities—and not
just violations of the Iowa election



1253

ELECTION CONTESTS Ch. 9 § 61

13. Id. at p. 26500.
14. Id. at p. 26501. 15. Id. at pp. 26502, 26503.

laws, but also that if such irregular-
ities had not existed the results of the
election would have been different.(13)

Mr. Willard S. Curtin, of Penn-
sylvania, also spoke in favor of the
resolution, remarking that the
contestant had sent a letter to
many Members, in which letter
the contestant admitted that he
was not alleging fraud on the part
of anyone. Mr. Curtin repeated
that the committee investigation
had revealed no substance to the
contestant’s allegations of error.

In opposition to the resolution,
Mr. Frank Thompson, Jr., of New
Jersey, argued that fraud was not
necessarily a condition precedent
for an election contest. The fol-
lowing colloquy took place: (14)

MR. THOMPSON of New Jersey: I do
not mean to bicker with the distin-
guished chairman of the subcommittee.
I just wanted to emphasize that in his
remarks, as in the remarks of our col-
league from Pennsylvania, there was
some emphasis on the absence of
fraud.

We acknowledged the absence of
fraud, but in no circumstances should
we establish as a condition precedent
to a contest that there be fraud.

MR. ASHMORE: I mentioned that
there was no fraud because of its ab-
sence, which I believe is worth not-
ing—the fact that there was no fraud.

MR. THOMPSON of New Jersey: We
will concede there was no fraud. Will

the gentleman concede that it is not a
condition precedent to an election con-
test for a House seat?

MR. ASHMORE: Absolutely it is not.
MR. THOMPSON of New Jersey: I

thank the gentleman.

Thereafter, Mr. Thompson, Mr.
Ashmore, and other Members la-
mented the absence of state proce-
dures in Iowa for contesting elec-
tions and conducting recounts.
After more discussion by Mr.
Samuel L. Devine, of Ohio, in
favor of the resolution, Mr. Neal
Smith, of Iowa, made reference to
the inequities involved in con-
tested elections, and commented
on the election case, the costs of
proceeding under the committee
rules and the composition of the
committee: (15)

MR. SMITH of Iowa: Mr. Speaker, I
have not been a direct participant in
any way in this contest. I considered it
to be a contest between Mr. Peterson
and Mr. Gross. I am not a member of
the committee. But, after all, I am
from Iowa and so I have been inter-
ested in following the procedures very
carefully in this case.

I would vote in any election contest
to seat whoever I believe actually re-
ceived the most votes. Unfortunately,
we cannot vote on that basis on this
resolution today because I do not and
other members do not know who re-
ceived the most votes in the Third
Congressional District of Iowa in 1964.
. . .
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Because evidence was being hidden
and the attitude of election officials in
some counties indicated they would de-
stroy more evidence, the contestant
went to both the State and Federal
courts. In each case the contestee
claimed the courts did not have juris-
diction and the courts said the jurisdic-
tion is in the House of Representatives
except that the State supreme court
did order the voting records held until
the 89th Congress had a chance to con-
vene and organize. I do not criticize
those court opinions but they do com-
pletely undercut the claim of some that
the committee should not assume full
jurisdiction. . . .

When the 89th Congress convened
and organized, and the contest had
been filed, the chairman of the sub-
committee [Mr. Ashmore] properly sent
a telegram asking election officials to
hold election material. Some of them
used this telegram as an excuse not to
permit inspection of it subsequently at
a time when they could be put under
oath and examined concerning it.

When election officials resist pro-
ducing pertinent documents upon
which they should be examined, it
would take more time to go through
court procedures for each official in-
volved than is allowed under com-
mittee rules to complete discovery and
anyway court opinions have indicated
lack of jurisdiction for supervision.
Under these procedures, it costs a con-
testant from $10,000 to $30,000 to run
through the obstacle course. Few, if
any Democratic candidates for Con-
gress in Iowa have ever had $10,000
available to spend in a general election
campaign, let alone a contest, and to
force a contestant to raise that amount
of money for a contest while the

contestee is drawing his salary and
furnished a staff and office is in and of
itself a very unfair practice. . . .

In one county, absentee ballots were
burned. The county election official
naturally said they were unused ones
and that he had done that before. The
fact that someone has broken the law
before does not make him immune
thereafter. The only way anyone could
know whether they substituted ballots
and burned the ballots that were re-
placed would be for the committee to
have a handwriting expert look at
those ballots that were left.

With the adoption of this report,
without pertinent records having been
inspected, the officials who committed
irregularities will be free to finish de-
stroying evidence without anyone but
those election officials knowing wheth-
er irregularities were committed for
the purpose of stealing votes.

Following more discussion fo-
cusing on the contestant’s failure
to prove his case, Mr. Omar T.
Burleson, of Texas, stated that
members on the committee were
chosen because they were lawyers
and because of their experience
and that objectivity was char-
acteristic of the committee:

MR. BURLESON: Mr. Speaker, I am
sure that the gentleman from Iowa did
not intend to infer that by design the
people of, we will say for the lack of a
better word, conservative persuasion or
from the South, have intentionally
been assigned to the Subcommittee on
Elections. As a matter of fact, the
members of this subcommittee have
been chosen because they are lawyers.
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Or like myself—they were lawyers. I
usually speak of myself in that respect
in the past tense. But they were put on
that committee for that reason. Also
they were recognized according to se-
niority, a consideration which is al-
ways given in these things.

There has never been any attempt to
stack the committee and I am sure the
gentleman would not intentionally
make that as an accusation, but I
think he did infer it.

MR. SMITH of Iowa: I did not intend
to reflect upon any one section of the
country. I just want to say, if any one
section of this country has every mem-
ber on an election subcommittee, it
gives a general image that is not good,
no matter what section of the country
they are from.

MR. BURLESON: It may appear that
way but the subcommittee and the full
committee in handling these matters,
during the 19 years that I have served
in this capacity, have always tried to
be as judicial and as analytical and ob-
jective in these matters as it is possible
to be and as our capacities permit us
to be. I have never seen a partisanship
angle which I thought overcame or
prejudiced an objective decision in
these matters.

The House, by voice vote,
agreed to House Resolution 602
and a motion to reconsider was
laid on the table.(6)

Note: Syllabi for Peterson v
Gross may be found herein at
§ 5.4 (qualifications of Members on
Subcommittee on Elections); § 13.3
(alleged error insufficient to

change result); § 36.6 (official re-
turns as presumptively correct);
§ 40.6 (burden of proving recount
would change election result).

§ 62. Ninetieth Congress,
1967–68

§ 62.1 Lowe v. Thompson
The report (No. 365, submitted

June 14,1967) of the committee on
elections in the case of Lowe v
Thompson showed that Fletcher
Thompson, the Republican nomi-
nee, was elected to the office of
Representative from the Fifth
Congressional District of Georgia
in the general election held on No-
vember 8, 1966. The only names
on the ballot were those of Mr.
Thompson and his Democratic op-
ponent, Archie Lindsey. His cre-
dentials having been presented to
the Clerk of the House, Mr.
Thompson appeared, took the oath
of office, and was seated on Janu-
ary 10, 1967.

The contest of Mr. Thompson’s
election was initiated by Mr.
Wyman C. Lowe by service upon
the then Member-elect on Decem-
ber 12, 1966, of a notice of contest
pursuant to the Federal contested
election law, Revised Statutes,
title II, chapter 8, section 105;
title 2, United States Code, sec-
tion 201, claiming that contestee’s
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election was null and void and
that his seat should be declared
vacant because the manner in
which the Democratic candidate,
Archie Lindsey, had been nomi-
nated was contrary to the Georgia
Election Code. Contestant charged
that the Fulton County Demo-
cratic Executive Committee,
which had substituted Lindsey for
the primary election winner,
Charles L. Weltner, upon
Weltner’s withdrawal, was with-
out lawful authority to make such
substitution since the Georgia
Election Code and the state
Democratic Party rules authorized
a county committee to fill a va-
cancy in a party nomination only
when the vacancy occurred after
the nomination had been made by
the state Democratic Party con-
vention. Contestant argued that if
the vacancy arose prior to the con-
vention, it had to be filled by spe-
cial primary election. Mr.
Weltner’s withdrawal had pre-
ceded the convention. It was con-
testant’s conclusion that the gen-
eral election was voided by the de-
fective nomination of the Demo-
cratic candidate.

The committee on elections con-
cluded that Mr. Lowe had no
standing to bring an election con-
test under the federal contested
election law, because contestant
was not a candidate in the general

election. The committee noted
that recent precedents involving
contests brought against Mem-
bers-elect by persons who were
not candidates in the general elec-
tion were to the effect that such
persons lacked standing to bring
such a contest.

The committee, however, agreed
to consider the petition Mr. Lowe
presented to the House of Rep-
resentatives, praying for an inves-
tigation of the right of Represent-
ative Thompson to his seat. The
committee noted the constitu-
tional derivation of the power of
the House to judge the election
and qualifications of its Members,
and stated that the House is not
confined to deciding election con-
tests brought under the statute:

[The House] may adjudicate the
question of the right to a seat in any
of the following cases:

(1) In the case of a contest between
the contestee and the returned Mem-
ber of the House instituted in accord-
ance with the provisions of Law.

(2) In the case of a protest or memo-
rial filed by an elector of the district
concerned.

(3) In the case of the protest or me-
morial filed by any other person.

(4) On motion of a Member of the
House (Contested election case of Rich-
ard S. Whaley, 63d, Cong., Cannon’s
Precedents of the House of Representa-
tives, vol. 6, sec. 78, p. 111.)

After considering Mr. Lowe’s pe-
tition, however, the committee
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17. 113 CONG. REC. 18290, 18291, 90th
Cong. 1st Sess., July 11, 1967.

18. 113 CONG. REC. 18291, 90th Cong.
1st Sess.

concluded that the petition should
be denied:

The committee is unaware of any
precedent for depriving a Member of
his seat solely on the basis of the irreg-
ularity of the nomination of his oppo-
nent in the general election and, in-
deed, no such precedent is cited by pe-
titioner either in his petition or in his
brief filed in the contested election
case. It should be borne in mind that
this is not a case where fraud or irreg-
ularity in the returned Member’s nomi-
nation is charged.

The committee report also stat-
ed:

Nor is the committee inclined in this
case to ignore the State court’s ruling
against petitioner who filed suit
against Archie Lindsey and certain
election officials seeking to enjoin
Lindsey’s candidacy and to require the
call of a special Democratic primary
election. According to petitioner, the
grounds of his lawsuit were those as-
serted here. The suit was dismissed by
the trial court on demurrer on Novem-
ber 1, 1966. Where, as here, peti-
tioner’s case is built on technicalities of
State law and party rules respecting
the method of nominating party can-
didates, there being no charge of fraud
or corrupt practices on the part of the
party officials or the party’s nominee,
the committee believes that disposition
of the case by a State court should be
left undisturbed.

Subsequently, Mr. Robert T.
Ashmore, of South Carolina, by di-
rection of the Committee on
House Administration, called up
the following resolution as privi-
leged on July 11, 1967:

Resolved, That the election contest of
Wyman C. Lowe, contestant, against
Fletcher Thompson, contestee, Fifth
Congressional District of the State of
Georgia, be dismissed, and that the pe-
tition (numbered 75) of Wyman C.
Lowe relative to the general election
on November 8, 1966, in the Fifth Con-
gressional District of the State of Geor-
gia be denied.

The reported privileged resolu-
tion, House Resolution 541, was
agreed to by voice vote after de-
bate.(7)

Note: Syllabi for Lowe v Thomp-
son may be found herein at § 7.6
(adoption of state court’s views);
§ 10.21 (illegal nominating proce-
dure); and § 17.5 (investigation
initiated by petition). See also
§ 19.1 (parties to contest).

§ 62.2 Mackay Blackburn
On July 11, 1967, Mr. Robert T.

Ashmore, of South Carolina, at
the direction of the Committee on
House Administration, called up
House Resolution 542,(18) which
had been recommended by the
committee in its report, House Re-
port No. 366, on the contested
election of James A. Mackay
against Benjamin B. Blackburn in
the Fourth Congressional District
of the State of Georgia in the 90th
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19. 113 CONG. REC. 27, 90th Cong. let
Sess. [H. Res. 2].

1. 113 CONG. REC. 18291, 90th Cong.
1st Sess.

Congress. At the swearing in of
Members-elect to the 90th Con-
gress on Jan. 10, 1967, the
contestee had been asked to step
aside. The House then proceeded
to adopt a resolution authorizing
the oath to be administered to the
contestee and providing that the
question of the final right of the
contestee to the seat be referred
to the Committee on House Ad-
ministration.(19)

The issue involved the counting
of so-called ‘‘overvotes’’ on punch
card voting machines during the
November 1966 election. Contest-
ant alleged that the computers
that tallied the votes erroneously
failed to count about 7,000 votes,
and that the procedures for dupli-
cating defective ballots were im-
proper. Election officials, acting in
accordance with what they con-
strued to be Georgia law, had pro-
gramed the computing machines
that counted the ballots to reject
those cards where a voter had
punched a straight party ticket
and then also punched out the
scored block for the congressional
candidate of the opposing party.
While the contested election case
was under consideration, a law-
suit was instituted in the Georgia
courts concerning the interpreta-
tion of the Georgia statutes relat-

ing to the canvassing of punch
card votes. The litigation was ter-
minated on Mar. 30, 1967, by the
Georgia Supreme Court’s denial of
a writ of certiorari to the Georgia
Court of Appeals which, on Jan.
25, 1967, had held in favor of the
interpretation by the election offi-
cials [Blackburn v Hall (1967),
115 Ga. App. 235, 154 S.E.2d
392].

On Apr. 13, 1967, contestant no-
tified the House of the withdrawal
of his notice of contest.

The Committee on House Ad-
ministration issued a report on
June 14, 1967 (H. Rept. No. 366),
which provided that the contestee
was the duly elected Representa-
tive from the Fourth Congres-
sional District of Georgia and was
entitled to his seat.

During debate, the fact was
brought out that some difficulties
had occurred in counting and han-
dling the punch card ballots, and
in the voters’ use of them in the
‘‘automatic’’ voting machines. This
was not, however, a crucial matter
in the determination of the case.
The contestee himself participated
in the debate, although it was
only to express gratitude to his
colleagues for their consideration
during the time of the election
contest.

The House agreed on July 11,
1967, to House Resolution 542,
which provided: (1)
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2. Id. at p. 18292.
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4. 115 CONG. REC. 10040, 10041, 91st

Cong. 1st Sess., Apr. 23, 1969.

Resolved, That Benjamin B.
Blackburn was duly elected as Rep-
resentative from the Fourth Congres-
sional District of the State of Georgia
to the Ninetieth Congress and is enti-
tled to his seat.

A motion to reconsider was laid
on the table.(2)

§ 63. Ninety-first Congress,
1969–70

§ 63.1 Lowe v Thompson
On Apr. 23, 1969, Mr. Watkins

M. Abbitt, of Virginia, submitted
the unanimous report of the
Commmittee on House Adminis-
tration (H. Rept. No. 91–157) on
House Resolution 364, dismissing
the contested election case of
Wyman C. Lowe v Fletcher
Thompson from the Fifth Congres-
sional District of Georgia. Mr.
Thompson, the Republican nomi-
nee, was re-elected to the office of
Representative from the district in
the general election held on Nov.
5, 1968. His Democratic opponent
was Charles L. Weltner. The re-
sult of the election was officially
certified in accordance with the
laws of Georgia. His credentials
having been presented to the
Clerk of the House, Mr. Thompson
appeared, took the oath of office,
and was seated on Jan. 3, 1969.(3)

Regarding the election contest,
the committee report states:

The contest of Mr. Thompson’s elec-
tion was initiated by Mr. Lowe, an un-
successful candidate in the Democratic
primary, by service upon the Member
on December 18, 1968, of a notice of
contest pursuant to the Federal con-
tested election law, Revised Statute,
title I, chapter 8, section 105; title 2,
United States Code, section 201, claim-
ing that contestee’s election was null
and void and that his seat should be
declared vacant. The ground of the
contest asserted in the notice of contest
are then that the general election was
invalid because the Democratic can-
didate, Mr. Weltner, had not been law-
fully nominated or that there are such
grounds as to raise grave doubts that
he had been lawfully nominated. Mr.
Weltner won the nomination from Mr.
Lowe, his only opponent, in the Demo-
cratic primary election on September
11, 1968. Contestant claims that Mr.
Weltner’s victory in the primary elec-
tion was the result of certain specified
‘‘malconduct, fraud, and/or irregu-
larity’’ on the part of poll officers in 40
of the 155 precincts of the Fifth Dis-
trict. There is no allegation of wrongful
conduct on Mr. Weltner’s part or any
attribution to him of the alleged mis-
conduct of the poll officers. Nor is it
contended that contestee engaged in
any wrongful conduct in the general
election. The sole basis for attacking
contestee’s election is the alleged inva-
lidity of his Democratic opponent’s
nomination.

In submitting the committee re-
port, Mr. Abbitt made the fol-
lowing remarks,(4) which further
summarize the election contest:
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5. See Lowe v Davis, 1948 (§ 54.1,
supra); Lowe v Davis, 1951 (§ 56.3,
supra); and Lowe v Thompson, 1967
(§ 62.1, supra).

MR. ABBITT: Mr. Speaker, only one
election contest evolved from the 1968
general election and that was in the
Fifth Congressional District of the
State of Georgia. For the third time in
recent years Wyman C. Lowe has initi-
ated a contest.(5) In 1951 and again in
1967 the House dismissed contests
brought by Mr. Lowe on the basis that
he lacked standing to bring a contest
under the contested-election statute.
That is the basis for recommending
dismissal of the current contest. In
none of the contests was Mr. Lowe a
candidate in the general election for
the congressional seat.

Fletcher Thompson, the Republican
nominee, was reelected to the office of
Representative from the Fifth Congres-
sional District of Georgia in the gen-
eral election held on November 5,
1968. His Democratic opponent was
Charles L. Weltner. The result of the
election was officially certified in ac-
cordance with the laws of Georgia. His
credentials having been presented to
the Clerk of the House, Mr. Thompson
appeared, took the oath of office, and
was seated on January 3, 1969.

The contest of Mr. Thompson’s elec-
tion was initiated by Mr. Lowe, an un-
successful candidate in the Democratic
primary, by service upon the Member
on December 18, 1968, of a notice of
contest pursuant to the Federal con-
tested election law claiming that the
contestee’s election was null and void
and that his seat should be declared
vacant. The grounds of the contest as-
serted in the notice of contest are that

the general election was invalid be-
cause the Democratic candidate Mr.
Weltner had not been lawfully nomi-
nated or that there are such grounds
as to raise grave doubts that he had
been lawfully nominated. Mr. Weltner
won the nomination from Mr. Lowe,
his only opponent, in the Democratic
primary election on September 11,
1968. Contestant claims that Mr.
Weltner’s victory in the primary elec-
tion was the result of certain specified
‘‘malconduct, fraud and/or irregularity’’
on the part of poll officers in 40 of the
155 precincts of the fifth district. There
is no allegation of wrongful conduct on
Mr. Weltner’s part or any attribution
to him of the alleged misconduct of the
poll officers. Nor is it contended that
contestee engaged in any wrongful con-
duct in the general election. The sole
basis for attacking contestee’s election
is the alleged invalidity of his Demo-
cratic opponent’s nomination.

The record before the committee re-
veals that contestant brought an action
against Mr. Weltner in the superior
court of Fulton County, Ga., to set
aside his nomination under the Geor-
gia Election Code. This suit was dis-
missed on September 20, 1968. On ap-
peal to the Georgia Court of Appeals,
the lower court’s ruling was affirmed
and a subsequent petition for certiorari
filed with the Supreme Court of Geor-
gia was denied.

The contest came before the Sub-
committee on Elections on contestee’s
request that the notice of contest be
dismissed for failure to state a cause of
action. Having considered the oral ar-
guments of the parties and the brief
filed by contestant, the committee con-
cludes that contestant has no standing
to bring the contest and that the notice
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6. 115 CONG. REC. 10041, 91st Cong.
1st Sess., Apr. 23, 1969.

7. Id. at p. 10040.
8. 117 CONG. REC. 13, 92d Cong. 1st

Sess.

of contest does not state grounds suffi-
cient to change the result of the gen-
eral election. Contestant, an unsuc-
cessful candidate in the Democratic
primary, was not a candidate for the
Fifth Congressional District seat in the
general election and does not claim
any right to the seat. There are a num-
ber of recent precedents from 1941 to
1967 involving contests brought by per-
sons who were not candidates in the
general election indicating that the
House of Representatives regards such
persons as lacking standing to bring an
election contest under the statute. [Cit-
ing Miller v Kirwan (§ 51, supra);
McEvoy v Peterson (§ 52.2, supra);
Woodward v O’Brien (§ 54.6, supra);
Lowe v Davis (§ 56.3); Frankenberry v
Ottinger (§ 61.1, supra); and Five Mis-
sissippi Cases of 1965 (§ 61.2, supra).]

The committee ultimately con-
cluded:

The committee, after careful consid-
eration of the notice of contest, the oral
arguments, and the brief filed by con-
testant, concludes that contestant
Wyman C. Lowe, not being a candidate
in the general election, has no stand-
ing to bring a contest under the con-
tested election law and that he has
failed to state sufficient grounds to
change the result of said election. It is
recommended that House Resolution
364 be adopted dismissing the con-
tested election case.

The House agreed to House
Resolution 364,(6) which pro-
vided: (7)

Resolved, That the election contest of
Wyman C. Lowe, contestant against
Fletcher Thompson, contestee, Fifth
Congressional District of the State of
Georgia, be dismissed.

A motion to reconsider was laid
on the table.

Note: Syllabi for Lowe v Thomp-
son may be found herein at § 19.1
(contestants as candidates in gen-
eral election).

§ 64. Ninety-second Con-
gress, 1971–72

§ 64.1 Tunno v Veysey
On Nov. 9, 1971, Mr. Watkins

W. Abbitt, of Virginia, from the
Committee on House Administra-
tion, submitted the committee re-
port, House Report No. 626, on
the contested election case of
David A. Tunno v Victor V.
Veysey from the 38th Congres-
sional District of California. Mr.
Veysey was certified on Dec. 17,
1970, by the secretary of the State
of California as elected to the of-
fice of U.S. Representative in Con-
gress from the district at the gen-
eral election held on Nov. 3, 1970.
The credentials of Mr. Veysey
were presented to the House of
Representatives and he appeared,
took the oath of office, and was
seated without objection, on Jan.
21, 1971.(8)
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9. Pub. L. No. 91–138, §§ 3, 4; 83 Stat.
284 (Dec. 5, 1969). This was the first
case arising under the Federal Con-
tested Elections Act of 1969.

10. H. Rept. No. 92–626, submitted Nov.
9, 1971.

The official canvass of the dis-
trict showed that a total number
of 173,163 votes were cast in the
congressional election in the dis-
trict. Of this total number of votes
cast, Mr. Veysey received 87,479
votes and Mr. Tunno, the contest-
ant, received 85,684 votes. Mr.
Veysey’s majority consisted then
of 1,795 votes.

The contestant served notice of
contest on the contestee by mail
on Dec. 14, 1970. At the same
time a notice of intent to contest
was filed by the contestant’s rep-
resentative with the Clerk of the
House for delivery to the Com-
mittee on House Administration.

While the contestant claimed
the seat as required by 2 USC
§§ 382 and 383,(9) in his notice of
contest, the relief sought by the
contestant, as set forth in his no-
tice, was that the seat be declared
vacant. The notice stated:

Contestant requests the House of
Representatives of the United States,
92d Congress, first session, declare a
vacancy in the office of Member of the
House of Representatives, U.S., 38th
Congressional District, State of Cali-
fornia, and direct the proper executive
authority of the State of California to
issue a writ of election ordering a new
election to fill said vacancy of said of-

fice of Member, House of Representa-
tives of the United States, 38th Con-
gressional District, State of California.

The contestant claimed that the
affidavits of registration of some
11,137 voters in Riverside County,
California, had been wrongfully
and illegally canceled, depriving
approximately 10,600 qualified
voters of the right to vote. The no-
tice stated: (10)

1. On or about August 15, 1970, the
elections supervisor, Riverside County,
State of California (hereinafter re-
ferred to as ‘‘supervisor’’) wrongfully
and illegally canceled the affidavits of
registration of approximately 11,137
voters of Riverside County, State of
California. As a result of said illegal
and wrongful cancellation of said affi-
davits of registration, approximately
10,616 qualified voters of Riverside
County, State of California, were pre-
cluded from voting at said last pre-
ceding general election for Member of
the U.S. House of Representatives
from the 38th district.

From facts set out in the com-
mittee report, it appeared that
local California election officials
may have misinterpreted a state
election statute, a mistake which
may have disenfranchised ap-
proximately 10,600 voters. There
were no facts indicating how
many, if any, of these voters
would have voted, had they not
been disenfranchised, nor was
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there any indication, of course, of
how they would have voted. The
report declared:

On Tuesday, May 11, 1971, the Sub-
committee on Elections met to hear ar-
guments on the motion to dismiss the
contest submitted by the contestee,
Victor V. Veysey. Opening statements
and rebuttal statements were given by
the attorney for the contestant, Mr.
Robert J. Timlin and the attorney for
the contestee, James H. Kreiger. The
contestant, Mr. David Tunno, and the
contestee, Congressman Victor V.
Veysey, also submitted statements.

The new Federal Contested Election
Act, Public Law 91–138, 83 Stat. 284,
provides in section 4(b)(3) this defense
to the contestee, ‘‘Failure of notice of
contest to state grounds sufficient to
change result of election.’’ This defense
was raised by the present contestee by
way of a motion to dismiss. This provi-
sion was included in the new act be-
cause it has been the experience of
Congress that exhaustive hearings and
investigations have, in the past, been
conducted only to find that if the con-
testant had been required at the outset
to make proper allegations with suffi-
cient supportive evidence that could
most readily have been garnered at the
time of the election such further inves-
tigation would have been unnecessary
and unwarranted.

Under the new law then the present
contestant, and any future contestant,
when challenged by motion to dismiss,
must have presented, in the first in-
stance, sufficient allegations and evi-
dence to justify his claim to the seat in
order to overcome the motion to dis-
miss.

The major problem raised is, on the
basis of the contestant’s allegations

and evidence, are a sufficient number
of potential votes in actual contention
to warrant the committee granting the
relief sought and declaring the seat va-
cant and calling for a new election?
This may be restated as, what stand-
ards has the House of Representatives
applied in contests wherein declaring a
vacancy was either contemplated or ac-
tually done where registration irreg-
ularities were alleged.

With regard to the problem, the con-
tested election case of Carney v. Smith
[6 Cannon’s Precedents 911 in the 63d
Congress considered a request that the
seat be declared vacant and in re-
sponse to the request set forth the fol-
lowing standards as a criteria for tak-
ing such action.

We do not believe that a committee
of this House, looking for the truth to
determine who in fact was elected by
the voters, should, on account of this
irregularity, disfranchise the electors
of this township. No question is made
but that the ballots cast in this pre-
cinct were cast by legal voters and in
good faith. Nor is it claimed that the
contestee received a single vote more
than was intended to be cast for him,
or that the contestant lost a single
vote. We do not believe that the facts
warrant the rejection of the entire poll
of this township, nor does the law as
practiced in almost every jurisdiction
warrant such a result. McCrary on
Elections [George McCrary, A Treatise
on the American Law of Elections, Chi-
cago, Callaghan & Co., 1897] section
488, says:

The power to reject an entire poll
is certainly a dangerous power, and,
though it belongs to whatever tri-
bunal has jurisdiction to pass upon
the merits of a contested-election
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case, it should be exercised only in
an extreme case; that is to say,
where it is impossible to ascertain
with reasonable certainty the true
vote.

Paine’s Treatise on the Law of Elec-
tions [Halbert Paine, A Treatise on the
Law of Elections, Boston, Little, Brown
& Co., 1890] section 497, says:

Ignorance, inadvertence, mistake,
or even intentional wrong on the
part of the local officers should not
be permitted to disfranchise a dis-
trict.

Section 498 says:

The rules prescribed by the law for
conducting an election are designed
chiefly to afford an opportunity for
the free and fair exercise of the elec-
tive franchise, to prevent illegal
votes, and to ascertain with certainty
the result.

The departure from the mode pre-
scribed will not vitiate an election, if
the irregularity does not deprive any
legal voter of his vote, or admit an il-
legal vote, or cast uncertainty on the
result and has not been occasioned
by the agency of a party seeking to
derive a benefit from them.

Power to throw out the vote of an
entire precinct should be exercised
only under circumstances which
demonstrate beyond a reasonable
doubt that there has been such a dis-
regard of law or such fraud that it is
impossible to determine what votes
were lawful or unlawful, or to arrive
at any result whatever, or whether a
great body of voters have been pre-
vented from exercising their rights
by violence or intimidation. (Case of
Daley v. Petroff, 10 Philadelphia
Rep., 289.)

There is nothing which will justify
the striking out of an entire division
but an inability to decipher the re-
turns or a showing that not a single
legal vote was polled or that no elec-
tion was legally held. (In Chadwick

v. Melvin, Bright’s Election Cases,
489.)

Nothing short of an impossibility
of ascertaining for whom the major-
ity of votes were given ought to va-
cate an election, especially if by such
decision the people must, on account
of their distant and dispersed situa-
tion, necessarily go unrepresented
for a long period of time. [McCrary,
A Treatise on the Law of Elections,
489.]

If there has been a fair vote and an
honest count, the election is not to be
declared void because the force con-
ducting it were not duly chosen or
sworn or qualified. [6 Cannon’s Prece-
dents § 91.]

In the contested election case of Reid
v. Julian [2 Hinds’ Precedents §§ 881,
882], 41st Congress the committee in
its report, House Report 116 stated
that:

It has long been held by all the ju-
dicial tribunals of the country, as
well as by the decisions of Congress
and the legislatures of the several
States, that an entire poll should al-
ways be rejected for any one of the
three following reasons:

1. Want of authority in the elec-
tion board.

2. Fraud in conducting the elec-
tion.

3. Such irregularities or mis-
conduct as rendered the result un-
certain. [2 Hinds’ Precedents § 881].

In the Michigan election case of
Beakes v. Bacon in the 65th Congress
[6 Cannon’s Precedents § 144], the
same standards were reiterated.

Because the contestant’s allegations
and the relief he seeks fall under No.
3, ‘‘Such irregularities or misconduct
as render the result uncertain,’’ it is
necessary to survey those instances in
contested election cases wherein ‘‘such
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irregularities or misconduct . . .’’ in-
volved registration procedures. Consid-
eration of the above-mentioned cases
will, of necessity, involve an ancillary
problem, the problem of the potential
voter, because the House in its consid-
eration of irregularities and mis-
conduct has traditionally dealt not only
with such irregularities and mis-
conduct in a vacuum but also with
their effect on the election, the effect of
the irregularities on the potential
voter, and the amount of proof nec-
essary to overcome the regular election
returns as a result of such irregular-
ities.

It should be noted as a preface to the
contests involving registration proce-
dures that in these the contestant had
made an attempt to show with a great
deal of specificity how those who were
disfranchised by the irregularities in
registration would have voted had they
been given the opportunity and that, in
general, the contests revolved around
this point rather than around the mere
fact of irregularity or misconduct on
the part of the registration officials.
The fact that the contestant in the
present case makes absolutely no at-
tempt to make such a showing as to
how those who were disfranchised by
being stricken from the registration
lists would have voted had they been
given the opportunity thus removes his
case somewhat from the scope of the
precedents. The problem lies basically
in the fact that the contestant does not
carry forward his claim to the seat.

One contest which concerns itself
with almost the same issues that are
involved in the present contest is Wil-
son v. McLaurin [2 Hinds’ Precedents
§ 1075] which arose out of an election
in South Carolina for a seat in the

54th Congress. In the Wilson case the
committee found that a South Carolina
registration law needlessly
disfranchised a significant number of
otherwise qualified voters. The prob-
lems that the committee was then con-
fronted with were (1) should the seat
be declared vacant because of irreg-
ularities and (2) how to treat the po-
tential vote of these individuals who
should have been allowed to vote. In
the following passage which is taken
from the committee report, House Re-
port 1566, 54th Congress first sess.,
particular attention should be paid to
the manner in which the contestant at-
tempted to prove that his claim to the
seat was justified and the standards
which the committee adopted in regard
to such offers of proof.

A majority of this committee has
reached the conclusion that the vot-
ers of the district now in consider-
ation, who were qualified under the
constitution of South Carolina and
who were rejected under color of the
enforcement of the registration law,
are entitled to be heard in this con-
test.

In this conclusion no violence is
done to the doctrine that ‘‘where the
proper authorities of a State have
given a construction to their own
statutes that construction will be fol-
lowed by the Federal authorities.’’
While the supreme court of South
Carolina has not passed decisively
upon the statute in question the peo-
ple themselves, the highest authority
in that State have decreed its dis-
appearance from the statute book.

From this standpoint we look for
the course to be followed. Shall the
election be set aside and the seat in
question vacated? Under the authori-
ties we think not.

Beyond doubt the usual formalities
of an election were for the most part
observed. No substantial miscount of
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votes actually cast is alleged. There
are no charges of violence or intimi-
dation seriously affecting the result
which have been verified. If fraud be
alleged, under sanction of legislative
enactment, it was a general fraud
and the returns are in general un-
challenged for correctness. The votes
actually cast are not in controversy;
the votes not cast are the ones pre-
sented for computation.

[McCrary], Treatise on the Amer-
ican Law of Elections, in section 483,
says—

‘‘The election is only to be set
aside when it is impossible from any
evidence within reach to ascertain
the true result—when neither from
the returns, nor from other proof,
nor from all together can the truth
be determined.’’

The same authority quotes the fol-
lowing (sec. 489):

‘‘Nothing short of the impossibility
of ascertaining for whom the major-
ity of votes were given ought to va-
cate an election.’’

It is a matter of serious import
and precedent to introduce into an
election the count of a large
disfranchised class. But if the prin-
ciple is good as to 4 or 40 or 400 it
should certainly be no less available
for a large number; or, briefly, the
number is immaterial if capable of
correct computation.

In the case of Waddill v. Wise, [2
Hinds’ Precedents § 1026] reported
by the Committee on Elections to the
House in the 51st Congress, the doc-
trine is discussed, the authority is
collated, and the opinion adopted by
the House expressed in these words
( p. 224):

‘‘If the fraudulent exclusion of
votes would, if successful, secure to
the party of the wrongdoer a tem-
porary seat in Congress, and the
only penalty for detection in the
wrong would be merely a new elec-
tion, giving another chance for the
exercise of similar tactics, such prac-
tices would be at a great premium

and an election indefinitely pre-
vented. But if where such acts are
done the votes are counted upon
clear proof aliunde the wrong is at
once corrected in this House and no
encouragement is given to such dan-
gerous and disgraceful methods.’’

In following this opinion the testi-
mony is presented for scrutiny.

A careful examination has been
made of a record which covers 683
closely printed pages. The contestant
claims to be allowed the votes of sev-
eral thousand alleged voters, whose
names are given, but whose quali-
fications rest upon varying testi-
mony. These names of voters appear
in lists executed in most of the elec-
tion precincts on the day of the elec-
tion, signed by the parties or by au-
thorization, and (with few excep-
tions) are appended to a form of peti-
tion, which is as follows:

‘‘To the Honorable Senate and
House of Representatives of the
United States in Congress assem-
bled:

‘‘The petition of the subscribers,
citizens of the State of South Caro-
lina, respectfully sheweth:

‘‘That your petitioners are over the
age of twenty-one (21) years and
male residents of the county of
�����, and the voting precinct
of �����, in the county and
State aforesaid, and are legally
qualified to register and vote.

‘‘That on this the sixth day of No-
vember eighteen hundred and ninety
four, they did present themselves at
said voting precinct in order to vote
for Member of Congress, and that
they were denied the right to vote.

‘‘That your petitioners have made
every reasonable effort to become
qualified to vote according to the reg-
istration law of this State, but have
been denied an equal chance and the
same opportunity to register as are
accorded to others of their fellow-citi-
zens.
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‘‘Your petitioners desired and in-
tended to vote for Joshua E. Wilson
for Member of Congress.

‘‘Wherefore your petitioners pray
that you investigate the facts herein
stated and the practical workings of
the registration and election laws of
this State and devise some means to
secure to us the free exercise of the
rights guaranteed to us by the con-
stitution of this State and the laws
and Constitution of the United
States, and your petitioners will ever
pray, etc., etc.’’

These petitions are not usually
verified by affidavit, but are gen-
erally supplemented by testimony of
those who had them in charge, with
such explanations and corroborations
as the witnesses could give.

It is considered by a majority of
this committee that these lists are
not per se evidence in the pending
contest. They are declarations, im-
portant parts of which should be
proven in accordance with usual
legal forms. It is not impossible so to
do, and consequently we think it is
necessary for reaching trustworthy
results.

Under the authority of
Vallandigham v. Campbell (1 Bart-
lett, p. 31) these declarations might
serve a use beyond a mere list for
verification. For it was there held—

‘‘The law is settled that the dec-
laration of a voter as to how he voted
or intended to vote, made at the
time, is competent testimony on the
point.’’

We propose to compute the ballots
of those who were entitled to cast
them, and there is ample support in
a line of authorities and precedents.
A few only are selected.

Delano v. Morgan (2 Bartlett, 170),
Hogan v. Pile (20 Bartlett, 285),
Niblack v. Walls (Forty-second Con-
gress, 104, January, 1873), Bell v.
Snyder (Smith’s Rep., 251), are uni-
formly for—

‘‘the rule, which is well settled,
that where a legal voter offers to

vote for a particular candidate, and
uses due diligence in endeavoring to
do so, and is prevented by fraud, vio-
lence, or intimidation from depos-
iting his ballot, his vote shall be
counted.’’

In Bisbee, Jr. v. Finley [2 Hinds’
Precedents §§ 977–981], it was
stated—

‘‘as a question of law we do not un-
derstand it to be controverted that a
vote offered by an elector and ille-
gally rejected should be counted as if
cast.’’

In Waddill v. Wise (supra) the
same doctrine was elaborately dis-
cussed and a further step taken by
holding—

‘‘That the ability to reach the win-
dow and actually tender the ticket to
the judges is not essential in all
cases to constitute a good offer to
vote.’’

Referring to the evidence given in
connection with the lists in this
record it seems proper to adopt some
general principles as a standard for
the examination, and the following
have been used as suitable and in
accord with the precedents quoted:

First. The evidence should estab-
lish that the persons named in the
lists as excluded voters were voters
according to the requisites of the
constitution of South Carolina.

Second. The proof should show
that said persons were present at or
near the Congressional voting place
of their respective precincts, for the
purpose of voting and would have
voted but for unlawful rejection or
obstruction.

Third. That said excluded voters
would have voted for the contestant.

Another election contest which in-
volved irregularities in the application
of a registration law resulting in the
disfranchisement of a number of other-
wise qualified voters was Buchanan v.
Manning [2 Hinds’ Precedents § 972] in
the 47th Congress. In this contest the
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evidence of a disqualification of poten-
tial voters was somewhat stronger
than in the present case because it ap-
pears that the registrars unlawfully re-
fused to register ‘‘many electors.’’ In re-
gard to such action by the registrars,
its effect on the election, and the ef-
forts which are necessary for a poten-
tial voter to undertake in order that
his vote may be counted the committee
investigating the matter held:

It appears in the evidence that
very many electors in the various
counties of this district were de-
prived of the right of voting because
they were not registered. The reg-
istry law of Mississippi provides the
manner in which registration shall
be made. An unlawful refusal on the
part of the registration officers to
register a qualified elector is a good
ground for contest; but in order to
make it available the proof should
clearly show the name of the elector
who offered to register; that he was
a duly qualified voter, and the rea-
son why the officer refused to reg-
ister him, and, under the statutes of
the United States, if he offered to
perform all that was necessary to be
done by him to register, and was re-
fused, and afterwards presented
himself at the proper voting place
and offered to vote and again offered
to perform everything required of
him under the law, and his vote was
still refused, it would be the duty of
the House to see to it that he is not
deprived of his right to participate in
the choice of his officers. Unfortu-
nately, in this case the proof falls far
short of that which is required to en-
able the House to apply the proper
remedy. That there were many in-
stances in which the officers of the
registration arbitrarily refused to do
their duty is apparent. That many
electors were deprived of their right
to vote in consequence of this action
is also apparent; but in going
through the testimony in this case

the number thus refused registration
and refused the right to vote if
added to contestant’s vote would not
elect him. Neither is it shown suffi-
ciently for whom the nonregistered
voters would have voted had they
been allowed that right.

As can be seen from the above men-
tioned cases the problem involved not
so much the registration irregularities
themselves but, rather, conceding the
irregularities, the amount of and na-
ture of the proof required of the con-
testant to substantiate his claim of a
right to the seat in question. Where
the proof offered by the contestant
shows how those who were not per-
mitted to vote would have voted and
that they tendered a vote and were
wrongfully rejected, the House has
generally found that this is sufficient
to warrant counting the votes as cast.
Then if in counting these votes the
contestant receives more votes than
the contestee he gets the seat. This
line of reasoning conforms with the
earlier stated standard of preserving
and correcting the return if it is at all
possible, and with the concept that
contestant bears the burden of proof in
seeking to have certified returns re-
jected.

The House of Representatives has
rather consistently been hesitant in de-
claring a seat vacant preferring rather
to measure the wrong and correct the
returns, if this is at all possible.

This preference for protecting the
initial returns and correcting them if
the evidence shows that they are incor-
rect is amply illustrated in the contests
wherein fraud has been proven, and in
contests involving possible rejection of
returns. In fact in the index to Hinds
and Cannon under Election of Rep-
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resentatives, section 376 is entitled
‘‘Returns, Purging of.—Not To Be Re-
jected If Corrections May Be Made’’
and section 377 is entitled ‘‘Returns,
Purging of.—Not To Be Rejected Even
for Fraud If Correction May Be Made.’’
Under these two headings are three
full pages of citations.

Considering the above precedents
along with the statement from the
committee report in the election con-
test of Gormley v. Goss [§ 47.9, supra],
House Report No. 893, 73d Congress,
second session wherein it was held
that:

. . . your committee has been
guided by the following postulates
deemed established by law and the
rules and precedents of the House of
Representatives:

1. The official returns are prima
facie evidence of the regularity and
correctness of official action.

2. That election officials are pre-
sumed to have performed their du-
ties loyally and honestly.

3. The burden of coming forward
with evidence to meet or resist these
presumptions rests with the contest-
ants. It is clear that the contestant
in this case has failed to meet these
presumptions and requirements.

The major flaw in the contestant’s
case is that he fails to carry forward
with his claim to the seat as re-
quired by the precedents of the
House of Representatives and the
Federal Contested Election Act. A
bare claim to the seat as the contest-
ant makes in his notice of contest
without substantiating evidence ig-
nores the impact of this requirement
and any contest based on this cou-
pled with a request for the seat to be
declared vacant must under the
precedents fail. The requirement
that the contestant make a claim to
the seat is not a hollow one. It is
rather the very substance of any con-
test. Such a requirement carries

with it the implication that the con-
testant will offer proof of such na-
ture that the House of Representa-
tives acting on his allegations alone
could seat the contestant.

That the contestant in the present
case fails to do this is quite clear. If
all of his allegations were found to
be correct he would still not be enti-
tled to the seat. It is perhaps stating
the obvious but a contest for a seat
in the House of Representatives is a
matter of most serious import and
not something to be undertaken
lightly. It involves the possibility of
rejecting the certified returns of a
state and calling into doubt the en-
tire electoral process. Thus the bur-
den of proof placed on the contestant
is necessarily substantial.

In this case the contestant has not
met this burden of proof. He makes
no substantial offer to show any of
the following elements, much less all
of them which are necessary to his
case: (1) that those whose names
were stricken from the registration
list were, at the time of the election,
qualified resident voters of the 38th
Congressional District of California;
(2) that those whose names were so
stricken offered to vote; and (3) that
a sufficient number to change the re-
sult offered to vote and were denied
by election officials because their
names had been stricken from the
registration lists would have voted
for the contestant had they not been
so denied. Had all of the criteria
been met then it would have been in-
cumbent upon the committee to pass,
in the first instance, on the actions
of the registrars in Riverside County
and then on the validity of the evi-
dence offered, but such is not the
ease here.

The type of relief that the contest-
ant seeks is not a proper one. The
contestant is limited, as was noted
above, to claiming the seat in ques-
tion and offering proof to substan-
tiate that claim. Declaring a vacancy
in the seat is one of the options
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11. 117 CONG. REC. 40017, 92d Cong. 1st
Sess.

available to the House of Represent-
atives and is generally exercised
when the House decides that the
contestant, while he has failed to
justify his claim to the seat, has suc-
ceeded in so impeaching the returns
that the House believes that the only
alternative available to determine
the will of the electorate is to hold a
new election.

The committee also takes note of
the time factor involved in the con-
test. It appears from the record
available to the committee that the
contestant had, at the very min-
imum, three months notice in ad-
vance of the election of the actions
here protested of the registrars. It
would seem that if the contestant
had any reservations about such ac-
tions the proper forum in which to
test such reservations would have
been the California courts. In elec-
tion matters the courts have gen-
erally been inclined to expedite the
case and we feel certain that such
would have been the case in Cali-
fornia had the contestant chosen to
so act. From the record it appears
rather that the contestant decided to
take his chances and we feel con-
strained to abide by that decision. 

On Nov. 9, 1971, Mr. Abbitt, by
direction of the Committee on
House Administration, called up
House Resolution 507 (accom-
panying H. Rept. No. 92–626)
which provided:

H. RES. 507

Resolved, That the election contest of
David A. Tunno, contestant, against
Victor V. Veysey, contestee, Thirty-
eighth Congressional District of the
State of California, be dismissed.

The resolution dismissing the
contest was agreed to by the
House and a motion to reconsider
was laid on the table.(11)

Note: Syllabi for Tunno v
Veysey may be found herein at
§ 35.7 (burden of showing results
of election would be changed);
§ 35.8 (burden of establishing
claim to seat); § 42.11 (disposal by
resolution declaring seat vacant).
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Commentary and editing by Assistant Parliamentarian
Charles W. Johnson.

APPENDIX TO CHAPTER 9

Note.—Chapter 9 discusses contested election cases in the House
of Representatives beginning with the year 1931. This appendix to
Chapter 9 contains a digest of contested election cases for the years
1917 through 1931 (the 65th through the 71st Congresses), arranged
by Congress and case name. It was thought necessary to include this
material in an appendix to provide a more comprehensive coverage
than now exists of election cases for the years cited.

Contested election cases from the first 64 Congresses have been
presented in other works. In 1901, Mr. Chester H. Rowell completed
preparation of a digest of all contested election cases in the House
of Representatives from the 1st through the 56th Congresses. Mr.
Rowell’s intention was to summarize earlier compilations of such
cases. As he stated in a preface to his work:

Most of the reports in the first fifty-two Congresses are included in the
nine volumes known from the name of their compilers as: (1) Clarke and
Hall (First to Twenty-third Congress), (2) 1 Bartlett (Twenty-fourth to Thir-
ty-eighth Congress), (3) 2 Bartlett (Thirty-ninth to Forty-first Congress), (4)
Smith (Forty-second to Forty-fourth Congress), (5) 1 Ellsworth (Forty-fifth
and Forty-sixth Congresses), (6) 2 Ellsworth (Forty-seventh Congress), (7)
Mobley (Forty-eighth to Fiftieth Congress), (8) Rowell (Fifty-first Congress),
and (9) Stofer (Fifty-second Congress).

The volumes referred to, he noted, were largely unedited and in
some degree incomplete. To correct these deficiencies, Mr. Rowell
compiled his one-volume digest, the first half of which contained con-
densations of case reports arranged chronologically by Congress,
with headnotes and a summary of actions taken by the House. The
second part of Mr. Rowell’s work consisted of a digest of the law and
precedents established by the cases.

In 1919, Mr. Merrill Moores continued the presentation of con-
tested election cases by compiling a digest of such cases in the House
arising from the 57th through the 64th Congresses (1901–1917). (See
H. Doc. No. 2052, 64th Cong.)

It is hoped that Chapter 9 and this appendix thereto, together
with the above-mentioned works, will provide a sufficiently com-
prehensive treatment of all precedents arising from contested elec-
tion cases.
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Election Contests, 1917–31

§ 1. Sixty-fifth Congress, 1917–19
§ 2. Sixty-sixth Congress, 1919–21
§ 3. Sixty-seventh Congress, 1921–23
§ 4. Sixty-eighth Congress, 1923–25
§ 5. Sixty-ninth Congress, 1925–27
§ 6. Seventieth Congress, 1927–29
§ 7. Seventy-first Congress, 1929–31

INDEX TO APPENDIX

Abatement of contest
failure of House to act upon elections committee report

report in contestee’s favor, § 3.5
report recommending unseating of contestee, § 7.4

neglect of contestant to take testimony within legal time
no committee or House disposition, § 6.1

withdrawal of contestant, §§ 5.1, 6.2, 6.3
withdrawal of contestant presumed where brief not filed, § 5.3

Ansorge v Weller (N.Y.), § 4.6
Answer to notice of contest

late filing not grounds for unseating contestee, where not prejudicial to contestant,
§ 3.4

Apportionment
time of decennial reapportionment under Constitution held discretionary; Member-

elect denied seat where state’s representation would otherwise exceed that
permitted by existing law, § 4.4

Bailey v Walters (Pa.), § 5.4
Ballot box, custody of

failure to observe directory state law regulating custody of ballots held not to void
recount where evidence overcame presumption of tampering, § 5.4

improper commingling of boxes between precincts after election as not affecting va-
lidity of ballots therein that had been counted in the official return, § 1.1

recount denied by committee where ballots improperly preserved after election,
§ 3.7

resolution adopted by House authorizing committee to subpena election officials,
ballots, and ballot boxes, §§ 7.3, 7.4

temporary loss of boxes rendered ballots not counted in official return void for lack
of proper preservation, but loss held not grounds for rejection of total returns,
§ 1.1

Ballots (see also Fraud, marking and custody of ballots; Evidence, sufficiency
of proof)

absentee ballots invalid where lack of voter domicile not proven, § 3.5
arrangement and printing

party designations, allegations of impropriety of, not sustained, § 5.3
custody and preservation by local election officials

absentee ballots not rejected absent fraud where state law reasonably inter-
preted not to require preservation by officials, § 3.5
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Ballots —Continued
custody and preservation by local election officials—Continued

recount not conducted by committee where ballots not properly preserved after
election, § 3.7

state law regulating custody of ballot box held directory; where evidence over-
came presumption of tampering, noncompliance held not to void recount,
§ 5.4

state law requiring sealed ballot box held directory; ballots in unsealed box re-
mained best evidence and may be recounted by officer appointed to take
testimony, §1.1

valid, ballots held to be, where contained in commingled boxes counted in official
returns and verified by recount, § 1.1

void, ballots held to be, where contained in mislaid unsealed boxes not counted
in official returns, § 1.1

evidence, obtaining ballots as (see also Evidence)
resolution authorizing committee to subpena disputed ballots, § 4.6
resolution authorizing committee to subpena officials and disputed ballots, §§ 2.1,

4.2, 5.4
resolution authorizing committee to subpena officials, ballots, and ballot boxes,

§§ 7.3, 7.4
resolution in part requiring territory Governor to forward returns and ballots to

House for examination, § 2.6
machines, voting, as not conforming to requirements of state law, §1.5
marking by voter

ballots written by voter, though unavailability of official ballot was not properly
certified by election officials, held valid, § 1.4

examination and recount by committee where ballots marked by someone other
than voter, § 5.4

irregularities in marking for candidates for other offices held not to be identi-
fying marks prohibited by law, and ballots held valid where voter intent
clear, § 1.2

single name written ballots not also marked with ‘‘X’’ as required by mandatory
state law voided by House, overruling majority report, § 1.6

write-in or sticker votes for contestant properly placed on ballot but absent the
corresponding crossmark required by state law to be placed opposite such
name, were held valid as voter intent was clear, § 2.1

recount, complete, by committee
denied by committee where no evidence impeached correctness of official returns

in undisputed precincts, § 5.4
general election, recount of ballots cast in, to determine whether deceased prede-

cessor or contestee seated as result of special election had been elected,
§ 2.6

not ordered by committee where all ballots and ballot boxes shown improperly
preserved, § 3.7

recount, complete, by official appointed to take testimony
recount upon stipulation of parties changed official election result, § 1.1

recount, complete, by parties
followed by partial recount by committee of ballots remaining in dispute, §§ 4.2,

4.6
recount, complete, by state election officials
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Ballots —Continued
recount, complete, by state election officials—Continued

result of recount conducted upon stipulation of parties held binding on contest-
ant and considered grounds for denying application for partial committee
recount, § 3.2

recount, partial, by committee
absentee ballots of military personnel not recounted where remaining committee

recount would not be affected, § 2.7
authorized to be conducted upon adoption by House of resolution authorizing

subpena of officials and disputed ballots, § 5.4
authorized to be conducted upon adoption by House of resolution authorizing

subpena of officials, ballots, and ballot boxes, §§ 7.3, 7.4
conducted as to ballots fraudulently marked by person other than voter, § 5.4
conducted as to ballots still disputed after complete recount by parties, §§ 4.2,

4.6
conducted in all precincts where fraud or irregularities alleged, § 2.7
conducted upon adoption by House of resolution authorizing subpena of officials

and disputed ballots, § 5.4
conducted where ballot box was improperly preserved but evidence overcame

presumption of tampering, § 5.4
denied by committee after parties conducted complete recount and stipulated

that results would not be changed, § 5.2
denied by committee, as only a complete recount should be ordered where some

error in official returns is shown, § 3.7
denied by committee where complete recount conducted by state election officials

was held binding on parties, where results would not be changed, and
where fraud was not proven, § 3.2

denied by committee where contestant delayed submission of evidence and of-
fered insufficient proof of allegations of fraud and irregularities to change
election results, § 4.7

denied by committee where contestant did not prove that results would be
changed by counting ballots wrongfully rejected by election officials, § 6.5

motion, recount conducted on, after House had authorized subpena of ballots,
§ 7.3

secondary evidence used where ballots not available as best evidence, § 2.4
tie, recount conducted after separate recounts by parties resulted in, § 1.2
write-in and sticker votes disputed at state recount or during taking of evidence,

recount of, upon adoption of resolution authorizing subpena of officials and
disputed ballots, § 2.1

recount, partial, by official appointed to take testimony
followed by partial committee recount of ballots remaining in dispute, § 5.4
insufficient evidence, considered to be, where the election result was not

changed, § 3.8
recount, partial, by parties

tie, separate recounts resulting in, followed by committee recount, § 1.2
recount, partial, by state election officials

denied for want of state law authority, § 5.4
error in official returns, recount conducted upon stipulation of parties as dis-

closing, § 1.1
secrecy of
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Ballots —Continued
secrecy of—Continued

irregularities in marking for candidates for other offices held not to be identi-
fying marks prohibited by law, and ballots held valid where voter intent
clear, § 1.2

violations by election officials of state constitution and statutes requiring preser-
vation of secrecy of ballots were held to void ballots cast in affected pre-
cincts, § 3.6

Beakes v Bacon (Mich.), § 1.1
Beck, investigation of qualifications of (Pa.), § 6.4
Bodenstab v Berger (Wis.), § 2.5
Bogy v Hawes (Mo.), § 3.2
Bracken, memorial of (Pa.), § 3.1
Britt v Weaver (N.C.), § 1.6
Brown v Green (Fla.), § 5.1
Campbell v Doughton (N.C.), § 3.5
Carney v Berger (Wis.), § 2.2
Chandler v Bloom (N.Y.), § 4.2
Clark v Edwards (Ga.), § 5.3
Clark v Moore (Ga.), § 4.3
Clark v White (Kans.), § 6.2
Cole, claim of, to seat (Tex.), § 4.4
Contestant

not entitled to seat upon exclusion of contestee where not receiving plurality of
votes cast, § 2.2

not entitled to seat upon exclusion of contestee where not receiving plurality of
votes cast, though voters had notice of contestee’s ineligibility, § 2.5

petitioner (memorialist), unsuccessful candidate receiving highest number of votes
of all candidates not elected at large, held not entitled to seat upon death of
Member-elect at-large, § 3.1

standing, lack of, to institute contest where evidence not forwarded to House within
legal time, § 4.5

standing, lack of, to institute contest where evidence not taken within legal time
(although extensions stipulated by parties), where delay not excusable, § 3.8

unsuccessful candidate in general election not entitled to seat where ballots cast
for contestee with questionable qualifications are not clearly void, § 7.2

Contestee
admission by contestee of fraud sufficient to change results; contestee unseated,

§ 7.1
committee majority finding that contestee had knowledge that certain relatives

were unqualified voters, and that he sanctioned frauds by party workers, con-
sidered grounds for recommendation of unseating, though such recommenda-
tion was not acted upon by House, § 7.4

death of, prior to certification; new Delegate-elect substituted as contestee after his
election to fill vacancy, § 2.6

unethical actions by counsel for, held not attributable to, § 4.7
Corrupt Practices Act, Federal

alleged violations by candidate during primary election held insufficient, based on
advisory opinion of Attorney General construing Supreme Court opinion hold-
ing act invalid with respect to nominations, § 3.4
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Corrupt Practices Act, Federal—Continued
limitation on expenditures by candidate-resolution proposing special investigation

of seated Member’s expenditures reported adversely by elections committee
and laid on table by House, § 4.1

limitations on contributions to candidate, violation by contestee’s committee of, held
grounds for unseating contestee, § 2.7

timely filing of statements of receipts and expenditures in general election, provi-
sions requiring, held directory; noncompliance held not grounds for unseating
contestee where attempted compliance shown, § 3.4

unethical campaign practices held not prejudicial to contestant where committed
against another candidate and not attributable to contestee, § 3.5

Davenport v Chandler (Okla.), § 1.3
Decisions by the House (see also Qualifications of Member; Elections com-

mittee, investigations by, Abatement of contest)
generally

candidate elected to seat in excess of state seat entitlement in House held not
entitled to seat, § 4.4

discharge of elections committee from further consideration of contest, as per
committee’s reported recommendation, where contestant guilty of laches in
offering evidence and where evidence was insufficient to justify recount of
disputed ballots, § 4.7

Member-elect permitted to be sworn pending election committee determination
of final right based on inhabitancy qualification, § 6.4

memorialist receiving most votes of those candidates not elected at-large held
not elected as Representative at-large where Member-elect had died prior
to certification, § 3.1

recommendations of elections committee adopted by House
report for contestee (or seated Member), who was held entitled to seat by House,

§§ 1.2, 1.3, 1.5, 2.4, 3.2–3.4, 3.7–3.9, 4.3, 4.5, 4.6, 5.1–5.4, 6.2 6.5, 7.2, 7.3,
7.5

report of majority for contestant, who was seated, §§ 2.1, 2.6, 3.6
report, unanimous, for contestant, who was seated, §§ 1.1 1.4, 2.7, 7.1
resolution providing for referral to select committee of question of final right of

Member to seat reported adversely by elections committee, and laid on
table by House, Member retaining seat, § 4.1

seated Member held entitled to retain seat, § 2.3
recommendations of elections committee rejected by House

majority report for contestant rejecting precinct returns for violation of manda-
tory state law and for officials’ fraud, overruled by House, which adopted
minority report validating returns where election officials acted under color
of authority and where fraud not proven by contestant, § 4.2

majority report for contestee overruled by House seating of contestant, § 1.6
vacancy, declaration of (see also Vacancy)

death of Member-elect at-large prior to certification; unsuccessful candidate re-
ceiving most votes of all candidates not elected at-large held not entitled
to seat, and seat therefore declared vacant, § 3.1

incidents of persons fraudulently claiming domicile in certain precincts were held
sufficient grounds for rejection of entire returns from such precincts,
though insufficient to justify declaration of vacancy, § 2.1

seat declared vacant upon exclusion of contestee and upon declaration that con-
testant as unsuccessful candidate was not entitled to seat, § 2.2
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Elections committee (Committee on House Administration)
investigations by

House adopted privileged resolution authorizing subpoena of returns and elec-
tion officials, § 7.1

House adopted resolution authorizing subpoena of election officials, ballots, and
ballot boxes, §§ 7.3, 7.4

House adopted resolution reported by elections committee authorizing subpoena
of election officials and disputed ballots by that committee, §§ 4.6, 5.4

inhabitancy qualification of Member-elect, investigation of, instituted by resolu-
tion referring question of Member’s final right to seat to the committee,
§ 6.4

procedures of
established categories of disputed ballots, § 4.6
filing of brief after legal time with consent of contestee permitted, § 6.5

reports of (see also Decisions of the House)
adverse—of resolution proposing special committee investigation of alleged viola-

tion of Corrupt Practices Act by Member, § 4.1
committee members split on legal bases for unanimous recommendation that

seven-year citizenship requirement was fulfilled by woman Member-elect,
§ 7.2

findings of other elections committees in contests considered concurrently were
incorporated by reference, § 3.9

instance of summary disposition of resolution without accompanying printed re-
port, § 1.3

majority recommendation that contestee be unseated was not accompanied by a
resolution, § 7.4

minority recommended resolution that contestant be held not entitled to seat
and that contestee retain seat, § 7.4

minority views against validity of majority report, § 7.4
point of order that report not authorized, due to inconsistent actions taken in

committee, was reserved, § 7.4
point of order that report not timely filed was reserved, § 7.4
summary report recommending the unseating of contestee and seating of con-

testant did not detail the election official frauds conceded by contestee to
have prevented contestant’s election where such facts were undisputed and
were available in committee records, § 7.1

time for filing extended by House, § 7.5
Election laws: federal (see also Corrupt Practices Act)

governing contested elections
statute requiring submission of evidence within certain period held mandatory

as to parties who could not stipulate to extensions, § 4.7
mandatory or directory; precedence over state action

held to invalidate territory legislature act repealing precinct residence require-
ment of federal organic law, § 2.6

setting time for opening and closing polls in territory held mandatory, § 2.6
statute requiring submission of evidence within certain period held mandatory

as to parties who could not stipulate to extensions, § 4.7
U.S. constitutional provision requiring decennial reapportionment by Congress

held discretionary as to time of enactment, and to preclude House from
itself increasing total membership; and thereby to deny Member-elect with
regular credentials a seat in excess of state entitlement under existing law,
§ 4.4
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Election laws: federal —Continued
mandatory or directory; precedence over state action—Continued

where organic law required notice before changing polling places in territory,
violation by election officials’ order held to void returns from precinct, § 2.6

Election laws: state
directory or mandatory

construed by election officials to deny them authority to conduct partial recount,
§ 5.4

prescribing ballot form and permitting written ballots when official
formsunavailable held directory, § 1.4

regulating custody of ballot boxes held directory, § 5.4
regulating custody of ballot boxes held directory and not to prevent recount of

ballots therein, where evidence overcame presumption of tampering, § 5.4
requiring registration numbers on ballots held mandatory, but rejection of re-

turns mooted as result not changed by such violation, § 2.4
requiring sealing of ballot boxes held directory, § 1.1
requiring ‘‘X’’ marking of ballots containing single written name held mandatory

by House, § 1.6
state constitutional requirement of unassisted handwritten application for reg-

istration held mandatory, § 3.6
state law requiring bipartisan judges, prohibiting assistance to voters and re-

quiring proper custody of ballots held mandatory, § 3.6
state law requiring rejection of ballots not signed by election officials held not

binding on House where voter intent clear, § 6.5
interpretation and applicability of

allegation that statute requiring numbering of ballots violated state constitution
was considered by an elections committee, § 2.4

allegation that statutes governing balloting by machines violated state constitu-
tion was not considered by an elections committee where basic issues in-
volved policy questions determinable by state legislature and courts, § 1.5

construed by election officials to deny them authority to conduct partial recount,
§ 5.4

state law requiring rejection of ballots not signed by election officials held not
binding on House where voter intent clear, § 6.5

poll tax and literacy requirement of state constitution
general failure to observe statutory requirements by election and party officials

censured but held not to void election, absent fraud, where election result
not affected, § 3.5

Evidence
best evidence

ballots are, and testimony of witness making tally at partial recount conducted
by official appointed to take testimony is inadmissible where ballots are not
offered in evidence before the committee, § 3.7

ballots in unsealed boxes remain, and may be counted absent evidence of tam-
pering, § 1.1

burden of proof on contestant to show voters unqualified, § 2.7
ex parte evidence taken by contestant held inadmissible, §§ 2.6, 3.2
prima facie evidence, official returns are, of correctness of election. § 3.7
sufficiency of proof

allegations by both parties of fraud not sustained, § 6.5
alphabetical listing of names in poll books established fraud by election officials,

§ 2.7
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Evidence—Continued
sufficiency of proof—Continued

ballots cast by Indians validated upon failure to show specific voters not quali-
fied, § 1.4

committee minority findings that contestant had proven voter disqualification
irregularities sufficient to change election results were accepted by House
despite committee majority findings of insufficiency, § 1.6

contestant failed to support allegations of fraudulent and irregular partisan reg-
istration activities, § 3.3

contestant failed to support allegations of registration and voting frauds, § 3.2
contestant failed to support allegations where proffered recount conducted by of-

ficial taking testimony did not change results, § 3.8
contestant failed to sustain allegations of fraud and conspiracy to defraud by

election officials, § 5.2
contestant failed to sustain allegations of fraud and irregularities sufficient to

change election results by showing disputed ballots irregularly marked by
voters; partial recount therefore denied, § 4.7

contestant failed to sustain allegations of fraud by election officials, § 4.3
contestant’s allegations of fraud and irregularities in machine balloting not sus-

tained where basic issues involved questions of state law policy deter-
minable by state legislature and courts, § 1.5

evidence of fraudulent marking of ballots after cast held insufficient where an
insignificant number of ballots were challenged, § 3.9

time for taking
contest abated where contestant failed to take within legal time, § 6.1
extension of, denied by committee where delay not excusable, § 5.2
House authorized extension, where contestee’s death prevented timely taking,

§ 2.6
not forwarded to House by designated official within legal time, contestant held

without standing to institute contest, § 4.5
not taken by contestant within legal time, held to discharge elections committee

from contest, though parties agreed to extensions, where delay not excus-
able and where law and committee rules violated, § 4.7

not taken by contestant within legal time held inadmissible though parties stipu-
lated to extensions, where delay not excusable, § 3.8

not taken by contestant within legal time inadmissible where extension not
sought and parties’ stipulations not binding on House, § 3.7

Expenses of contest
denied to contestant by elections committee, § 5.3
elections committee has discretion in awarding, § 6.2

Farr v McLane (Pa.), § 2.7
Frank v LaGuardia (N.Y.), § 4.7
Fraud (see also Evidence, sufficiency of proof)

by contestee
improper preservation and counting of ballots by election officials and party

workers and sanction thereof by contestee, and knowledge of contestee that
certain voters were unqualified, considered grounds by committee majority
for recommendation that contestee be unseated, where frauds were suffi-
cient to change election results; no House disposition. § 7.4

by election officials
ballots marked by officials or east by nonqualified voters upon inducement of

election officials, invalidated, § 2.7
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Fraud —Continued
by election officials—Continued

contestant’s allegation of fraudulent remarking of small number of cast ballots
did not show sufficient official corruption for rejection of entire returns,
§ 3.9

contestant’s allegations of conspiracies, of destruction of ballots, and of acts by
unqualified officials not substantiated, § 4.3

improper preservation and counting of ballots by election officials and party
workers and sanction thereof by contestee, and knowledge of contestee that
certain voters were unqualified, considered grounds by committee majority
for recommendation that contestee be unseated, where sufficient to change
election results; no House disposition, § 7.4

in precincts where one-third of voters were fictitiously registered, where other
illegal acts were committed by party workers for contestee, and where
contestee failed to prove that remaining qualified voters therein had voted
for him, resulted in total rather than proportional rejection of returns, as
elections committee considered the frauds more prevalent than those prov-
en, § 2.1

instance where unfair counting and forgery practices sufficient to change the
election result were needed by contestee, who was unseated and contestant
seated, § 7.1

majority finding of fraud in casting, counting, and custody of ballots and of in-
timidation at polls, overruled by House where allegations were not proven
by contestant, § 4.2

not proven by contestant’s receiving fewer ballots than candidates of his party
for other offices, § 3.2

conspiracy to defraud
contestant’s allegations of conspiracies, destruction of ballots, and acts by un-

qualified officials not substantiated, § 4.3
not proven by evidence of election official’s inefficiency in respect of timely open-

ing of polls, § 3.5
marking and custody of ballots (see also Evidence, sufficiency of; Ballots, marking

of by voter)
ballots marked by election officials or by unqualified voters upon inducement of

officials held invalid, § 2.7
ballots were examined and recounted by committee where marked by person

other than the voter, § 5.4
contestant’s allegation of fraudulent remarking of small number of ballots al-

ready cast did not show sufficient official corruption to justify rejection of
entire returns, § 3.9

Gartenstein v Sabath (Ill.), § 3.7
Gerling v Dunn (N.Y.), § 1.5
Golombiewski v Rainey (Ill.), § 3.9
Gorman v Buckley (Ill.), § 4.5
Hill v Palmisano (Md.), § 7.4
Hubbard v LaGuardia (N.Y.), § 6.3
Kennamer v Rainey (Ala.), § 3.3
Lawrence v Milligan (Mo.), § 7.3
Lawson v Owen (Fla.), § 7.2
Miller, eligibility of (Ill.), § 4.1
Notice of contest

sufficiency of
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Notice of contest—Continued
sufficiency of—Continued

lack of particular specifications did not prevent decision by committee on merits,
§ 1.5

time and manner of serving
not served upon contestee within legal time, held grounds for dismissal of con-

test, § 6.2
where not served in required time and delay not excusable, contestant enjoined

by federal court from proceeding with contest, and petition denied by com-
mittee, § 2.3

Officials of elections
irregularities by (see also Registration; Fraud)

alteration of tally sheets to correct error, absent fraud, held no grounds for rejec-
tion of returns, § 2.4

assisting voters at registration and at polls, and failure to maintain proper cus-
tody and secrecy of ballots, held violative of mandatory state law, § 3.6

committee majority recommended partial rejection of returns on grounds of elec-
tion official fraud and irregularities sufficient to change results; no House
disposition, § 7.4

failure to certify unavailability of official ballots held not to invalidate written
ballots under directory state law, § 1.4

in counting ballots, resulted in separate recounts by parties and then in partial
committee recount, § 1.2

permitting unregistered voters to east ballots held not to have materially af-
fected election result, § 3.3

relation of oath and qualifications to acts of
returns not rejected by House where improperly qualified or unsworn officials

acted under color of authority, § 4.2
Parillo v Kunz (III.), § 3.8
Paul v Harrison (Va.), § 3.6
Pleadings (see also Elections committee, procedures of)

failure of contestant to file brief presumed a withdrawal of contest, § 5.3
filing of brief by contestant after legal time with consent of contestee permitted by

committee, § 6.5
noncompliance with committee rule requiring filing of pertinent evidence with brief

and contestant’s refusal to attend hearings held grounds for dismissal, § 3.9
questions raised in, were mooted by committee recount, § 1.2
though committee rule requiring filing of abstract of evidence with brief not com-

plied with by contestant, committee considered merits, § 3.2
Qualifications of Member

citizenship qualification
majority of elections committee considered years of citizenship requirement to be

cumulative; remaining Members construed ‘‘Cable Act’’ to reestablish
contestee’s consecutive citizenship, § 7.2

seven-year U.S. citizenship requirement, of woman Member-elect who had for-
feited citizenship by marriage to alien and who had then been naturalized
less than seven years before election, held fulfilled, § 7.2

inhabitancy in state when elected
requirement held fulfilled where Member maintained ‘‘ideal’’ or intended resi-

dence when elected, as evidenced by voting and tax payments, though ac-
tual residence was in another jurisdiction, § 7.5



1283

ELECTION CONTESTS—APPENDIX Ch. 9 App.

Qualifications of Member—Continued
inhabitancy in state when elected—Continued

requirement held satisfied where Member lived in leased apartment in state for
part of each week and belonged to ‘‘body politic’’ of state, though owning
residences in other jurisdictions, § 6.4

loyalty
elections committee concurred in House finding of disqualification of Member-

elect, elected to fill vacancy caused by his initial exclusion, for having given
aid or comfort to enemy, § 2.5

elections committee concurred in special committee findings of disqualification of
Member-elect for having given aid or comfort to U.S. enemy, § 2.2

Rainey v Shaw (Ill.), § 3.4
Recount, see Ballots
Reeves, memorial (Mo.), § 2.3
Registration

ballots cast by transient voters not properly registered in new precincts held in-
valid, § 4.2

contestant not prejudiced by denial of access to registration books by election offi-
cials, § 3.5

contestant not prejudiced where officials registered voters of contestee’s party in
addition to mandatory bipartisan registration, where such partiality was per-
mitted by state law, § 3.5

contestant’s allegations of illegal partisan registration practices by officials of
contestee’s party held not to have materially affected election result, § 3.3

numerous incidents of merchants’ and municipal employees’ fraudulently claiming
domicile to participate in local elections were held sufficient grounds for rejec-
tion of entire returns in certain precincts, though insufficient to justify dec-
laration of vacancy, § 2.1

state constitution requiring unassisted handwritten applications by voters, held
mandatory, voiding ballots cast by voters not so registered but not voiding
ballots of voters filing defective unassisted written ballots supported by oral
examination under oath, § 3.6

where committee divided on question of sufficiency of proof of registration, ballots
allegedly cast by unregistered voters were not voided where election result not
changed, § 5.4

Returns (see also Ballots, generally)
in general

prima facie evidence of correctness of returns only overcome by recount of all
ballots as best evidence, § 3.7

recount of ballots denied where no evidence offered to overcome presumption of
correctness in undisputed precincts, § 5.4

custody of, taken by House
House adopted privileged resolution authorizing committee to subpena returns

and election officials, § 7.1
not rejected

by House where election officials acted under color of authority and where con-
testant did not sustain allegations of fraud, thereby overruling majority
committee report, § 4.2

where contestant’s evidence of fraudulent markings of ballots was held insuffi-
cient, § 3.9

where election officials altered tally sheets to correct errors, absent fraud, § 2.4
where election officials were negligent in signing certificates, § 2.6
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Returns —Continued
not rejected —Continued

where one ballot box not properly preserved, § 1.1
where polls remained open after legal time, absent fraud, § 2.7

rejection of (entire or partial)
ballots cast by aliens who would not testify for which candidate they had voted

were invalidated by the proportional deduction method, § 5.4
based on recount by official appointed to receive testimony, confirmed by com-

mittee, § 1.1
based on recount by parties, accepted by committee, § 1.1
by proportional deduction method, where nonregistered voters cast unidentified

ballots absent official fraud, § 2.7
by proportional deduction method, where not determinable for whom invalid bal-

lots were cast, §§ 1.4, 2.6, 2.7, 5.4
entire precincts rather than by proportional deduction where one-third of voters

were fraudulently registered, where additional frauds were suggested,
where contestee failed to prove that remaining valid votes had been cast
for him, and where illegal votes were not cast pro rata between parties,
§ 2.1

entire precincts, rejection in, where election officials’ fraud or irregularities vio-
lated mandatory state registration law; by proportional deduction in other
precincts where not determinable for whom illegal votes cast; or to extent
of proven illegal votes, § 3.6

entire precincts, rejection in, where official misconduct and unqualified voters
proven, § 2.7

from precincts in territory where organic law setting time for opening and clos-
ing polls was violated, § 2.6

from precincts where polling places were improperly changed, § 2.6
recommended by committee majority on grounds of fraud and irregularities by

election officials and party workers sufficient to change results and fraud
(insufficient to change results) by contestee, § 7.4

where ballots cast without registration numbers as required by mandatory state
law, question moot as not changing total result, § 2.4

where ballots marked by election officials, § 2.7
where ballots were cast by various types of unqualified voters, § 2.7
where polling places illegally changed, § 2.7
where voters cast more than one ballot, § 2.7

tally sheets
altered to correct errors by election officials, absent fraud, held not grounds for

rejection of returns, § 2.4
Salts v Major (Mo.), § 2.4
Sirovich v Perlman (N.Y.), § 5.2
Steele v Scott (Iowa), § 1.2
Suffrage (see also Registration)

Indians
born in territory and severed from tribe, permitted to vote as citizens, §§ 1.4, 2.6

military
ballots cast by personnel involuntarily stationed in territory, rejected, §§ 1.4, 2.6

noncitizens
ballots cast by aliens who refused to testify for which candidate they had voted

were invalidated by proportional deduction method, § 5.4
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Suffrage —Continued
noncitizens—Continued

ballots cast by women citizens married to aliens prior to passage of ‘‘Cable Act’’
held void based on Supreme Court decision upholding loss of citizenship as
the result of such marriage prior to passage of the act, § 5.4

nonresidents
ballots cast by nonresidents of precinct or territory were rejected, §§ 1.4, 2.6

poll tax
ballots cast by voters not paying were rejected, § 3.6

poll tax and literacy requirement of state constitution
general failure to observe state requirements by election and party officials con-

demned but held not to void election, absent fraud, where election result
not changed, § 3.5

right of, generally
held not denied by election officials, § 3.3

women voters
ballots cast by women citizens married to aliens prior to passage of ‘‘Cable Act’’

held void based on Supreme Court decision upholding loss of citizenship as
result of such marriage prior to passage of act, § 5.4

not denied right to register or vote by conspiracy of state legislature, § 3.3
Tague v Fitzgerald (Mass.), § 2.1
Taylor v England (W. Va.), § 6.5
Updike v Ludlow (Ind.), § 7.5
Vacancies (see also Decisions of the House)

death of contestee prior to certification, territory Governor called special election
to fill vacancy caused by; new Delegate-elect seated but finally unseated when
House determined that deceased predecessor had not been elected at general
election, § 2.6

death of Member-elect at-large prior to certification; unsuccessful candidate receiv-
ing most votes of all candidates not elected at-large held not entitled to seat,
§ 3.1

declared upon exclusion of contestee and upon declaration that contestant as unsuc-
cessful candidate was not entitled to seat, § 2.2

fraudulent registrations in certain precincts were held grounds for rejection of en-
tire returns from such precincts, but insufficient to justify declaration of va-
cancy, § 2.1

special election to fill
death of contestee prior to certification, territory Governor called special election

to fill vacancy caused by; new Delegate-elect seated but finally unseated
when determined that predecessor had not been elected at general election,
§ 2.6

Wefald v Selvig (Minn.), § 6.1
Wickersham v Sulzer (Alaska), § 1.4
Wickersham v Sulzer and Grigsby (Alaska), § 2.6
Wurzbach v McCloskey (Tex.), § 7.1
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§ 1. Sixty-fifth Congress, 1917–19

§ 1.1 Beakes v Bacon, 2d Congressional District of Michigan.

Ballots.—A partial recount unofficially conducted by local election
board upon agreement of parties having disclosed error in official re-
turns, parties stipulated that notary conduct complete recount and
conceded new results.

Returns were partially rejected by the committee on elections
based on recount by notary.

Report of Committee on Elections No. 3 submitted by Mr. Walter
A. Watson, of Virginia, on Oct. 5, 1917, follows:

Report No. 194

CONTESTED ELECTION CASE, BEAKES V BACON

The record in this case is unique in some respects and is in rather marked
contrast with the generality of election cases.

First. No unworthy motive is ascribed to the principals concerned, and in-
tentional wrong is not shown to have been done by any of the officials
charged with the conduct of the election.

Second. There is little or no conflict of evidence respecting the material
facts in issue, and the only question for decision is one of law and justice
as applied to a conceded state of facts.

Third. While the controversy originally embraced the canvass and count-
ing of over 50,000 ballots cast in the election, in the end the issue is nar-
rowed to the proper disposition of the returns from only two precincts.

When it is recalled with what partisan bias contests of this sort have
sometimes been wont to be waged in the past, and how frequently your body
has had to deal with records of mutual reproach and even crime, the com-
mittee deems itself fortunate to be able to say, at the outset, that this con-
test has, on the whole, been conducted with admirable spirit, and with the
desire to elucidate the real merits of the case. Where the electors were so
numerous and the ballot complicated, mistakes and irregularities were inev-
itable and to be anticipated; but the irregularities shown here are mostly
formal, and in the aggregate the mistakes comparatively few.

HOW THE CONTEST AROSE

The official returns of the election for Congress, November 7, 1916, gave
Bacon 27,182, Beakes 27,133—a majority of 49 for Bacon.

Reviewing the returns from the various precincts, contestant discovered
that at first precinct, second ward, city of Jackson, he had run far behind
the other candidates of his party, State and Federal; and unaware of any
local sentiment or condition to produce such a result, he instituted unofficial
inquiries to ascertain the cause. As the returns did not indicate that the
contestee had polled any more votes there than the rest of his party ticket,
it was obvious that the lost votes had not gone to his competitor. The matter
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became the subject of public discussion and of press comment, and a very
general impression got abroad that a mistake had been made in the official
count. Some of the election inspectors themselves concluded they had made
a mistake. And when, two weeks later, the board of county canvassers met
to canvass the returns, four of the inspectors who held this election sent to
the board a written statement saying that, in compiling the vote for Con-
gress, they had inadvertently failed to include 70 or more votes, and that
therefore their return was wrong and did not reflect the true state of that
poll.

Contestant, from this disclosure, believing a mistake had been made large
enough to affect the result in the whole district, thereupon retained counsel
to appear before the board and obtain a correction of the error, or, if this
were not possible, a recount of the vote. In these proceedings contestee was
likewise represented by counsel.

At this juncture the board, on the application of one of the candidates for
the office of coroner, voted for at same election, opened the boxes of this pre-
cinct and directed a recount of the ballots. Counsel for both of the parties
to this contest being present, they concluded to examine unofficially the vote
for Congress as the recount for coroner progressed, and in this way it was
ascertained that, as the ballots then stood, the contestant was entitled to 87
votes more than the official returns had given him.

Application was then made to the board on the part of the contestant to
correct the error, or award a recount. That a mistake had been made was
openly acknowledged by counsel for contestee and conceded by the board
(Rec., 50–62); but, deeming its functions to be only ministerial, the board felt
unable to correct the returns and found no provision in the statute author-
izing itself to hold a recount in case of a Federal office. Application was then
made to the State board of canvassers for a recount of the vote, but with
like result. The supreme court was then asked for a mandamus, compelling
a recount, but refused to award the writ. The laws of his State seeming to
afford no remedy for a situation like this, contestant then determined to
bring the matter before this House for decision upon its merits. . . . Appar-
ently the State law made no provision for such a proceeding in case of a Fed-
eral office; but, by agreement of counsel, the ballot boxes were produced by
the clerk before a notary and in this way, first and last, the vote of prac-
tically the entire district was recounted—three precincts at the instance of
contestant and the rest on behalf of the contestee. This agreement was pro-
ductive of highly satisfactory results, and has spared your committee an im-
mense amount of difficult and tedious labor.

The sum of the respective concessions stands therefore as follows:

Votes conceded to Beakes ....................................................... 26, 530
Votes conceded to Bacon ......................................................... 26, 484

Majority for Beakes .................................... 46

The foregoing figures cover the entire congressional district except the re-
turns from two precincts—first precinct, second ward, and second precinct,
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sixth ward, Jackson city—and they present the only subjects of dispute left
in the record.

I

FIRST PRECINCT, SECOND WARD, OF JACKSON CITY

The sole issue raised in regard to this precinct is whether the official re-
turns shall stand, or whether they should be corrected in accordance with
the recount.

Contestant contends that, as the return is conceded to be erroneous, they
should be set aside and a recount of the ballots had; while contestee insists
either that the failure of the election officers in the first instance to seal the
ballot boxes properly, or the failure of the clerk thereafter to keep them in
safe custody discredited the ballots to such an extent as to make a recount
unlawful, and hence that the official return must stand.

So the question is a mixed one of law and fact; but as there is not much
conflict of evidence respecting the physical facts in the case, the question,
in the last analysis, is one of law.

ERROR IN THE OFFICIAL RETURNS CONCEDED

That a mistake of material size was made in compiling the returns for
Congress at this precinct is obvious from the record, and the fact was con-
ceded by everybody who had to deal with the subject in any official or rep-
resentative way.

The inspectors summoned before the board to see if the error might be
corrected, all admitted the error, but not being able to agree, without a re-
count of the ballots, upon its precise terms; and the board, deeming itself
unauthorized to allow a recount, made a separate statement in its certificate
to the State board, calling special attention to the situation of this precinct
(Rec., pp. 42–43.)

The inaccuracy in the return being conceded by everybody, the only ques-
tion remaining is whether the ballots in controversy had been so preserved
as to justify the recount subsequently made by counsel for both sides, Feb-
ruary 22, 1917, before the notary, the result of which is not disputed. (Rec.,
p. 23.)

Ballots remain best evidence and may be recounted where no evi-
dence of tampering with unsealed ballot boxes was found, as State
law prescribing sealing of ballot boxes was held directory and not
mandatory.

Ballots, in ballot boxes improperly commingled between two pre-
cincts but counted in the official return, verified that return and
were held valid; those in box temporarily misplaced and therefore
not included in the official return were conceded void as not properly
preserved, but held insufficient grounds for rejection of entire official
returns.

Report for contestant, who was seated. Contestee unseated.
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SEALING AND CUSTODY OF THE BALLOT BOXES

The only complaint raised on this head relates to the manner in which
the boxes were sealed by the inspectors and the custody bestowed upon
them by the clerk after they were delivered to his office.

The Michigan statute pertaining to the subject is:

After the ballots are counted they shall, together with one tally
sheet, be placed in the ballot box, which shall be securely sealed
in such a manner that it can not be opened without breaking
such seal. The ballot box shall then be placed in charge of the
township or city clerk, but the keys of said ballot box shall be
held by the chairman of the board and the election seal in the
hands of one or the other inspectors of election. (See 37, Elec.
Laws Mich., revision 1913.)

As to whether this provision regulating the sealing of the ballot box is
mandatory or merely directory, there is nothing in the statute to determine.

But statutory provisions regulating the conduct of elections and the pres-
ervation of the returns are, after all, only a means to an end, and that end
is to secure a true expression of the will of the electors—a free ballot and
a fair count. To this end all merely formal legal requirements must bend,
and, if the returns are so made and preserved as to furnish satisfactory evi-
dence of the will of the voters, that will must prevail. Upon that proposition,
said the Supreme Court of Kansas in the great ease of Guileland v. Schuyler
(1 Kan., 569), ‘‘hangs our experiment in self-government.’’

The real question to be answered in this ease is not whether the precise
form of the statute was observed, but whether the ballots recounted were
the identical ballots cast at the election, and if their condition had remained
unchanged. If so, their value as evidence is unimpaired, and in the absence
of statutory restraint, there can be no legal objection to their being re-
counted.

From the standpoint of precedent, also, we reach the same conclusions.
On several occasions the House of Representatives has found it necessary,
in the interest of justice, to set aside official returns and resort to a recount
of the ballots.

In the Indiana ease of English v. Peele, in the Forty-eighth Congress, an
unofficial recount of the ballots was accepted in lieu of the official return for
the vote of a whole county; and in the Iowa case of Frederick v. Wilson, of
the same Congress, a recount was permitted to supersede the official returns
from 10 different election precincts.

Having fully considered, as we think, the legal principles applicable to
such cases, we may turn now to the facts of this case as disclosed by the
record.
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Facts concerning the sealing and custody of the ballot boxes at the first
precinct, sixth ward

It is conceded that when the inspectors finished their work at the election
and deposited the ballots in the boxes they locked them properly and sealed
them in some manner; that they were delivered to the patrol wagon accom-
panied by two of the inspectors and delivered promptly by them to the city
clerk at his office; that they were placed along with the boxes from other
precincts, as they came in, in the outer office or lobby of the clerk’s office
in front of the clerk’s desk through which the public passed during office
hours, and where they remained until the next day, until stored away for
final keeping in another room under lock and key; that when produced by
the clerk before the county board of canvassers on November 23, 1916, and
again before the notary on February 22, 1917, they were properly locked,
and sealed over the openings left in the tops for the reception of the ballots,
but not sealed otherwise; that they could not be opened or their contents re-
moved without being unlocked, but being unlocked they could be opened
without breaking any seal; that the total number of ballots in the box cor-
responded with the number called for by the poll book, and they were all
regularly initialed by the inspectors; and that the unused ballots returned
therewith were regularly numbered from 704 (inclusive) upward.

In addition to the facts conceded, the clerk testified that the key was de-
livered to him at the same time as the boxes, and that key and boxes had
remained continuously in his possession ever since, except when before the
county board and notary, and that he felt sure they had been tampered with
in no way. (Rec., 14–15 and 74–75.)

Contestee’s brief asserts that there is evidence in the record to show that
the boxes, when they left the polling place, were probably sealed over the
locks, and advances the theory that these seals were broken after the boxes
reached the clerk’s office, and hence draws the inference that the ballots had
been tampered with. We can find no satisfactory evidence in the record to
show that the boxes ever contained any other seals than those which ap-
peared when they were produced before the county board, and therefore can
find no warrant for the inference of fraud based upon the assumption that
the boxes had before borne a different seal. The theory that the boxes were
tampered with after delivery to the clerk seems to us not only most improb-
able but inconsistent with all the known facts of the case.

Our conclusion, therefore, is that there is no proof or reasonable suspicion
of fraud connected with these returns, that they have at all times remained
in safe and legal custody, and that their value as evidence was nowise im-
paired by the failure of the inspectors to seal the boxes in the precise man-
ner required by the statute.

To sum up the whole matter: The official return is conceded by everybody
to be wrong; it ought not therefore to be made the basis of title to anybody’s
seat in Congress. If it can not be corrected, it ought to be rejected entirely.
But we think the means are at hand whereby this error may be legally cor-
rected. In the presence of a sworn officer of the law, counsel for both parties
recounted these ballots and reached a result which is not in dispute; they
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found Bacon had received 352 votes and Beakes 320. We think that recount
should stand in place of the original return as the true vote of the first pre-
cinct, second ward, city of Jackson.

II

SECOND PRECINCT, SIXTH WARD, CITY OF JACKSON

By official return the total number of electors at this precinct were 577,
and the vote for Congress was:

Bacon ........................................................................................ 211
Beakes ...................................................................................... 329

The evidence shows a chapter of accidents at this and the third precinct
in the same ward, which resulted in the admixture of the ballots of the two
precincts in well nigh hopeless confusion, and ultimately created a situation
very hard to entangle. It will, therefore, be necessary for a while to consider
the returns from these precincts together.

By the returns the electors at the third precinct were 247, and the vote
for Congress:

Bacon ........................................................................................ 93
Beakes ...................................................................................... 138

There were no irregularities in the conduct of the election at either of
these places, nor in the count and canvass of the vote, nor in the sealing
and delivery of the ballot boxes (with one exception to be noted presently).
No trouble of any kind was experienced with these returns until the attempt
was made by the contestee to recount the vote, when great confusion ensued.
The trouble arose over an unintentional mixing of the ballot boxes of the two
precincts at the time of the election. It must have happened in this way, as
was shown by subsequent events:

The ballot boxes for the city were all labeled with the numbers of their
respective precincts and wards, but by mistake on election morning one box
labeled ‘‘third precinct’’ was delivered at second precinct, and one box la-
beled ‘‘second precinct’’ was delivered at the third precinct. At the close of
the election the canvassed returns at the second precinct were placed in
three boxes—two belonging to the precinct and properly labeled, and one,
the box labeled ‘‘third precinct’’ already described; while at the third precinct
all the ballots were put in the box labeled ‘‘second precinct’’ aforesaid, and
delivered to the clerk’s office.

The situation was still further complicated by the fact that when the work
of the election ended at the second precinct the inspectors failed to return
to the clerk’s office along with the rest of the returns one of the ballot boxes
containing a considerable number of the ballots, and left it in the polling
booth uncovered and unlocked (though the polling booth was locked), where
it remained until it was discovered by the clerk four months afterward,
when he went to prepare for another election. He, of course, covered and
locked the box, and carried it to the clerk’s office for safe keeping.
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ATTEMPTED RECOUNT

So when contestee reached these returns in the prosecution of his recount
on March 28, 1917, when the second precinct was called for, the clerk, not
knowing of the mixing of the boxes on election day, produced three boxes
labeled with the precinct number, one of them being the box he had found
open in the polling booth. The place and condition in which this box was
found being made known, it was agreed by counsel for both sides that it
would be improper to recount the ballots of this precinct as all of them had
not been preserved as required by law. (Rec. 169–170.)

A recount was actually made, however, with results widely differing from
the official returns from the precinct.

The third precinct being called for the only box labeled with that number
was produced, and a recount of its contents disclosed, likewise, large vari-
ance from the official return. (Rec., 169–170.)

On April 30 following contestant entered upon his rebuttal testimony, and
the inspectors of the two precincts were summoned to explain if they could
the discrepancy disclosed between these ballots and their returns. As the
ballots were all regularly marked with the initial letters of the inspectors’
names, there was no difficulty in identifying the precinct in which they were
cast; and in this way it was discovered that of the 535 ballots recounted on
March 28 for second precinct returns, only 288 of the number were cast at
that poll, and that the residue 247 belonged to the second precinct. Likewise
it was found that the 289 ballots recounted at the same time for the third
precinct were in fact voted at the second.

The ballots for each precinct having thus been identified, the total number
in each was found to correspond with the number called for by the official
returns. Hence was reconciled the discrepancy between the ballots and the
returns. (Rec., 91–112 )

The former recount of the ballots of the two precincts, while they were
commingled, when combined into one whole showed the following results:

Total number of electors by official returns .......................... 824
Total number of ballots found in boxes ................................. 824
Total number of votes for Bacon by official returns ............. 304
Total number of ballots for Bacon found in boxes ................ 303
Total number of votes for Beakes by official returns ........... 467
Total number of ballots for Beakes found in boxes .............. 467

—(Rec., 169–170.)

The results, therefore, so far from casting suspicion upon the returns, af-
forded rather confirmation of their accuracy; and, incidentally, tended to
show that the contents of the box left open in the polling place had not been
disturbed.

In addition to these facts the unused ballots, numbered consecutively and
returned with the ballots from these precincts, were found to show in both
instances the number next in order to the last ballot voted.
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PRECISE ISSUE AS TO THIS PRECINCT

Both sides agree that they could not have a lawful recount of that portion
of the ballots of the second precinct (and being mingled with those of other
boxes they could not be separately identified) which were left in the voting
booth after the election. And in that view we concur; for, though the ballots
bore every internal evidence of not having been disturbed, yet would it be
a hazardous experiment and dangerous precedent to permit a recount of re-
turns unsecured and without lawful custody for four months.

Contestant holds the official returns should stand; contestee contends that
the failure of the officers to preserve a portion of the ballots, as required by
law, so discredits their conduct and official character as to invalidate their
whole return, and that it should be set aside in toto; and, that being done,
that a recount should be had of the ballots which were properly preserved
and they be accepted for the vote of the whole precinct. (It will be remem-
bered that 289 of the 577 ballots cast at the precinct were found in a box
labeled ‘‘3rd precinct,’’ which has been properly cared for and in which the
recount showed Bacon 172, Beakes 111.)

LEGAL PRINCIPLES APPLICABLE TO THE QUESTION

The presumption is that officers of the law charged with the duty of
ascertaining and declaring the result [of an election] have discharged that
duty faithfully. (McCrary, sec. 459.)

The rule is that the returns must stand until impeached, i.e., until shown
to be worthless as evidence, so worthless that the truth cannot be deduced
from it. (McCrary, sec. 515. Also Loyd v. Sullivan, 9 Mont. 577; and
McDuffie v. Davidson, Mob., 577.)

The return must stand until such facts are proven as to clearly show it
is not true. (Idem, sec. 571; Blair v. Barrett, 1 Bart., 308; Knox v. Blair, 1
Bart., 521; Washburn v. Voorhees, 2 Bart., 54; State v. Comrs., 35 Kans.,
640.)

Upon these principles our courts have acted from the earliest time, and
in contested-election cases Congress has often had occasion to apply them.

The only known fact upon which it is asked to impeach this return is that
one of the four ballot boxes in use on election day (for there was a larger
box for the reception of ballots during the day in addition to the three in
which the returns were placed) was left open in the polling booth by the in-
spectors after the election, and not delivered to the clerk as required by law.
From this single act of omission we are asked to infer a willful violation of
the law on the part of the inspectors, and contestee’s brief charges it was
perpetrated with intent to commit a fraud. Is this so? We are constrained
to feel otherwise, and that such harsh conclusion is inconsistent with the
other known facts and all the probabilities of the case.

1. There is nothing else in the record reflecting upon the character of any
of the officers who held the election. One of them at least had long been a
resident of the community. No citizen complained of their conduct during or
after the election. There is nothing to show that any one of them had any
personal or political interest in the election of the contestant. It is not
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known that any of them even voted for him. Indeed it was asserted by coun-
sel in oral argument before the committee (committee hearing) that nearly
all the inspectors in the city were Republicans in politics, and the statement
was not denied. If this be true, even barring the question of personal char-
acter, it is inconceivable they would perpetrate a fraud to elect the Demo-
cratic candidate.

2. It is difficult to imagine how it was possible to consummate a fraud by
the method chosen in this case. The poll book showing the identity and num-
ber of electors and the formal certificate showing the votes for the can-
didates having been returned to the clerk along with the other ballot boxes,
it is not seen how the result could have been affected by anything done to
the ballots in the box that was left. The only theory, consistent with crime
under the circumstances, would seem to be that the officers had all con-
spired in advance to frame up a false return, and had retained this box with
enough ballots to be altered so as to sustain the return. How this could have
been accomplished where the vote was canvassed in public as required by
the Michigan law, is not attempted to be explained. But if such a scheme
had been executed, surely such wary criminals would have contrived in some
way to ‘‘deliver the goods,’’ and not have left the highly finished work of
their hands exposed to the uncertainties of fortune in a remote corner of the
city. With an official ballot in use and no extra ballots obtainable, it is not
probable that outsiders could have been expected to aid materially in ‘‘doc-
toring the returns.’’

3. The facts that the total number of ballots collected from this and three
other boxes (one of which was from another precinct) corresponded with the
number called for by the poll books; that they were all properly initialed by
the inspectors; that the unused ballots returned bore the right serial num-
bers; and that the vote of the candidates for Congress shown by the ballots
was substantially the same as that polled for the other candidates of their
respective parties are all strong internal marks to show that no fraud had
been practiced upon those returns.

4. The record shows that it was 3 o’clock in the afternoon of the second
day before the inspectors finished their work; they had been continuously on
duty thirty-odd hours; under such conditions, is it not reasonable to suppose
that the box was inadvertently left behind and without thought of wrong?

PRECEDENTS IN THE HOUSE OF REPRESENTATIVES

In the precedents of the House we have found no case in which the official
returns have been set aside except for one or more of the following causes:

1. Want of authority in the election board.
2. Fraud in conducting the election.
3. Such irregularities or misconduct as render the result uncertain.
In the Missouri contested-election case of Lindsay v. Scott, Thirty-eighth

Congress, a case arose resting, we apprehend, upon the same legal grounds
as obtain here. An official return was sought to be set aside because of the
subsequent destruction of the ballots; but the ballots having been regularly
numbered and counted, and the vote entered on the poll book, in the absence
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of any other proof of fraud, the Election Committee reported unanimously
in favor of the return, and the House sustained the report without a divi-
sion. (2 Hinds’ Precedents, 21.)

In the long line of cases, embracing nearly every variety, adjudicated by
the House, we can find no precedent for the contestee’s proposal that the of-
ficial return in this case be set aside, and the portion of the ballots pre-
served be counted for the vote of the whole precinct. Regarding certificates
of election, based on partial returns of an election district—a somewhat
analogous question—the House in the case of Niblock v. Walls (42d Cong.),
rejected a county return because the county canvassers did not include all
the precincts in the county.

If a part of the vote is omitted and the certificate does no more
than show the canvass of part of the vote cast * * * it is not even
prima facie evidence, because non constat that a canvass of the
whole vote would produce the same result. (McCrary, see. 272).

At the precinct in question 577 duly qualified voters participated in the
election; 289 of these were so fortunate as to have their ballots properly pre-
served; 288—the other half—without any fault on their part were so unfor-
tunate as to have their ballots left or to become mixed with others that were
left at the polls and not preserved according to law. Under these conditions
we know of no principle of law or of morals that would justify us in
disfranchising one-half the electors of that precinct and substituting the will
of the other half for that of the whole. The very statement of the proposition
carries its own reputation.

We find no sufficient cause why the official return from the second pre-
cinct, sixth ward of the city of Jackson should be rejected, and are of opinion
it should be accepted as a true record of the vote cast for Congress at that
poll.

RÉSUMÉ

Votes conceded to Beakes (see ante) ................................... 26,530
Votes awarded Beakes on recount of vote first precinct,

second ward, Jackson (see ante) ...................................... 320
Votes accorded Beakes by official returns, second pre-

cinct, sixth ward, Jackson (see ante) ............................... 329
27,179

Votes conceded Bacon (see ante) .......................................... 26,484
Votes accorded Bacon on recount, first precinct, second

ward, Jackson (see ante) ................................................... 352
Votes accorded Bacon on official returns, second precinct,

sixth ward, Jackson ........................................................... 211
27,047

Majority for Beakes ......................................... 132
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CONCLUSION

For the reasons named, though imperfectly stated, your committee re-
spectfully recommends to the House the adoption of the following resolu-
tions:

1. That Mark R. Bacon was not elected a Representative to this Congress
in the second district of the State of Michigan, and is not entitled to retain
a seat herein.

2. That Samuel W. Beakes was duly elected a Representative in this Con-
gress for the second district, State of Michigan, and is entitled to a seat
herein.

Privileged resolution (H. Res. 195) agreed to by voice vote after
brief debate [56 CONG. REC. 246, 65th Cong. 2d Sess., Dec. 12, 1917;
H. Jour. 43].

§ 1.2 Steele v. Scott, 11th Congressional District of Iowa.

Ballots.—Separate partial recounts conducted by parties having
resulted in tie vote, the committee on elections conducted a more ex-
tensive partial recount of ballots improperly counted by election offi-
cials.

Report of Committee on Elections No. 1 submitted by Mr. Riley J.
Wilson, of Louisiana, on May 22, 1918, follows:

Report No. 595

CONTESTED ELECTION CASE, STEELE V SCOTT

Upon a canvass of the official returns, certified to it by the various county
canvassing boards of the 13 counties composing the eleventh congressional
district of Iowa, and the report made by the commissioners appointed to
take the vote of the Iowa National Guard, then on the Texas border, the
State Board of Canvassers of the State of Iowa found and promulgated the
result of the vote cast for Member of Congress from that district at the elec-
tion held November 7, 1916, as follows:

Scott Steele

Official returns ...................................................................... 25,947 25,796
National Guard vote cast in Texas ...................................... 119 139

Total ......................................................................... 26,066 25,935

Plurality (40)(1) ..................................................................... 131

Upon this result the certificate of election was issued to the contestee.
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TESTIMONY

Upon the issues thus made an officer was appointed and agreed upon to
receive depositions and take testimony in the State of Iowa.

The contestant in taking his testimony caused a recount to be made of the
ballots cast in the second precinct of Sioux City, Woodbury County. The
contestee also had a recount of the same ballots. The recount made on behalf
of the contestant at this precinct showed a loss for Scott of 111 and a gain
for Steele of 108, making a net gain for Steele of 219.

The recount made on behalf of the contestee showed a loss for Scott of
107, and a gain for Steele of 98, making a net gain for Steele of 205.

The contestant then identified and placed in evidence all the official re-
turns in the other and remaining precincts of Woodbury County, and also
all the official returns as certified by the various canvassing boards, includ-
ing the State board of canvassers, in the other 12 counties of the eleventh
congressional district, together with the official canvass of the votes cast by
the Iowa National Guard on the Texas border.

The condition established at this stage of the proceedings which marked
the close of contestant’s testimony in chief, may be stated by taking into con-
sideration only contestee’s original majority of 131 and the result of the re-
count made on behalf of both parties at the second precinct of Sioux City,
as follows:

Contestant’s recount at second precinct:
Gain for Steele ........................................................... 219
Less Scott’s original majority ................................... 131

Majority for Steele ...................................... 88

Contestee’s recount of second precinct:.
Gain for Steele ........................................................... 205
Less Scott’s original majority ................................... 131

Majority for Steele ...................................... 74

In taking testimony by the contestee a recount was made by both contest-
ant and contestee of the ballots in all the remaining precincts in Woodbury
County and also of each and every precinct in the counties of Buena Vista,
Clay, Dickinson, and Monona.

The only very striking change from the official canvass shown by this re-
count was at Nokomis precinct, in Buena Vista County. Here the result was,
according to contestee’s recount, a loss of 44 for Steele and a gain of 36 for
Scott, making a net gain for Scott of 80 votes. According to contestant’s re-
count at the same precinct the result was a loss of 47 for Steele and a gain
of 27 for Scott, making a net gain for Scott of 74 votes.

The evidence and hearings disclosed that the contestant and contestee
had made a complete recount of 5 of the 13 counties composing the eleventh
district, and that no recount had been made by either party as to any of the
other 8 counties and that each had tabulated the result of his recount of
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these 5 counties with the official returns of the remaining 8 counties which
returns had already been identified and offered as evidence by the contest-
ant, and that according to the results thus established the contestant
claimed a majority in his favor of 94 votes on his recount, while the
contestee claimed, according to his recount and tabulation in the same coun-
ties, a majority in his favor of 133 votes.

In the hearings before your committee the argument of counsel for con-
testant and contestee in respect to the recount centered principally around
these two precincts. It was admitted on both sides that conditions had been
shown authorizing a recount at each of these precincts, and it was suggested
that the committee might settle the contest and reach a correct result and
satisfactory conclusion by taking into consideration these two precincts only.

A comparison of the results of the recounts made by the contestant and
contestee at these two precincts will serve to illustrate the very difficult and
singular position in which your committee found itself in that respect. For
instance, taking—

Contestant’s recount at second precinct, Sioux City, and
Nokomis Townships:

Gain for Steele at second precinct ........................... 219
Less Scott’s original majority ................................... 131

Majority for Steele .................................................... 88
Deduct Scott’s net gain at Nokomis ........................ 74

Majority for Steele ...................................... 14
Contestee’s recount at second precinct, Sioux City, and

Nokomis Townships:
Gain for Steele at second precinct ........................... 205
Less Scott’s original majority ................................... 131

Majority for Steele ...................................... 74
Net gain for Scott at Nokomis ................................................ 80
Less majority for Steele at second precinct ........................... 74

Majority for Scott ........................................ 6
Now, taking contestant’s recount at Nokomis, where contestee

gained, and contestee’s recount at second precinct, where con-
testant gained, we have the following result:

Original majority for Scott ...................................................... 131
Gain at Nokomis on contestant’s recount .............................. 74

Majority for Scott ........................................ 205
Deduct gain for Steele on contestee’s recount of second pre-

cinct ....................................................................................... 205

On this latter comparison the vote would be a tie.
If the entire vote in the district were used in connection with these com-

parisons the result would be the same.
While, as formerly stated, the result of this recount in the five counties

referred to indicated no very striking changes except in the second precinct
of Sioux City, Woodbury County, and Nokomis Precinct in Buena Vista
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County, yet in other precincts results were found that showed discrepancies
from the official returns somewhat unusual. For instance, in the twelfth pre-
cinct of Sioux City the contestant lost on recount 36 votes, while in the four-
teenth precinct he gained on recount 31 votes. These losses and gains were
shown by the recount of each of the parties, the results being undisputed
and in fact conceded by both sides. In the recount by the contestant and the
contestee of the five counties above referred to there were some 72 precincts
in which they failed to agree as to results, that is, as to the number of votes
that each had received.

WORK OF THE COMMITTEE

Under the conditions heretofore stated and in view of facts admittedly es-
tablished by the evidence, your committee did not feel that it would be prop-
er, fair, or just to settle the result of the contest or undertake to do so by
recount and consideration only of the two precincts where the principal
changes were shown in the recount by the parties to the contest.

It is satisfactorily established by the evidence that the unusual errors
shown to have been made by the precinct election officers in counting and
returning the votes at a number of precincts in this district were due to and
occasioned by the careless and loose method adopted in counting and can-
vassing the vote, a method entirely at variance with the election laws of the
State of Iowa. The Australian ballot law, with its most modern provisions,
is the law controlling elections in that State. It has been amended and per-
fected so as to throw every safeguard around the casting and counting of
ballots; but the evidence in this case indicates very clearly that these salu-
tary provisions were not observed at a number of places in canvassing and
returning the votes cast at this election. The statement was made before this
committee that the method of counting ballots, which in its opinion has
caused the chief difficulties here, has practically become a custom at large
voting precincts in the State of Iowa, and from which it may be concluded
that, while the method is illegal and calculated to lead to incorrect results
and in close elections possibly to thwart the will of the majority, no fraud
has been intended thereby.

Section 1138 of the Iowa Code provides:

When the poll is closed the judges shall forthwith and without
adjournment canvass the vote and ascertain the result of it, com-
paring the poll lists and correcting errors therein. Each clerk
shall keep a tally list of the count. The canvass shall be public
and each candidate shall receive credit for the number of votes
counted for him.

There are three judges of election and two clerks at each precinct. Under
the provisions of this statute the judges should examine each ballot and the
same should be called to the clerks, whose duty it is to keep separately and
simultaneously a record of the count. Instead of this, and under the method
to which we have referred, it appeared that after the polls had closed the
ballots were separated into lots or piles and that one of the judges called
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to one of the clerks from one of the piles of ballots while at the same time
another of the judges called to the other clerk from another pile of ballots.
In this way it is evident that all the judges did not see any one ballot and
that no one judge saw all the ballots and that no one clerk recorded or tal-
lied them all. At the close of the count the results were combined. This
method is not only irregular but contrary to law.

Although no fraud may be intended by thus disregarding the provisions
of the statute, yet in the judgment of your committee proof showing that the
law has been so entirely disregarded and in effect violated in the manner
of counting and calling ballots, just as effectually opens the door to a recount
as though deliberate fraud had actually been proven. (See Frederick v. Wil-
son, Iowa; 48th Cong., Mobley, 401.)

Hence in view of the entire record and evidence, your committee con-
cluded that in so far as a recount was concerned, it could not do less than
examine the returns and ballots at each and all of the respective precincts
in which there had been disagreement in the recount made by the parties
to the contest before the special officer appointed to take testimony in this
case.

For the purposes of this recount, it was assumed that the contestant and
contestee had accepted the official canvass in the eight counties in which
neither had attempted to have a recount during the taking of testimony in
Iowa. The official returns of each of said counties had been adopted in show-
ing the vote and results which each claimed to be correct at the close of tak-
ing testimony.

It was evident that in the recount made by the contestant and contestee
ballots had been rejected pro and con which should have been counted, and
which under the laws of Iowa, as construed by its supreme court, were bal-
lots legally cast.

A subcommittee was appointed to make this examination and recount.
The work of this subcommittee involved the examination of some 20,000 bal-
lots, after which a report in detail was made to the full committee. It should
be said here that absolute harmony prevailed in this work and that the full
committee was unanimous in adopting the findings of the subcommittee on
the facts. The committee recount of the five counties which had been re-
counted by contestant and contestee, when taken and tabulated with the of-
ficial returns of the other eight counties of the district and the National
Guard vote, showed the following results:

Scott .......................................................................................... 26,033
Steele ........................................................................................ 26,029

Plurality for Scott ....................................... 4

Ballots irregularly marked by voters for candidates for another of-
fice but properly marked for Representative did not contain distin-
guishing marks violating secrecy and were held valid, as voter intent
was clear.

Pleadings.—Legal questions presented therein were mooted by
committee recount.
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Report for contestee, who retained seat.

With very few exceptions the differences as shown by the recount of the
contestant and contestee resulted from either including or excluding from
the count, by one or the other, ballots which has been marked by placing
a cross by the names of the presidential and vice presidential candidates,
no squares being placed opposite their names on the ticket, but opposite the
names of the presidential electors. In some instances the voter would place
an X by the name of the candidate for President and Vice President on the
Democratic or Republican ticket as the case might be, and then proceed on
down the column and place an X by the name of each presidential elector,
and then an X opposite the name of the congressional candidate for whom
he desired to vote. In other instances the voter would place an X by the
name of the candidate for President and Vice President, then skip the presi-
dential electors and mark the square opposite his choice for Congressman.
While this manner of marking the ballots was not strictly in accordance with
the provisions of the law, yet, in the judgment of your committee, the inten-
tions of the voters were entirely clear and these votes were counted.

The rejection of these ballots in the former count appeared to have been
based upon the belief that the manner of marking the ballots as above set
out made them subject to the objection that they contained identifying
marks.

It would be difficult to find a clearer and more satisfactory exposition of
the Australian ballot law in respect to questions of this character than is
contained in the opinion of the Supreme Court of the State of Iowa in the
cases of Fullarton v. McCaffrey (158 N. W. Rep., 506) and Kelso v. Wright
(110 Iowa, 560). In the former case the court said:

The distinguishing mark prohibited by law is one which will
enable a person to single out and separate the ballots from others
cast at the election. It is something done to the ballot by the elec-
tor designedly and for the purpose of indicating who cast it,
thereby evading the law insuring the secrecy of the ballot. In
order to reject it the court should be able to say, from the appear-
ance of the ballot itself, that the voter likely changed it from its
condition when handed him by the judges of election, otherwise
than authorized, for the purpose of enabling another to distin-
guish it from others.

In distinguishing between the former strict construction placed upon the
Australian ballot law and the modern view now taken by nearly all the
courts, the Iowa court, in its opinion, further says:

Some of the earlier decisions rendered shortly after the enact-
ment of the Australian ballot law in the several States are some-
what extreme in applying that portion relating to identifying
marks, going, as we think, to the verge of infringing on the free
exercise of the voting franchise, but these may be explained, if
not justified, by the supposed prevalence of corrupt practices at
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elections prior to such enactment and the laudable purpose of ef-
ficiently applying the remedy.

Subsequent experience has disclosed how the ordinary voter
proceeds under regulations in preparing his ballot, and many of
the marks at first denounced as evidencing a corrupt purpose are
now thought to be due to carelessness, accident, or inadvertence.
What is an identifying mark is not defined in our statute, and
whether any mark on a ballot other than the cross authorized to
be placed thereon was intended as a means of identifying such
ballot must be determined from the consideration of its adapt-
ability for that purpose, its relation to other marks thereon,
whether it may have resulted from accident, inadvertence, or
carelessness or evidenced designed and the similarity of the ballot
with others and the like.

Electors are not presumed to have acted corruptly, and identi-
fications only which may fairly be said to be reasonably suited for
such purpose, and likely to have been so intended, will justify the
rejection of the ballot.

Applying the law as thus construed, practically all the disputed and -re-
jected ballots coming under the consideration of the committee in its re-
count, where the voter had indicated his choice for Congressman, were ac-
cordingly counted and credited.

Some very interesting legal questions growing out of this contest were
submitted to us which may be stated as follows:

SHIFTING OF THE BURDEN OF PROOF

It was contended for the contestant that upon the recount of the second
precinct of Sioux City and by placing in evidence the official returns from
the remaining precincts of Woodbury County, the official returns from the
other counties in the district, together with the official count of the National
Guard vote, and thus having established a majority in favor of the contest-
ant, the burden of proof then shifted to the contestee to show by competent
evidence a majority in his favor, although each and every precinct of the dis-
trict had been brought in question and the correctness of the official count
denied in the notice of contest; while, on the other hand, it was contended
on behalf of the contestee that the contestant must make out his case by
a recount of the entire district, and that since all the ballots had not been
preserved and transmitted to the House of Representatives it was manifest
that only a partial recount could be had.

APPORTIONMENT OF LOST BALLOTS

It was contended on behalf of the contestee that the committee should ap-
portion between him and the contestant in proportion to the number of votes
each had actually received 39 ballots proven to have been lost in Spirit Lake
precinct, Center Grove Township, Dickinson County, insisting that commit-
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tees of Congress had established a rule by which this could be legally done
and by which contestee would make a net gain of 13 votes.

THE SOLDIER VOTE

Contestee further contended that the law of 1862, as amended in 1864,
under which the vote of the Iowa National Guard on the Texas border was
taken and counted, had been repealed by the adoption of the Iowa Codes of
1873 and 1897. The contestant had 20 majority in the National Guard vote.

These legal questions are exceedingly interesting and were presented to
the committee with unusual ability, yet in view of the facts that the entire
record as presented has been considered, waiving for the purposes of our in-
vestigation the question of the burden of proof; that the vote of the Iowa Na-
tional Guard cast on the Texas border has been counted and is included in
the committee recount; that the 39 lost ballots in Dickinson County were
eliminated from consideration and not included; and in view of the further
fact that notwithstanding this there is still a legal majority of the votes
found to be in favor of the contestee, it therefore becomes unnecessary to
pass upon these legal questions.

Your committee, for the reasons herein stated, very respectfully rec-
ommends to the House of Representatives the adoption of the following reso-
lution:

First. That T. J. Steele was not elected a Representative in this Congress
from the eleventh district of the State of Iowa and is not entitled to a seat
herein.

Second. That George C. Scott was duly elected a Representative in this
Congress from the eleventh district of the State of Iowa and is entitled to
retain a seat herein.

Privileged resolution (H. Res. 386) agreed to by voice vote after brief de-
bate [56 CONG. REC. 7354, 65th Cong. 2d Sess., June 4, 1918; H. Jour. 425].

§ 1.3 Davenport v Chandler, 1st Congressional District of Oklahoma.

Elections committee report.—Instance of summary disposition of
resolution reported without accompanying printed report. Seated
Member retained seat.

On Jan. 27, 1919, Mr. John N. Tillman, of Arkansas, introduced
House Resolution 523 which was referred to the Committee on Elec-
tions No. 2. Then, on Feb. 5, 1919, Mr. Tillman called up the resolu-
tion as the report of the Committee on Elections No. 2:

Resolved, First. That James S. Davenport was not elected to the House
of Representatives from the first district of the State of Oklahoma in this
Congress and is not entitled to a seat herein.

Second. That T. A. Chandler was duly elected to the House of Representa-
tives from the first district of the State of Oklahoma in this Congress and
is entitled to a seat therein.



1305

ELECTION CONTESTS—APPENDIX Ch. 9 App.

Reported privileged resolution (H. Res. 523) agreed to by voice vote
without debate [57 CONG. REC. 2757, 65th Cong. 3d Sess., Feb. 5,
1919; H. Jour. 152].

§ 1.4 Wickersham v Sulzer, Territory of Alaska.

Ballots held valid where written by voters, though unavailability
of official ballots had not been certified by election officials as re-
quired by Territory election law, where evidence showed unavail-
ability of official forms and where law placed no penalty of voter for
negligence of officials.

Territory election law prescribing form of ballot and permitting
written ballots upon official certification of unavailability of required
form was construed as directory, thereby overruling federal court
order.

Returns were improperly rejected in a precinct where officials had
failed to sign one of two duplicate certificates of results.

Report of Committee on Elections No. 1 submitted by Mr. Riley J.
Wilson, of Louisiana, on Dec. 4, 1918, follows:

Report No. 839

CONTESTED ELECTION CASE, WICKERSHAM V SULZER

The final conclusion of the committee is that the merits of the case are
confined to matters involved in:

First. Certain proceedings had before the judge of the United States Dis-
trict Court of Alaska, first divisor.

Second. The legality of the votes cast by native Indians in certain sections
of the Territory.

Third. The legality of the votes of soldiers of the United States Army sta-
tioned at Fort Gibbon and who voted there, and the votes of other soldiers
in the Army who voted at Eagle precinct.

MATTERS INVOLVED IN THE COURT PROCEEDINGS

The subject matter effecting the vital issues in this connection can only
be well understood by a full statement of the facts as to how the contest
arose.

In the act of Congress of March 7, 1906, making provision for the election
of Delegate to the House of Representatives from the Territory of Alaska
prescribed generally for election machinery for that purpose. In relation to
the form of ballot is found the following provision:

The voting at said elections shall be by printed or written bal-
lot.

Section 12 provided as follows:
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That the governor, the surveyor general, and the collector of
customs for Alaska shall constitute a canvassing board for the
Territory of Alaska, to canvass and compile in writing the vote
specified in the certificates of election returned to the governor
from all the several election precincts as aforesaid.

In 1915 the Territorial Legislature of Alaska passed an act adopting the
Australian ballot system for that Territory, providing for an official form of
ballot. No change was made as to the Territorial canvassing board. The act
of the legislature providing for the Australian ballot system contains an un-
usual exception as to the use of the official ballots, known as section 21,
which reads as follows:

That in any precinct where the election has been legally called
and no official ballots have been received the voters are permitted
to write or print their ballots, but the judges of election shall in
this event certify to the facts which prevented the use of the offi-
cial ballots, which certificate must accompany and be made a part
of the election returns.

The board whose duty it was to canvass and certify to the result of the
election of November 7, 1916, was composed of J. F. A. Strong, governor;
Charles E. Davidson, surveyor general; and John F. Pugh, collector of cus-
toms. The canvassing of the votes cast at this election was completed March
1, 1917, showing the following result:

Charles A. Sulzer ..................................................................... 6,459
James Wickersham ................................................................. 6,490
Lena Morrow Lewis ................................................................. 1,346

Plurality for Wickersham ........................... 31

Upon the completion of this canvass the said board was preparing to issue
certificates in accordance with the result indicated by its canvass and tab-
ulation of the vote. Before any certificate was issued to the Delegate to the
House of Representatives, Mr. Sulzer, the contestee herein, presented a peti-
tion to Hon. Robert W. Jennings, judge of the United States District Court
of Alaska, first division, praying for a writ of mandamus directed to the Ter-
ritorial canvassing board, commanding said board to reject and not count the
vote returned from seven precincts in said Territory, with name and vote
cast, as follows: . . . .

In the petition it was charged that the vote at each and all of the above-
named precincts except Vault and Nizina should be rejected and not counted
for the reason that the form of official ballot prescribed by the Territorial
legislature had not been used and that no certificate explaining the facts
which prevented the use of the official ballots had accompanied the election
returns as a part thereof and as required by the laws of Alaska. In other
words, that the election officials had not complied with the provisions of sec-
tion 21 of the act of 1915 in that no official ballots were used at either of
the said precincts and no certificates explaining the facts which prevented
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the use of the official ballots accompanied the returns. As to Vault precinct,
it was charged that no certificate of the result of the election in this precinct
specifying the number of votes cast for each candidate accompanied or was
included in the returns. At Nizina it was claimed that the judges of election
were not sworn. This petition was presented to the court on the 2d day of
March, 1917. On the same day Judge Jennings issued an alternative writ
of mandamus directed to the canvassing board, and commanding that in the
canvass of the vote cast for Delegate for Congress from the Territory the
vote at the above-named precincts be rejected and not counted and that the
certificate of election be issued to the petitioner, Charles A. Sulzer, as hav-
ing received the greatest number of votes for that office at said election, and
commanding that the board make due returns, and so on.

These answers to the alternative writ of mandamus were filed March 6,
1917. On March 23 the alternative writ of mandamus was made preemptory
directing the rejection of the votes cast at each of the above-named precincts,
except Nizina, and the issuance of the certificate of election to Mr. Sulzer,
the contestee herein. The effect of this judgment was to establish as between
the contestant and contestee for Delegate to the House of Representatives
the following result:

Sulzer ....................................................................................... 6,440
Wiekersham ............................................................................. 6,421

Plurality for Sulzer ..................................... 19

In accordance with this decree, the canvassing board reassembled on
March 24 and issued the certificate of election to Mr. Sulzer.

The contest was begun April 10, 1917, and was heard before the com-
mittee March 19, 1918.

The thing important in this phase of the case is the proper construction
of the Alaska election law, and particularly section 21.

Judge Jennings held the law mandatory, and specifically the proviso in
section 21, and that the failure of the judges of election to place with and
make as a part of the returns a certificate showing the facts which pre-
vented the use of official ballots vitiated the returns from five of the six pre-
cincts named, and ordered the vote thereat rejected and not counted for Del-
egate to Congress.

Your committee has found itself unable to agree with that construction of
the law, and herewith submits the facts and legal considerations which have
impelled that conclusion. We readily admit as a general proposition that
under the Australian ballot law the provisions requiring the use of an offi-
cial ballot must be followed, and that no other form of ballot can be used
without some special provision of the law authorizing its use.

The statute under consideration authorized the electors in event they
were not supplied with official ballots to write or print their ballots, that is,
to use a ballot that was not official, and imposed upon the judges of election
the duty of certifying to the facts which prevented the use of official ballots.
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The conditions in Alaska were such that the Territorial legislature wrote
into the law this exception for the use of nonofficial ballots. The question
now is to determine whether or not this section of the Alaska election law
is mandatory or is it merely directory.

The question of mandatory and directory statutes as applied to elections
has been discussed before the House of Representatives more often than any
other legal question pertaining to contested-election cases. The precedents
indicate that the rulings here have been quite as uniform as in the courts.
Each case has some peculiar distinctive features of its own, and after the
facts have developed the task becomes one of correct application of the law
as established by the many precedents here as well as the decisions of the
courts.

The following authorities are submitted as establishing a correct interpre-
tation of the law applicable to the issues in this case:

Those provisions of a statute which affect the time and place
of the election, and the legal qualifications of the electors, are
generally of the substance of the election, while those touching
the recording and return of the legal votes received and the mode
and manner of conducting the mere details of the election are di-
rectory. The principle is that irregularities which do not tend to
affect results are not to defeat the will of the majority; the will
of the majority is to be respected even when irregularly ex-
pressed. The officers of election may be liable to punishment for
a violation of the directory provisions of a statute, yet the people
are not to suffer on account of the default of their agents.
(McCrary on Elections, p. 172, sec. 228.)

This doctrine was approved by the House in the case of Arnold v. Lee,
Twenty-first Congress.

It has been repeatedly held that where the law itself forbids the counting
of ballots of certain kinds or forms that do not meet the provisions of the
statute, it is mandatory, and that it should be so construed by the courts.
This doctrine was approved by the House in the case of Miller v. Elliot,
Fifty-second Congress, Rowell’s Digest, 461. Also in the case of Thrasher v.
Enloe, Fifty-third Congress, Rowell, page 487.

Where the statute itself provides what the penalty shall be on the failure
to comply with its terms, if the law is constitutional, there is no room left
for construction. There is no provision of this character in the Alaska elec-
tion law or pertaining in any way to section 21.

The Supreme Court of Missouri in the case of Horsefall v. School District,
One hundred and forty-third Missouri Reports, page 542, in passing on a
case where the irregularities charged were failure to number the ballots and
that the form of the ballots was not as prescribed by the statute, said:

The decisions of the supreme court in this State have not been
altogether harmonious as to the effect of irregularities upon the
result of an election, and we shall not attempt to review these
cases, but we think that it may now be said to be the established
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rule in this State, as it is generally in other jurisdictions, that
when a statute expressly declares any particular act to be essen-
tial to the validity of an election, then the act must be performed
in the manner provided or the election will be void. Also if the
statute provides specifically that a ballot not in prescribed form
shall not be counted, then the provision is mandatory and the
courts will enforce it; but if the statute merely provides that cer-
tain things shall be done and does not prescribe what results
shall follow if these things are not done, then the provision is di-
rectory merely, and the final test as to the legality of either the
election or the ballot is whether or not the voters have been given
an opportunity to express, and have fairly expressed, their will.
If they have the election will be upheld or the ballot counted, as
the case may be.

This decision has been widely quoted and approved and is in our judg-
ment a correct statement of the law and peculiarly applicable to the issues
in this case.

We have been cited to numerous authorities, holding that the mandatory
or directory character of a statute does not always depend upon its form or
the terms used, but rather grows out of the nature of the subject with which
it deals, and the legislative intent and purpose in framing and adopting the
law. With these authorities we agree, but they can only be applied here in
so far as they are applicable to the case under consideration.

As we understand and appreciate the facts and issues in this case the leg-
islative intent is very clear and the purposes and scope of the law easily de-
termined.

The law of Alaska providing for official ballots, in the respect that it con-
tains an exception authorizing the voter to use under certain conditions a
ballot of his own make, is in a class by itself.

There are a few statutes directing that in event the regular official ballot
is not supplied, certain designated officers may prepare and furnish a ballot
in the form prescribed by law. This, then, becomes an official ballot.

Section 21 of the Alaska law says, in the event that the official ballots
are not received, ‘‘the voters are permitted to write or print their ballots.’’
These are the methods to which they had been accustomed under the con-
gressional act. The ballot prepared by the elector provided for in section 21
is not official, but it is legal. He is doing just what the law says he may do.

The statute imposes certain duties upon the judges of election at each pre-
cinct; that is, they receive the official ballots from the United States commis-
sioner, and deliver such ballots to the electors as they appear to vote, and
in the event they have no official ballots with which to supply the voters,
should they avail themselves of the privilege given to write or print their
ballots, then the said officers shall certify to the facts which prevented the
use of the official ballots, which certificate must accompany the returns as
a part thereof.
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The object of this certificate is to furnish an explanation by these officers
showing why they had not supplied the electors with the official ballots and
had permitted the use of those that were not official.

Now, why should the voter who has done just what the law told him he
might do lose his vote because these officials neglected to make out and in-
close with the returns a certificate, making the proof that they had not
failed in the discharge of the duties imposed upon them. The court held sec-
tion 21 to be mandatory not only in its requirement that this certificate be
made (and we incline to agree with him in so far as the officials were con-
cerned), but to the extent that no proof of its existence could be considered
unless it be with and made a part of the returns and that no manner or
form of evidence as to the failure to receive the official ballots could save
the rejection of the vote.

It is with this latter strict construction we can not agree. Neither do we
find anything in the law to authorize the assumption that the legislature in-
tended that innocent voters might forfeit their franchise without any fault
of their own or that any man might be deprived of his traditional day in
court.

In constructing this statute and arriving at the legislative intent the gen-
eral situation in Alaska becomes important in many respects. The extent of
its territory, and the conditions prevailing in relation to transportation and
communication between its various sections are parts of the res gestae. Alas-
ka is in extent of territory one-fifth the size of the United States, thinly pop-
ulated, and with the exception of a few towns and cities is composed of set-
tlements scattered over its extensive area. There are few railroads and the
method of communication to many points is difficult and uncertain. In all
this territory at the November election of 1916 only about fifteen thousand
(15,000) ballots were cast for the Delegate to the House of Representatives.
It is only natural that the legislature in adopting the Australian ballot
should take these facts into consideration and in order that all the people
in the Territory might have the opportunity to exercise the elective fran-
chise, it being evident in many instances that at precincts in remote sections
the official election supplies would not be delivered, enacted the provision,
which is such an unusual exception to the Australian ballot law in general.

It was foreseen by the Territorial legislature that it would be necessary,
if the electors in many of the outlying precincts were to have the opportunity
to vote at all, they should be given the privilege of either writing or printing
their ballots, and the legislature’s foresight and expectations in that respect
are abundantly confirmed by the facts in this ease. This provision was en-
acted in the interest of the electors in remote places in order to secure for
them the exercise of the privilege of voting, and it is not quite possible to
believe that in making it the duty of the election judges to certify to the
facts which prevented the use of the official ballots it was ever intended that
their failure to do so would vitiate the returns and deprive the citizen of the
right to have his ballot counted as cast.

According to the record in this ease, there were only eight precincts in the
entire Territory where the official ballots were not received in the 1916 elec-
tion. From five of these there were no certificates accompanying the returns
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showing why official ballots were not used. It is not contended that any
fraud was committed at any of these precincts, and there is no proof in the
record to that effect.

If the result of the election should be determined by the vote at these pre-
cincts, why should not a candidate be permitted to submit proof to a court
or to the House of Representatives showing the facts as to the presence or
want of presence of the official ballots? In the judgment of your committee,
such a right existed. We are further of the opinion that the record satisfac-
torily establishes the feet that official ballots were not received at the pre-
cincts in question and that the proof is made by legal and competent evi-
dence.

It is contended that this conclusion could not be reached without consid-
ering ex parte affidavits, private letters, telegrams, and incompetent hear-
say. It is true that there is much private correspondence by letter and wire
and a number of ex parte affidavits in this record which are not evidence,
and which have no place here, and have not been considered by the com-
mittee in reaching its conclusion.

It is important, therefore, to state the facts established by legal proof
upon which we reached the conclusion that the required official ballots were
not supplied.

. . . [I]n the judgment of your committee, from the established facts and
circumstances surrounding the voting at the Bristol Bay precincts, the infer-
ence is clear and satisfactory that the official ballots were not received by
the judges of election in the Bristol Bay district. These facts and cir-
cumstances may be stated as follows:

First. It was the duty of the judges of election to receive the official ballots
and to supply the electors with them as they appeared to vote. This duty
is imposed upon them by law, and the presumption is that they would have
discharged that duty. If the official ballots were there it is not probable that
all the voters and all the officials in this district would have used and per-
mitted the use of nonofficial ballots.

Second. Other official election supplies, being the official register and tally
book, were used by the judges of election at each of the precincts, and these
supplies were the same at the precincts where the majority was for Sulzer
as at precincts where the vote went for Wickersham.

Third. No reason or any cause of any character is shown or suggested why
the election officials or voters in this remote locality should have declined
to use the official ballots with the names of the parties for whom they de-
sired to vote printed thereon and instead prepare with pencil, typewriter,
and other means the ballots which they cast. What reason could be given,
for instance, for those who desired to vote for Mr. Wickersham declining to
use ballots upon which his name was printed and taking ballots upon which
the name of Mr. Sulzer was printed and going to the trouble to write
Wickersham’s name thereon in order to vote for him. It would not be safe
or correct to assume, without proof, that there was a conspiracy or a general
understanding to prevent the use of official ballots in this section of the Ter-
ritory.
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In our judgment, a careful study of this record will preclude to any unbi-
ased mind the belief that official ballots were supplied at any of these pre-
cincts, and it is not surprising that the election returns sent from this iso-
lated and remote section should be found wanting in some formality. It is
true the required certificate did not accompany the returns from all the pre-
cincts, but this statute places no penalty upon the voter on account of the
absence of that certificate.

This is undoubtedly just such a case as the Legislature of Alaska had in
view when this exception, authorizing the voters to write or print their bal-
lots, was enacted as a part of the laws of that Territory. Had it been the
intention of the legislature to vitiate the returns in the absence of this cer-
tificate as a part thereof, and to thus deprive the voter of his ballot without
any fault of his own, the statute would have so provided.

THE NOME DIVISION

The two precincts here where the required certificate did not accompany
the returns are Utica and Deering.

A certified copy of the certificate . . . made by the clerk of the United
States District Court of Alaska, second division, reads as follows:

We, the undersigned judges of election held November 7, 1916,
at Utica voting precinct in the Fairhaven recording district, here-
by certify that at the time of said election there had been no bal-
lots received, and Mr. Ketner, of Deering, had the form of ballots
telephoned from Candle and repeated it to Utica, and we wrote
the ballots, using the form as we received it.

The officials at this time were endeavoring to get the true facts about the
election and to supply the deficiency in returns. There certainly could have
been no design in making the statement contained in the above certificate.
When the committee examined the original returns from Utica and Deering
it was found that the ballots at Utica were written with lead pencil and con-
formed in all respects with the official ballot. The ballots used at Deering
were in the same form and prepared with typewriter. It is not probable that
the election judges at these two precincts, without having received any infor-
mation as to the form and contents of the official ballot, which was quite
lengthy, could have prepared ballots substantially in that form and con-
taining the information as to the candidates and subjects that were printed
on the official ballots. The one conclusion is that the information contained
in this certificate is correct. The certificate is under the seal of the clerk of
the district court, the officer with which such certificate should be filed, and
therefore legal evidence. Had these officials at Utica and Deering received
the official ballots, it is inconceivable that they would have made with pencil
and typewriter ballots in the same form for the use of the voter.

The evidence satisfactorily establishes the fact that no official ballots were
received at either Utica or Deering precincts. Of course, under the view
taken by the court, this evidence could not be considered, although it be of
the most convincing character, but under the view taken by the committee
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it has been considered here, and in view of this evidence and our apprecia-
tion of the law, the votes at Choggiung, Nushagak, Bonafield, Utica, and
Deering should not have been rejected.

VAULT PRECINCT

The vote at this precinct was rejected because the judges of election had
failed to sign the certificate in the back of the register and tally book. This
same book showed that the judges of election were duly sworn and that they
compiled the count and tallied the vote and complied with all other formali-
ties except the signing of this certificate, which was sent to the Territorial
canvassing board. It was also the duty of the judges of election to send a
duplicate certificate, showing the result of the election to the clerk of the
court of that division, and undisputed evidence shows that the original du-
plicate certificate, dated November 7, 1916, was filed with the clerk of the
court and signed by all the judges, and that a certified copy of that certifi-
cate, made by the clerk of the court, had been sent to and was in the posses-
sion of the canvassing board. It is conceded that considerable argument
might be made in favor of the reasons for rejecting the votes at the other
precincts, but it is very difficult to find any support in law for throwing out
the vote at Vault. The certified copy of the certificate, showing the vote at
this precinct, was before the canvassing board and the information conveyed
to the court that the certificate was before the board. This certificate was
under the seal of the public officer, made by law the legal custodian of that
document. The copy of this certificate is found on page 146 of the printed
record. The committee holds that the vote at the Vault precinct should not
have been rejected.

Suffrage.—Indians born in Territory and severed from tribe are
permitted to vote as citizens; ballots cast by nonresidents of precinct
or Territory are invalid, as are ballots cast by military personnel in-
voluntarily stationed in the Territory.

Evidence.—All ballots cast by Indians were validated for lack of
sufficient proof showing specific voters not qualified.

Returns were rejected by proportional deduction method where
there was no evidence for whom unqualified voters had cast ballots.

Report for contestant, who was seated. Contestee unseated.

Under the law of Alaska every native Indian, born within the limits of the
Territory, who has severed his tribal relationship and adopted the habits of
civilized life becomes a citizen and is entitled to vote. The law provides
methods by which he may obtain evidence showing that he has met with the
requirements of the law, but this is not compulsory, leaving the matter a
question of fact peculiar to the individual case.

From the indefinite, conflicting, and unsatisfactory character of the evi-
dence in this case it is not practical or possible to say whether or not the
election officers were within the law in receiving or rejecting the votes of In-
dians who voted or would have voted at this election. With very few excep-



1314

DESCHLER’S PRECEDENTSCh. 9 App.

tions, the evidence is of a general nature, and with respect to many there
is no evidence at all. The evidence fails to disclose any intention or attempt
to commit fraud at either of the precincts in question and where the Indians
voted. The election officers have particular knowledge of the conditions and
the people in the locality surrounding precincts where they preside, and it
is their duty to know that each voter is duly qualified before permitting him
to deposit a ballot. These officers are presumed to have discharged this duty.
The evidence shows very clearly that many of the Indians were entitled to
vote. The Indian vote is mingled with that of other citizens, and the record
points out no intelligent way by which it may be ascertained that any injury
is actually proved to have resulted to either candidate on account of the In-
dian vote. It is probable that a portion of this vote is illegal, but the action
of election officers charged with the duty of conducting elections should not
be set aside except upon definite proof, and the votes once received by such
officers should not be rejected unless the proof establishes in some definite
way that the voters were not qualified and the number and identity of votes
that should not be counted, and especially is this true in the absence of proof
of any conspiracy to commit fraud.

The testimony shows that they were qualified electors under the laws of
Alaska, and each on being examined as a witness states that he appeared
in person and offered to vote and that he would have voted for Sulzer, and
the committee is of the opinion that their votes should be so counted. (Print-
ed record 335 and 338.)

While not connected with this or the other main features of the case, are
the votes of Louis Klopsch, who was not a resident of the precinct in which
he voted, and Julius Forsman, of foreign birth, unnaturalized, both of whom,
according to direct and undisputed testimony, voted for Wickersham. These
votes should not have been received or counted, and are accordingly de-
ducted from contestant’s vote. (Printed record 240 and 261.)

The result of the findings in these two instances is a gain for Sulzer of
2 and a loss for Wickersham of 2, or a net gain for Sulzer of 4 votes.

SOLDIER VOTE

The evidence shows conclusively that 36 soldiers in the United States
Army, stationed in Alaska, voted in this election—4 at Eagle and 32 at Fort
Gibbon. Apparently there is no difference or controversy as to the facts in
relation to these soldiers, except in respect to their right to vote at these
precincts in Alaska. Hence, the question is purely of a legal nature. The
facts may be stated as follows: . . .

Seven were honorably discharged and reenlisted in Alaska on the fol-
lowing day.

Each and all of them had been in the Territory more than a year imme-
diately preceding the date of election and at Eagle or Fort Gibbon more than
30 days immediately preceding election day.

If they had acquired a legal domicile in Alaska, they were entitled to vote
and the votes should be counted; otherwise not.
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To become a citizen and a qualified elector in Alaska, a bona fide resi-
dence of one year in the Territory and 30 days in the voting precinct is re-
quired.

The question of domicile or place of residence of those in the military serv-
ice of the country, either as officers or as men in the line, has been before
Congress and in the courts in a number of cases, but not of very recent date
so far as Congress is concerned. The subject is one of great importance and
absorbing interest just at this time, not only in this case and in Alaska, but
throughout the country.

The soldier has an interest in knowing what construction is going to be
placed upon the law affecting his domicile with its civil and political rights
and privileges during his absence in the service of the country, while, on the
other hand, the public is equally concerned as to the conditions under which
a new domicile or residence may be acquired by those in the military service
and stationed at many places in the several States.

Hence a very careful examination of the authorities bearing upon this
question has been made, and we submit as a correct statement of the law
the following:

(1) In the case of an officer or enlisted man in the Military Es-
tablishment, held that his domicile during his continuance in the
service is the domicile or residence which he had when he re-
ceived his appointment as an officer or entered into an enlistment
contract with the United States. This is true whether such a
domicile was original—that is, established by nativity—or by resi-
dence with the requisite intention, or derivative, as that of a wife,
minor, or dependent. This residence or domicile does not change
while the officer remains in the military service, as his move-
ments as an officer are due to military orders; and his residence,
so long as it results from the operation of such orders, is con-
strained, a form of residence that works no change in domicile.

(I.A.) A person in the military service of the United States is
entitled to vote where he has his legal residence, provided he has
the qualifications prescribed by the laws of the State. He does not
lose such residence by reason of being absent in the service of the
United States. The laws of a particular State in which he is sta-
tioned and has only a temporary as distinguished from a legal
residence may, however, permit him to vote in that State after a
certain period of actual residence.

(Digest of Opinions of the Judge Advocates General of the
Army. Howland. Pages 976, 977, 978.)

Also from McCrary on Elections, page 70, sections 90 and 91:

Sec. 90. The feet that an elector is a soldier in the Army of the
United States does not disqualify him from voting at his place of
residence, but he cannot acquire a residence, so as to qualify him
as a voter, by being stationed at a military post whilst in the
service of the United States.



1316

DESCHLER’S PRECEDENTSCh. 9 App.

Sec. 91. Soldiers in the United States Army cannot acquire a
residence by being long quartered in a particular place, and
though upon being discharged from the service they remain in
the place where they have previously been quartered, if a year’s
residence in that place is required as a qualification for voting,
they must remain there one year from the date of discharge be-
fore acquiring the right to vote.

See also, Hinds’ Precedents, volume 2, pages 70 and 71; section 876 Tay-
lor v. Reading, Forty-first Congress.

Also Report of Judiciary Committee of Senate in the case of Adelbert
Ames, Senator from Mississippi—Compilation of Senate Election Cases, 375.

Applying this law to the facts here, the 36 soldiers stationed in Alaska
who voted at Eagle and Fort Gibbon were without legal domicile there and
were not in any legal sense inhabitants of the Territory, and therefore were
not qualified electors therein.

It is contended, however, that these soldiers had changed their residence
from the States where they enlisted to Alaska and had acquired domicile
there. The evidence in support of this is that they appeared on election day,
and upon their votes being challenged, took the required oath containing the
declaration of residence and voted.

Now in keeping with what was apparently the view held by some of these
officials, in the argument for the contestee, the contention is made that the
residence or domicile of a soldier is determined by his intention; that
(quoting from brief) ‘‘these soldiers have already shown their purpose and
have established their residence in Alaska.’’

This argument seems to be based upon the assumption that the soldier
or officer in the military service sent under orders away from the State of
his original domicile and stationed in another State, while subject to the or-
ders of his superiors, can have and exercise voluntarily and in his own right
the requisite intention necessary to effect a change in domicile and that,
after being so stationed for the statutory period required for voting, a dec-
laration of choice of domicile accompanied by the act of voting constitutes
sufficient evidence that the change has been effected.

Without stopping to discuss the public policy of approving here and estab-
lishing a rule of this kind, it is sufficient to say that the law and authorities
are in practical harmony and are all the other way.

So under the laws of Alaska, as in all the States in so far as the com-
mittee is informed, a person to be a qualified elector must, in legal accepta-
tion, be an inhabitant.

Manifestly no one can become an inhabitant in Alaska or in any of the
States (at least without some provision of the law authorizing) who does not
initiate and continue his residence there voluntarily, on his own motion and
in his own right.

At Eagle and Fort Gibbon, where the 36 votes, which the committee have
found illegal, were cast, a total of 92 votes were polled, as follows:



1317

ELECTION CONTESTS—APPENDIX Ch. 9 App.

Sulzer Wickersham

Eagle ...................................................................................... 33 13
Ft. Gibbon .............................................................................. 37 9

Total .......................................................... 70 22

It is not definitely shown for whom these voters cast their ballots, with
the exception of eight voting at Fort Gibbon, seven of whom testified they
vote for Sulzer and one for Wickersham.

Of the remainder, in order to save the votes legally cast and avoid dis-
carding the entire poll at these precincts, a pro rata deduction should be
made in accordance with the rule established in the case of Finley v. Walls,
Forty-fourth Congress (Smith, 373, McCrary, sec. 495, p. 364), where the
principle upon which the rule is founded is thus stated:

In purging the polls of illegal votes the general rule is that, un-
less it be shown for which candidate they were cast, they are to
be deducted from the whole vote of the election division and not
from the candidate having the largest number. Of course, in the
application of this rule such illegal votes would be deducted pro-
portionately from both candidates, according to the entire vote for
each.

With a deduction made on this basis, and according to the testimony of
the eight who disclosed for whom they voted, the total result at these two
precincts would then stand:

Sulzer, 42; Wickersham, 14; being a loss of 28 for Sulzer and
8 for Wickersham, or a net loss for Sulzer of 20.

Readjusting the entire vote in accordance with the findings and conclu-
sions of the committee, the result finally established is:

Wickersham ............................................................................. 6,480
Sulzer ....................................................................................... 6,433

Plurality for Wickersham ........................... 47

CONCLUSION

Wickersham had a plurality of the vote as returned and canvassed. There
has been no serious dispute about this fact.

The certificate of election which was about to issue to him upon the com-
pletion of the canvass was withheld and awarded to the contestee by a judg-
ment of the court based upon a construction of the law with which your com-
mittee could not agree, and which was not in keeping with the precedents
established by the House of Representatives.

For the reasons assigned, your committee recommends to the House the
option of the following resolutions:
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1. That Charles A. Sulzer was not elected a Delegate to the House of Rep-
resentatives from the Territory of Alaska in this Congress, and is not enti-
tled to retain a seat herein.

2. That James Wickersham was duly elected a Delegate to the House of
Representatives from the Territory of Alaska in this Congress, and is enti-
tled to a seat herein.

Privileged resolution (H. Res. 492) agreed to (229 yeas to 64 nays
with 13 ‘‘present’’) after debate on Jan. 3, 4, and 7, 1919, and after
rejection of motion by Mr. John L. Burnett, of Alabama (131 yeas to
187 nays with 1 ‘‘present’’) to recommit the contest to the Committee
on Elections No. 1 with instructions to report thereon by or before
Feb. 10, 1919 [57 CONG. REC. 1059, 1106, 65th Cong. 3d Sess., Jan.
7, 1919; H. Jour. 53, 55].

§ 1.5 Gerling v Dunn, 38th Congressional District of New York.

Notice of contests, although found insufficient for lack of particular
specifications, did not prevent decision by committee on election on
merits of contest.

Ballots.—Committee on elections refused to consider allegations
that state statutes governing arrangement of machines violated the
state constitution.

Evidence.—Contestant failed to offer sufficient proof of fraud by of-
ficials or irregulatories in use of machines.

Report for contestee, who retained seat.
Report of Committee on Elections No. 1 submitted by Mr. Riley J.

Wilson, of Louisiana, on Feb. 17, 1919, follows:

Report No. 1074

CONTESTED ELECTION CASE, GERLING V DUNN

The result of the election of November 7, 1916, in the district, as
shown by the official returns and as between the contestant and
contestee, was as follows:

Thomas B. Dunn ...................................................................... 29,894
Jacob Gerling ........................................................................... 13,867

Majority for Dunn ....................................... 16,027

The grounds upon which the contest is based, as set forth in the petition
of the contestant, are substantially that the election held in the thirty-eight
congressional district of New York on November 7, 1916, was illegal and un-
constitutional for the reasons that—

First. The voting machines used at said election did not comply with the
requirements of the election law of the State of New York and that they
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were not legal machines as defined by the statutes of that State and were
not so arranged for use in voting as required by the New York election laws.

Second. That certain provisions of the constitution of the State of New
York had been violated in the manner and method of conducting the election
by the use of such voting machines and also by the enactment of a special
law by the Legislature of New York State designed especially for Monroe
County, under which law this election was conducted.

Third. That the voting machines used at this election were prepared and
arranged by an expert and not by the proper legally constituted authorities,
and that such machines were not properly tested before use at this election.

Fourth. That the machines used at this election did not provide a secret
method of voting as provided by the New York State constitution.

The contestant does not allege that he was elected or that the contestee
did not receive a majority of the votes cast, the contention being that the
election was illegal and void.

The notice of contest is faulty and defective in the respect that the allega-
tions are vague, indefinite, and general. However, the committee considered
the merits of the case.

Practically all the grounds upon which the contest is based relate to mat-
ters of policy that should be addressed to the consideration of the legislative
department of the State government, or to questions proper to be deter-
mined and adjudicated by the courts of New York State and not by Con-
gress.

It has not been and should never be the policy of the House of Representa-
tives to pass upon the validity of State laws under which elections are held
when the complaint is that the legislative enactment is contrary to the pro-
visions of the State constitution.

VOTING MACHINES

Congress has authorized the use of voting machines in the States.
On February 14, 1899, section 27, Revised Statutes of 1878, was amended

and reenacted to read as follows:

All votes for Representatives in Congress must be by written
or printed ballot or voting machine, the use of which has been
duly authorized by the State law; and all votes received or re-
corded contrary to this section shall be of no effcet.

Voting machines have been in use in New York State for many years, au-
thorized by its constitution, provided for by its legislature, and sanctioned
by its courts.

The evidence in this case fails to support by definite proof any of the
charges made against the machines used at this election or to disclose any
fraudulent or illegal action on the part of any official connected with the con-
duct of the election, or the canvass, tabulation, and return of the vote.
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RESOLUTION

Your committee therefore recommends to the House the adoption of the
following resolution:

That Thomas B. Dunn was duly elected a Representative in
this Congress from the thirty-eighth congressional district of the
State of New York and is entitled to retain a seat herein.

Reported privileged resolution (H. Res. 585) agreed to by voice vote
and without debate [57 CONG. REC. 3578, 65th Cong. 3d Sess., Feb.
17, 1919; H. Jour. 199].

§ 1.6 Britt v Weaver, 10th Congressional District of North Carolina.

State election law requiring ‘‘X’’ marking of ballots by voters was
construed as mandatory and applicable to written ballots containing
a single name, by committee on elections minority and by the House
(overruling majority committee report declaring contestee elected by
validating written unmarked ballots).

Report of Committee on Elections No. 3 submitted by Mr. Walter
A. Watson, of Virginia, on Feb. 21, 1919, follows.

Report No. 1115

CONTESTED ELECTION CASE, BRITT V WEAVER

The official returns of the election held on November 7, 1916, as
ascertained and judicially determined by the canvassing boards of the re-
spective counties of the district and by the State board of canvassers,
showed the following result:

Weaver ...................................................................................... 18,023
Britt .......................................................................................... 18,014

Majority ....................................................... 9

Contestant’s claim is that the official returns, properly ascertained and
determined, should have shown the following result:

Britt .......................................................................................... 18,008
Weaver ...................................................................................... 17,995

Majority ....................................................... 13

QUESTION AT ISSUE

The question at issue is one of law, and in the view of the committee it
is decisive of the merits of the case. Its decision rests upon the disposition
to be made of certain ballots cast by voters at the election and not marked
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in accordance with the directions of the State law. The question arose in this
way:

The canvassing board of Buncombe County attempted and did include as
a part of the official vote ascertained some 33 of such unmarked ballots (27
of which were counted for Weaver and 6 for Britt), thereby making the vote
of that county 4,353 for Weaver and 4,043 for Britt, instead of 4,325 for
Weaver and 4,037 for Britt as contestant claimed it should have been.
Against this action of the board contestant protested and instituted man-
damus proceedings in the superior court of the State to compel the board
to exclude the aforesaid ballots from the official count. The court held that,
under State law, the board of canvassers possessed not only ministerial, but
judicial, functions in determining election returns, and that hence it had no
power to review its discretion, or to compel by mandamus its exercise in any
particular way. From this judgment contestant appealed and after exhaus-
tive argument the supreme court of the State sustained the opinion of the
court below, and thereupon the State board of canvassers directed the cer-
tificate of election to be issued to the contestee. Thus the contestant sought
and obtained the adjudication of the State courts upon the legal questions
involved, so far as those tribunals felt they had jurisdiction to determine
them in the proceedings brought.

THE UNMARKED BALLOT

The Australian ballot was not in use in North Carolina. The law gov-
erning general elections as it stood prior to 1915 required that ‘‘ballots shall
be on white paper and may be printed or written, or partly written and part-
ly printed, and shall be without device,’’ that the size of the ballot should
be prescribed by the State board of elections; that separate ballots and sepa-
rate boxes should be used for the various Federal, State, and local offices,
and that the ballots should be given out to the voters at the polls and each
voter might deposit his own ballot if he chose. No account had to be kept
of the number of ballots issued to the voters, and after the canvass by the
election officers, which had to be in public view, the ballots voted were not
made a part of the returns or required to be preserved in any way.

Such were the general provisions of the law in so far as they affected the
ballot at a general election prior to 1915. In that year the State undertook
to legalize its primary elections, and in section 32 of the act inadvertently,
as is manifest from the context and its subsequent repeal, incorporated the
following provision:

That opposite the name of each candidate on the general ticket
to be voted at the general election shall be a small square, and
the vote for any candidate shall be indicated by marking a cross
mark, thus (X), in the square, and no voter shall vote for more
than one candidate for any office. But there shall also be a large
circle opposite the names of each party’s candidate on each ticket,
and printed instructions on said ticket that a vote in such large
circle shall be a vote for each and all of the candidates of the var-
ious officers of the particular party, the names of whose can-
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didates are opposite said circle, and if a voter in a general elec-
tion indicates by a cross in such large circle his purpose to vote
the straight and entire ticket of any party, his vote shall be
counted for all the candidates of such party for the offices for
which they are candidates, respectively, as indicated on such tick-
et.

This was the only reference to the subject in the whole act, and the provi-
sion was obviously intended to apply to a general ticket of some sort con-
taining the names of several candidates among which the voter could indi-
cate his choice by making the cross mark. But the act prescribed no such
ballot for use in the general election; on the contrary, the congressional bal-
lot in this election was separate and distinct for each political party, and
each ballot contained but a single name; it would seem, therefore, the said
provision could have had no application to a ballot of this kind, and that the
deposit of a ballot with a single name would indicate the voter’s choice be-
yond peradventure of doubt. . . .

Now, the evidence in the record shows that some 90 electors, presumably
qualified, cast their ballots in the election without making a cross mark in
the square opposite the candidate’s name. Did their failure to do so invali-
date their ballots? Your committee thinks not.

LAW OF THE CASE

Assuming that the statute intended to apply to a ballot with a single
name, which it seems to us would be without reason and against common
sense, the next question is whether such provision is mandatory, or merely
directory. If mandatory, the failure of the voter to comply would invalidate
the ballot; if only directory, his failure to follow legal forms in preparing his
ballot, provided he made his intention plain, would not deprive him of his
vote. The object of all election laws is to ascertain the will of the majority;
and when ascertained the will of the majority should prevail, even though
it be sometimes irregularly expressed.

It is hard to lay down any precise rule of construction so as to determine
in every ease what provisions of a statute are mandatory and which direc-
tory; but it is easy to gather from the legal text writers and from court deci-
sion what the general principle is applicable to the case in hand.

Judge Cooley’s rule:

Those directions which are not of the essence of the thing to
be done, but which are given with a view merely to the proper,
orderly, and prompt conduct of the business, and by a failure to
obey which the rights of those interested will not be prejudiced,
are not commonly to be regarded as mandatory; and if the act is
performed, but not in the time or in the precise mode indicated,
it may still be sufficient, if that which is done accomplishes the
substantial purpose of the statute. (Constitutional limitations, p.
113, and the following cases from State courts: Odiorne v. Rand,
59 N. H., 504; Pond v. Negus, 3 Mass., 230; Holland v. Osgood,
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8 Vt., 276; Colt v. Eves, 12 Conn., 243; People v. Hartwell, 12
Mich., 508; Edmonds v. James, 13 Tex., 52; People v. Tompkins,
64 N. Y., 53; State v. Balti. Comrs., 29 Md., 516; Fry v. Booth,
19 Ohio, 25; Slayton v. Halings, 7 Ind., 144.)

And relative to the construction of election laws in particular, the same
author says:

Every ballot should be complete in itself and ought not to re-
quire extrinsic evidence to enable the election officers to deter-
mine the voter’s intention Perfect certainty, however, is not re-
quired in these cases. It is sufficient if an examination leaves no
reasonable doubt upon the intention, and technical accuracy is
not required in any case. The cardinal rule is to give effect to the
intention of the voter, wherever it is not left in uncertainty, act.
. . . A great constitutional privilege—the highest under the Gov-
ernment—is not to be taken away on a mere technicality, but the
most liberal intendment should be made in support of the elec-
tor’s action wherever the application of the common-sense rules
which are applied in other cases will enable us to understand and
render it effective. (Item, pp. 914 and 920.)

McCrary, some time a representative from Iowa and a leading authority
on election cases, laid down this rule:

The language of the statute construed must be consulted and
followed. If the statute expressly declares any part of an act to
be essential to the validity of the election, or that its omission
shall render an election void, all courts whose duty it is to enforce
such statutes must so hold, whether the particular act in ques-
tion goes to the merits, or affects the result of the election, or not.
Such a statute is imperative, and all considerations touching its
policy or impolicy must be addressed to the legislature. But if, as
in most cases, the statute simply provides that certain acts or
things shall be done, within a particular time or in a particular
manner, and does not declare that their performance is essential
to the validity of the election, then they will be regarded as man-
datory if they do, and directory if they do not, affect the actual
merits of the election. . . . The principle is that irregularities
which do not tend to affect the results, are not to defeat the will
of the majority; the will of the majority is to be respected even
when irregularly expressed. (McCrary on Elections, pp. 93 and
94; and see to the same effect, Tucker v. Com. 20 Penn. St. R.
493).

‘‘Where the intention of the voter is clear the ballot will not be rejected
for faulty marking by the voter, unless a law undoubtedly mandatory so pre-
scribes,’’ was the rule formulated by Mr. McCall, of Massachusetts, in a very
able report from the Elections Committee and adopted by the House of Rep-
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resentatives in the Fifty-fourth Congress. (See Yost v. Tucker, 2 Hinds’
Prec., sec. 1077).

‘‘Where the intention of the voter was not in doubt the House followed the
rule of the Kentucky court and declined to reject a ballot because not
marked strictly within the square required by the State ballot law.’’ (Sylla-
bus 2 Hinds’ Prec., sec. 1121, in case of Moss v. Rhea, 57 Cong.).

In many cases the House has counted ballots rejected by the election offi-
cers under an erroneous construction of the law, and reference may be made
particularly to the case of Sessinghaus v. Frost in the Forty-seventh Con-
gress where this course was pursued. (2 Hinds’ Prec., sec. 975.)

The Supreme Court of North Carolina in construing the very statute
under review said:

If the matter was properly before us and we had jurisdiction
to decide it, we would hold as to the congressional ticket, which
has only one name on it, that all unmarked ballots ought to be
counted for the respective candidates, because the purpose of the
election is to ascertain the will of the voter, and the marking of
the ballot can only serve a useful purpose in ascertaining this will
when there are more names than one upon the ballot. (See Britt
v. Board of Canvassers, 172 N. C., p. 797.)

Applying the foregoing principles then to the question at issue, we have
these facts before us:

The statute nowhere else declares it to be mandatory to mark the ballot
in the square, nor pronounces the ballot invalid if not so marked; the mark-
ing could serve no purpose in indicating the will of the elector where only
one name appeared, as his intention was manifest upon the face of the ballot
itself; and lastly the marking of the ballot under such circumstances could
not, by any stretch of the imagination, be deemed of the essence of the elec-
tion or to affect its validity in any way.

For these reasons, therefore, we have no hesitancy in holding that section
32 of the North Carolina primary law of 1915 was not mandatory; but that
its provisions were directory only, and that the failure of the voter to comply
therewith did not invalidate his ballot. All the unmarked ballots properly
cast at the election should have been counted, and it was a mistake of law
for the election officers to have excluded them from their official returns.

. . . [I]t appears that there were 90 unmarked ballots voted at the elec-
tion, 43 of which already appear in the returns, leaving a balance of 47 not
counted by the election officers and which ought to go, 26 to Weaver and
21 to Britt. Adding these figures to the totals for the candidates already re-
turned we have the true state of the poll as follows:

Weaver, official returns (less 2 deducted as aforemen-
tioned),18,021, plus 26 unmarked ballots not counted ..... 18,047

Britt, official returns, 18,014, plus 21 unmarked ballots
not counted ........................................................................... 18,035

Majority for Weaver ................................... 12
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The above result we believe to be based upon clear and satisfactory proof.
We are not unmindful that there is some evidence tending to show there
was an unmarked ballot at Leicester precinct for contestant not counted,
probably 2 at Hazel for the contestee more than he is credited with above,
and a few such ballots at Peachtree not counted nor ascertained who for; but
the evidence in these cases is either conflicting or insufficient and the num-
ber of ballots involved not sufficient to change the result, and we therefore
excluded them from consideration.

QUANTITY AND CHARACTER OF EVIDENCE

The ballots not being preserved in North Carolina after being canvassed,
and a recount therefore being impracticable, the committee has accepted
none but clear and convincing testimony as to the number and contents of
these unmarked ballots. Fortunately the record discloses very little dispute
among the witnesses on the subject. Most of the testimony presented is from
the election officers representing both political parties who were called by
the contestant himself. It may be said, therefore, that the facts adduced rel-
ative to the unmarked ballots rests mainly upon contestant’s evidence,
which is practically uncontradicted. The ballots in the controversy and em-
braced in the above count were all found in the congressional boxes, kept
by bipartisan election officers against whom fraud in this respect has nei-
ther been charged nor proven, and there is the same presumption of their
having been cast by qualified electors as exists in favor of the other ballots
which came out of the same box.

The following minority views were submitted by Mr. Cassius C.
Dowell, of Iowa; Mr. Fiorello H. LaGuardia, of New York; and Mr.
Everett Sanders, of Indiana:

Report No. 1115, Part 2

After a careful study of the statutes of the State of North Carolina and
a thorough search of adjudications and the history of election legislation, we
find that these so-called amended and supplemental returns have no legal
status. These alleged returns were conceived and used by the board in a des-
perate attempt to prevent contestant, Mr. Britt, from receiving the election
certificate, which the record shows he was clearly and legally entitled to re-
ceive.

And these pretended returns did, in fact, become the basis upon which
Mr. Weaver now is a sitting Member in this House.

In other words, the so-called amended and supplemental returns were
used by the canvassing board for the purpose of overcoming the 13 majority
which contestant Britt had received in the district.

It is clear under the law that these alleged amended and supplemental
returns were not, in fact, amended or supplemental returns, and could not
legally form a part of a basis for certificate of election.

It is, therefore, apparent that the certificate of election should have been
issued to contestant J. J. Britt, and that he was legally entitled to same.
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It is apparent from the above statement that the original returns gave
contestant Britt a majority of 13 votes. The question then presented to the
committee and to the House is whether or not the evidence in this case is
sufficient to overcome such original returns.

Under the precedents of the House, when it appears that contestant
(Britt) had the majority of the votes according to the original returns, the
burden of proof then devolves upon the contestee (Weaver) to show that he
received a majority of the votes cast at the election.

The law of North Carolina at the time of the election, relating to the man-
ner of marking the ballot, was as follows:

That opposite the name of each candidate on the general ticket
to be voted at the general election shall be a small square, and
a vote for any candidate shall be indicated by making a cross
mark thus (X) in such square, and no voter shall vote for more
than one candidate for any office; but there shall also be a large
circle opposite the names of each party’s candidates on each tick-
et and printed instructions on said ticket that a vote in such
large circle will be a vote for each and all of the candidates for
the various offices of the political party the names of whose can-
didates are opposite said large circle; and if a voter at the general
election indicates by a cross mark in such large circle his purpose
to vote the straight or entire ticket of any particular party, his
vote shall be counted for all the candidates of such party for the
offices for which they are candidates, respectively, as indicated on
such ticket.

The language of the above provision of the North Carolina statute is clear,
concise, and unequivocal. It is subject to one interpretation, it wit, that a
ballot must be marked. It is similar to the provisions of the election laws
of nearly every State in the Union, and its purpose is to guard against the
very thing which happened in this case, that while the ballot is made plain
and easy in order that everyone, regardless of his education, may have an
equal opportunity to understand it and vote according to his desires, yet it
requires some affirmative act on the part of the voter to express his inten-
tion. This act was to place a cross mark in the square in front of the name
of the candidate the voter desires to vote for.

The contestee, Mr. Weaver, contends that in a number of precincts
throughout the district, ballots bearing his name were voted without the
voter placing the cross in the square in front of his name on the ballot, and
that these ballots should be counted for him; and that by counting these un-
marked ballots he received a majority of the votes cast at the election.

The minority of your committee believe that the law of North Carolina,
providing for the manner of voting and the manner of marking the ballot
is mandatory, and that the ballot should have been marked as provided by
this statute, in order to become a legal ballot. This is the general rule laid
down by the courts in construing similar statutes. And it is our opinion that
the unmarked ballots should not be counted.

We call attention to a few of the cases bearing upon this question.
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Where the law provides that the voter shall indicate the can-
didates for whom he desires to vote by stamping the square im-
mediately preceding their names or in case he desires to vote for
all the candidates of the party, etc.; Held, that this provision is
mandatory; the stamping of the square being the only method
prescribed by which the voter can indicate his choice. (Parvin v.
Wirnberg (Ind.), 30 N. E. 790.)

From the opinion of the court in this case, on page 791, we quote:

The doctrine that it is within the power of the legislature to
prescribe the manner of holding general elections, and to pre-
scribe the mode in which the electors shall express their choice,
is too familiar to call for the citation of authority. In this instance
it has declared that the mode by which the elector shall express
his choice shall be by stamping certain designated squares on the
ballot. There is nothing unreasonable in the requirement, and it
is simple and easily understood. Furthermore, if he is illiterate or
is in doubt, the law makes ample provision for his aid. If he does
not choose to indicate his choice in the manner prescribed by law,
he can not complain if his ballot is not counted. (Kirk v. Rhoads,
46 Cal. 399.) If we hold this statute to be directory only and not
mandatory, we are left entirely without any fixed rule by which
the officers of election are to be guided in counting the ballots.

Under a statute similar to the North Carolina statute, it was held that
a ballot on which the names of candidates were written in, but no cross
mark made after any of the names, can not be counted for any candidate.
(Riley v. Traynor (Col.), 140 Pac. 469.)

After quoting the statute, the court, on page 470 says:

There can be no mistaking this language. It requires that in
order to designate his choice, the voter must use a cross mark,
as the law requires. In this case, no cross mark was used any-
where with reference to any of the candidates for the particular
office in question, and the ballots ought not to have been counted.

Under a similar statute requiring the voter to make a cross designating
his choice of candidates, it has been held that a failure to comply with this
requirement invalidates the ballot. (See Vallier v. Brakke (S. Dak.), 64 N.
W. 180, at 184.)

The law has prescribed the manner in which an elector may ar-
range his ticket, and what act he may do to designate the can-
didates for whom he desires to vote. His act must correspond with
his intention, and unless it does the vote can not be counted. The
system devised is so simple that a man of sufficient intelligence
to know what a circle is, how to make a cross, and left from right,
can find no difficulty in making up the ticket he desires to vote.
He can have no difficulty in expressing his intention in the man-
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ner the law has prescribed. It is not necessary, therefore, to im-
pose upon judges of election or courts the duty of ascertaining the
intention of the voter, except in the manner pointed out by the
statute, namely, by the marks he has placed upon the ballot in
the manner prescribed by law.

Following this construction of the law, there can be no other conclusion
but that Contestant Britt was elected and is entitled to his seat.

Evidence of ballots cast by unqualified voters and of voters improp-
erly disqualified, which had been rejected by committee majority as
insufficient or hearsay, was relied upon by minority to establish con-
testant as elected despite counting of written unmarked ballots.

Majority report for contestee, who was unseated. Minority report
for contestant, who was seated.

OTHER IRREGULARITIES

But for the unmarked ballots there would have been no contest in this
case. They caused the dispute before the Buncombe County canvassing
board; they were the subject of litigation in the State courts; they were the
burden of the argument before the committee; and, in our view, they are the
heart of this whole controversy. But the contest once begun and issue joined,
after the manner of ancient lawyers, each side brought blanket charges
against the other, alleging other irregularities in the conduct of the election.
Contestant claims that 156 individuals voted for his opponent who were dis-
qualified by reason of nonage, or nonresidence, or nonpayment of poll tax,
or intimidation, or bribery, or crime, or insanity; and on his part contestee
contends that 200 voters disqualified for similar reasons were allowed to
vote for contestant. Contestant further claims that 21 qualified voters offer-
ing to vote for him were denied the right to cast their ballots.

Amid the pressure of other duties and with the time at its command it
would be a physical impossibility for the committee to trace out the details
of each of these near 400 cases, each depending for solution upon its own
state of facts, and it has been able to investigate carefully only a limited
number of them. The testimony relating to these questions is in most cases
hearsay, inconclusive, and often conflicting. Especially is this true when it
comes to proof of how the alleged disqualified voters cast their ballots. Un-
less the voter himself waives the secrecy which protects his ballot, sound
public policy would seem to forbid the reception of any evidence of the sub-
ject.

However, as far as we have been able to pursue the inquiry concerning
these alleged illegal voters, we have found that, upon the whole, the election
officers conducted the election with general impartiality and in good faith.
They represented both political parties, were upon the ground, had knowl-
edge both of individuals and local conditions; and with the witnesses and
public records before them they were in a situation to pass satisfactorily
upon the various questions of nonage, nonresidence, poll taxes, etc., which
arose before them. Being laymen for the most part and sometimes unlet-
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tered men, they occasionally made mistakes of law; but we have failed to
find the number either large or very important, and these mistakes, such
as they were, seem to us to have fallen about equally on both sides. In the
absence of fraud or palpable mistake, we would not feel justified in going
behind the election returns to review the judgment of officials exercised in
good faith upon questions of fact they were as competent to determine as
ourselves.

No facts disclosed by the record would, in our judgment, warrant the
House in undertaking now to hold the election over again, and to pass anew
upon the variant qualifications of several hundred individual voters.

This seems to have been the general view of the contestant himself, at
least as to a greater part of the district, when, appearing in his own behalf
before this committee, he said:

I ask further that you determine as to the 12 counties of the
district other than Buncombe County the acts of the returning
boards in these counties on November 9 were without grounds
sufficient under our laws and practice to warrant a review, etc.
(Committee hearing, p. 98.)

BALLOTS IN WRONG BOX

Among other irregularities complained of by contestee was the fact that
two ballots properly marked for him and found in a wrong box at Logan’s
Store precinct were rejected by the judges and not counted for him, while
ballots similarly misplaced, were counted for contestant at other precincts.
While the general rule of law undoubtedly is to count ballots placed in the
wrong box by mistake, in North Carolina this question, under the statute,
is left to the decision of the election officers; and their decision of the ques-
tion, once made, ought not it seems to us to be subject to review.

Any ballot found in the wrong box shall not be counted, unless
the registrar and judges of election shall be satisfied that the
same was placed there by mistake. (See section 4347, N.C. elec-
tion law.)

CONCLUSION

For the foregoing reasons the committee recommends to the House the fol-
lowing:

Resolved:
First: That James J. Britt was not elected a Member of this Congress.
Second: That Zebulon Weaver was elected a Member of this Congress and

is entitled to his seat.

On this issue the minority report stated:

The minority, however, desire to make it clear to the House that the evi-
dence shows that Mr. Britt was elected, if the unmarked ballots are counted.
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If, in counting the unmarked ballots, all the testimony in the record is
considered, contestant, Mr. Britt, has a clear majority of the votes cast at
this election.

Applying the ordinary rules laid down in contested-election cases with ref-
erence to ballots, which your minority believe must be applied, Contestant
Britt has a much larger majority. . . .

The majority report disposes of this issue as follows:

Being laymen for the most part and sometimes unlettered men,
they [referring to the boards] occasionally made mistakes of law;
but we have failed to find the number either large or very impor-
tant, and these mistakes, such as they were, seemed to us to have
fallen about equally on both sides.

The minority dissent from this conclusion. On the contrary, an analysis
of the evidence in respect to these votes does not show that the list is not
large nor unimportant. Neither does it show that they have fallen about
equally on both sides.

The minority find the number of illegal votes cast for Contestee Weaver
exceed any number that could possibly be claimed to have been cast for Con-
testant Britt and that the excess is 24 votes, not including the votes herein-
before specifically referred to. . . .

After thoroughly considering the record in this case, and after carefully
reviewing the evidence, we feel confident that contestant, Mr. Britt, has
been clearly elected, and by a majority of not less than 43 votes, even if the
unmarked ballots should be counted.

The undersigned minority, therefore, respectfully recommend the adoption
of the following resolutions:

Resolved, That Zebulon Weaver was not elected a Representa-
tive in the Sixty-fifth Congress from the tenth congressional dis-
trict of North Carolina, and is not entitled to retain his seat
therein.

Resolved, That James J. Britt was duly elected a Representa-
tive in the Sixty-fifth Congress from the tenth congressional dis-
trict of North Carolina, and is entitled to a seat therein.

The above resolutions were offered as a substitute to the majority
resolution.

Mr. Watson called up the privileged resolution recommended by
the committee majority, on which debate was extended to five hours
and equally divided between Mr. Watson and Mr. Dowell by unani-
mous consent. The substitute amendment offered by Mr. Dowell de-
claring contestee not elected and not entitled to retain a seat and de-
claring contestant elected and entitled to a seat was agreed to by 182
yeas to 177 nays, which vote was then reconsidered by 180 yeas to
177 nays. The substitute amendment was then again agreed to by
185 yeas to 183 nays with 6 ‘‘present.’’ The resolution as thus
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amended was agreed to (185 yeas to 182 nays with 6 ‘‘present’’), and
the motion to reconsider that vote was held not in order by the
House, thereby overruling the decision of the Chair by 173 yeas to
182 nays. [57 CONG. REC. 4777, 65th Cong. 3d Sess., Mar. 1, 1919;
H. Jour. 272–277.]

§ 2. Sixty-sixth Congress, 1919–21

§ 2.1 Tague v Fitzgerald, 10th Congressional District of Massachu-
setts.

Ballots, disputed at state recount or during taking of evidence,
were examined and recounted by the committee on elections upon
adoption by the House of a resolution authorizing subpena of ballots
and election officials.

Ballots, containing write-in or sticker votes for contestant but ab-
sent the corresponding crossmark required by state law, were held
valid, thereby overruling decision of state officials, where voter in-
tent was clear.

On Sept. 4, 1919, Mr. Frederick R. Lehlbach, of New Jersey, by
direction of the Committee on Elections No. 2 obtained unanimous
consent for the immediate consideration of the following resolution
(H. Res. 280):

Resolved, That M. W. Burlen, Edward P. Murphy, Frederick J. Finnegan
and Jacob Wasserman, the members of the board of election commissioners
of the city of Boston, or any successor of them in said office, be, and they
are hereby, ordered to be and appear before Elections Committee No. 2 of
the House of Representatives forthwith, then and there to testify before said
committee or such commission as shall be appointed touching such matters
then to be inquired of by said committee in the contested-election case of
Peter F. Tague against John F. Fitzgerald, now before said committee for
investigation and report and that the members of the board of election com-
missioners of the city of Boston bring with them all such ballots and pack-
ages of ballots cast in every precinct in the said tenth congressional district
of Massachusetts at the general election held in said district on the 5th day
of November, 1918, as were described as challenged, disputed, or contested
ballots, either at the recount of the ballots cast at said general election con-
ducted by said board of election commissioners of the city of Boston, or at
the taking of depositions before notaries public in this case; also, all ballots
received from absent soldiers and sailors and not counted; that said ballots
be examined and counted by or under the authority of such committee on
elections in said case; and to that end that proper subpoenas be issued to
the Sergeant at Arms of this House, commanding him to summon said mem-
bers of the board of election commissioners of the city of Boston, or any suc-
cessor in office of either of them to appear with such ballots as witnesses
in said case; that service of said subpoenas shall be deemed sufficient, if
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made by registered letter, and such service shall be so made unless other-
wise directed by said Committee on Elections No. 2; and that the expenses
of said witnesses and all other expenses under this resolution be paid out
of the contingent fund of the House; and that said committee be, and hereby
is, empowered to send for all other persons and papers as it may find nec-
essary for the proper determination of said controversy; and also be, and it
is, empowered to select a subcommittee to take the evidence and count said
ballots or votes, and report same to the Committee on Elections No. 2 under
such regulations as shall be prescribed for that purpose; and that the afore-
said expenses be paid on the requisition of the chairman of said committee
after the auditing and allowance thereof by said Elections Committee No. 2,
and when approved by the Committee on Accounts—was considered and
agreed to.

House Resolution 280 was agreed to by voice vote without debate
[H. Jour. 425, 66th Cong. 1st Sess.].

Report of Committee on Elections No. 2 submitted by Mr. Louis
B. Goodall, of Maine, on Oct. 13, 1919, follows:

Report No. 375

CONTESTED ELECTION CASE, TAGUE V FITZGERALD

Your Committee on Elections No. 2, having had under consideration the
contested election case of Peter F. Tague v. John F. Fitzgerald, tenth con-
gressional district of Massachusetts, and having completed its investigation
and consideration of same, herewith submits its report to the House of Rep-
resentatives.

Contestant and contestee were candidates for the Democratic nomination
for Member of Congress in the primaries in the September preceding the
election. Contestee, on the face of the returns, was declared to have received
the nomination, whereupon contestant instituted proceedings to have this
result reversed, first before the board of election commissioners of the city
of Boston and subsequently before the ballot-law commission of the State of
Massachusetts. The validity of contestee’s nomination was eventually
upheld, but the decision was rendered a few days before election day, too
late for contestant to file an independent petition whereby his name could
be printed upon the ballots to be used in the general election. The method
of voting in Massachusetts is by the voter making a cross after the name
of the candidate of his choice where it appears on the ballot. Where the
name of the voter’s choice is not printed on the ballot, he is permitted to
write the name thereon or affix thereto a sticker bearing the name of his
choice and then marking a cross after the name thus written or affixed. All
votes cast for contestant in the election necessarily were of this character.
On the face of the returns contestee was declared elected by a plurality of
238 votes in a total number of 15,293 votes cast for Member of Congress in
the entire congressional district.

One thousand three hundred and four ballots cast in said election were
disputed. Your committee carefully examined each of said disputed ballots
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and where possible gave to them such effect as from their examination was
obviously the intent of the voter casting the same, within such limitations,
however, as the common law and the statutes of the State of Massachusetts
prescribe. A large number of such ballots had affixed to them stickers bear-
ing the words ‘‘Peter F. Tague for Congress’’ or had the name of Peter F.
Tague written thereon without, however, a cross thereafter. No other can-
didate for Congress was voted for on such ballots. In the absence of a provi-
sion expressly rendering such a ballot void in the Massachusetts statute and
in the absence of a reported case on that point in this State, the committee
held that the intention of the voter to vote for Peter F. Tague was manifest
by affixing a sticker or writing the name, notwithstanding that the act had
not been completed by the making of a cross thereafter, and counted such
vote for Tague. Various other changes in specific cases from the determina-
tion of the local canvassers were made, the committee acting, except in the
above set forth instance, with practical unanimity. After such reexamination
of the ballots, the committee found the plurality of contestee to be 10 with-
out passing upon the validity of 14 ballots challenged at the polls, all for
contestee, and 6 soldier votes received in the office of the secretary of state
of Massachusetts on days subsequent to the day of election, of which 5 were
for contestee and one for contestant.

It is but just to state that in its review of these ballots the committee
found the work of the board of election commissioners of the city of Boston
to be fair, impartial, and accurate, the difference in its determinations and
those of the committee being substantially due to the feet that the Boston
commission was guided by an opinion of the attorney general of Massachu-
setts rendered some 20 years ago, which your committee was unwilling to
give the force of law in the absence of judicial support.

On Oct. 18, 1919, the following minority views to accompany
House Report 375 were, by unanimous consent, filed by Mr. James
W. Overstreet, of Georgia, and Mr. John B. Johnston, of New York:

The contestant, Mr. Tague, in our opinion utterly failed to carry the bur-
den he assumed in the contest. He failed to prove the allegations made in
his case. Mr. Fitzgerald was elected on the face of the returns and has a
certificate of election from the governor of Massachusetts and the governor’s
council. And he, of course, is entitled to his seat, unless the contestant can
show to the contrary.

When a Member of Congress is charged with the duty of passing upon the
title of the office of one of his colleagues he assumes a delicate and solemn
responsibility. Wholesale charges of fraud, intimidation, bribery, and coer-
cion were made by the contestant and his counsel, and these charges were
in no instance supported by proof.

The contestant alleged that several hundred ballots were cast for him
with stickers having his name thereon without a cross opposite his name,
and contended that if these ballots were counted for him there would be
more than enough of such ballots to change the result of the election. The
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committee sent for, and had brought before it, all of the contested ballots
and examined them carefully one by one,

Every ballot having a sticker with the name of Peter F. Tague without
a cross was counted for the contestant, although contrary to the law of the
State of Massachusetts. Every ballot having the name of John F. Tague, Wil-
liam H. Tague, or even Tague written on it With pencil or ink and without
a cross was counted for the contestant. He was given the benefit of every
doubt in counting the contested ballots. . . .

If certain ballots that were counted for Mr. Fitzgerald, or thrown out by
the commissioners and afterward counted for Mr. Tague by our committee,
could have changed the result by electing Mr. Tague, then the committee
would be justified by congressional precedent. But the most liberal count of
the ballots by the committee failed to change the result.

As the case stood after an examination of the ballots after which the com-
mittee gave Mr. Tague everything he claimed, contestee had a plurality of
10 votes, not counting challenged votes or soldiers’ votes that came in late,
which, if counted, would have given contestee a plurality of 25. To overcome
these 10 votes so that contestant could win, it was only necessary to prove
11 cases of illegal registration.

Returns, totally rejected in precincts where one-third of voters
therein were fraudulently registered, where other frauds were com-
mitted by party workers for contestee, and where contestee failed to
prove that remaining qualified voters had voted for him, established
a majority for contestant.

Returns in precincts containing fraudulently registered voters were
totally rejected rather than by proportional deduction method, where
an elections committee majority considered the frauds more preva-
lent than those proven and where illegal votes were not cast pro rata
between parties.

Registration.—Numerous incidents of merchants’ and municipal
employees’ fraudulently claiming domicile in certain precincts in
order to participate in local elections were held sufficient grounds for
rejection of entire returns from such precincts, though insufficient to
justify declaration of vacancy.

Majority report for contestant, who was seated upon unseating of
contestee. Minority views recommending declaration of vacancy and
separate minority views for contestee.

The majority report continues:

Contestant, among the reasons in his notice of contest, charges the fol-
lowing:

E. In ward 5 the large vote which was cast for you was com-
posed in great part of those who had been colonized in said ward
for the purpose of manipulation by the political organization of
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said ward, which colonization and illegal registration and illegal
voting was contrary to the State and Federal law.

Various other charges of frauds and irregularities at the general election
are made by the contestant. He also charges gross frauds and irregularities
in the conduct of the primary election, including the charge of colonization
and illegal registration. As these other charges were not determining factors
in the committee’s conclusions, save as they may have corroborative and cu-
mulative effect with regard to the charge E, your committee refrains from
discussing them in this report except as they are incidentally referred to
below.

Your committee, after careful and exhaustive scrutiny of the oral testi-
mony taken in the ease and the exhibits filed therewith, finds and reports
the following facts.

The laws of the State of Massachusetts do not provide for an annual per-
sonal registration of voters. Names appearing on the registry list are carried
subject to the check of a canvass made by police officers on the 1st day of
April of each year. Information not under oath furnished the police on this
occasion by a member of a household or by an employee of a hotel or lodging
house is sufficient to retain a name on the registry list. Holders of liquor
licenses must be residents of the locality in which the license permits them
to do business. Municipal employees must be residents of the municipality
upon whose pay roll they are. There were a large number of licensed liquor
places in the fifth ward of Boston. The existence of these licenses depended
upon the city of Boston voting wet in the local-option elections. Because of
the necessity of license holders being residents of the city of Boston and be-
cause of the desirability of the employees of these places voting in the Bos-
ton local-option election in order to insure the continuance of their employ-
ment, such liquor dealers, bartenders, waiters, and porters whose homes, in
fact, were elsewhere took advantage of the laxity of the registration laws by
causing their names to be placed upon the registry lists of the fifth ward,
retaining the same year after year by the expedient of spending a few nights
at some address in the ward on or about the 1st of April and voting in the
primaries and on election day and incidentally in the local-option election in
the fifth ward of Boston. The same state of facts obtains with regard to mu-
nicipal employees, particularly with regard to those who obtained their ap-
pointments through Martin M. Lomasney, the acknowledged political leader
of the fifth ward. This state of affairs is particularly prevalent in precincts,
4, 8, and 9 of said ward. There also are located in these three precincts 28
hotels or lodging houses. From these places 230 votes were cast, 153 of
which came from seven lodging houses.

Your committee finds and reports that large numbers of names of persons
were handed in to the police by the clerks of these lodging houses as being
domiciled there, who, in fact, were not such residents and of whom, subse-
quently, no trace could be found.

Your committee finds and reports that the total vote cast for all can-
didates for Congress in the fourth, eighth, and ninth precincts of the fifth
ward was 906. As a result of an investigation a list of 316 names of persons
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who had voted in the election in these three districts was compiled, who
prima facie evidence indicated were fraudulently upon the registry list.
These were summoned to appear and testify before the notaries public tak-
ing testimony under the authority of and by the direction of Congress. Serv-
ice of these summons was intrusted to the United States marshal of the ju-
dicial district and his deputies. Of this number 188 could not be found, ei-
ther at the addresses from which they voted or elsewhere. Seventy-seven
upon whom process had been duly served refused to appear. Of the remain-
der who appeared and by their testimony sought to justify the legality of
their vote, a large majority were not in fact domiciled at their voting ad-
dress, but had families elsewhere with whom they actually made their
homes, and their pretensions to a residence in these precincts of ward 5,
upon which they could legally predicate the right to vote there, were the
flimsiest subterfuge. In addition to this testimony, in 28 of the cases of al-
leged fraudulent registrants who refused to obey the congressional process,
the testimony of women who knew these men and their families proved their
nonresidence at the addresses voted from.

Your committee finds and reports that fully one-third of the total number
of votes cast in the fourth, eighth, and ninth precincts of the fifth ward of
Boston were fraudulent.

Your committee further finds and reports that Martin M. Lomasney is the
political boss of the fifth ward; that he is nominally a Democrat but that
when it suits his personal ends he has no hesitancy in wielding his power
to encompass the defeat of Democratic candidates; that he and his lieuten-
ants work through an organization located in the fifth ward, known as the
Hendricks Club; that he has built up his power through a number of years
largely by means of the fraudulent votes of the liquor dealers, bartenders,
and city job holders illegally registered in his ward and the padded returns
of alleged residents in the cheap lodging houses. Lomasney admits that he
used the full powers of his organization and resources to defeat contestant.

As an example of the methods employed, your committee refers to the fact
that at the primary election the names of a number of young men who were
absent from Boston in the military or naval service of the country were
voted on, among these being the son of the president of the Hendricks Club
and the son of the secretary of that organization. In each ease where the
name of the son was thus fraudulently voted on, the father was in charge
of and present at the polling place at which such vote was east.

Your committee further points out that one of the workers on behalf of
the contestee, subsequent to the selection, admitted to a friend of contestant
that he had caused to be prepared and distributed stickers with no gum at-
tached, in order that the person seeking to vote for Tague would be thwarted
in this by the falling off of the sticker after the ballot had been deposited
in the box. Such a sticker without gum was produced in evidence, but there
was in fact no direct evidence produced showing the distribution at the polls
of such ungummed stickers by workers for the contestee. In corroboration of
the admission of the supporter of contestee, however, your committee found
on 10 ballots crosses after a blank space, with evidence that the paper in
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said blank space had been moistened, apparently in an endeavor to affix
something thereto.

That Lomasney exercised in this election control over large numbers of
these illegal registrants is demonstrated by the following incident. Process
under authority of ballot-law commissioners of Massachusetts had been
served on a large number of alleged fraudulent voters in the investigation
of the primary election. They refused to appear. The commission intimated
that their absence might militate against the eontestee. Lomasney there-
upon appeared in the court room at the head of some 45 alleged witnesses.
He admitted when testifying in the congressional investigation that he had
ordered these witnesses produced. He refused to render like assistance to
Congress. Questions as to his ability and willingness to assist Congress in
the production of evidence sought under its authority in conformity with the
procedure prescribed by it in statutes were excluded by the notary public,
Mancowitz, who functioned on behalf of contestee. In this the notary grossly
exceeded his authority. His performance during the hearing presents a curi-
ous admixture of ignorance and impudence. The attitude of Lomasney,
Mancowitz, and certain others present at the congressional proceedings on
behalf of contestee was one of defiance of the authority of Congress and re-
sentment at its interference in what they deemed their local affairs.

In the face of all this evidence contestee contents himself with a bare de-
nial and produces no testimony to refute it.

Mr. Robert Luce, of Massachusetts, submitted minority views to
accompany the committee report. Those views provided in part:

In the present case it was shown that illegal registration had also taken
place in the wards carried by Mr. Tague, and although no attempt was made
to prove it existed there to such an extent as in the wards carried by Mr.
Fitzgerald, there was nothing to indicate that even if it were possible to
prove in specific instances for whom illegal votes were cast, it would be
shown that no considerable number of such votes were cast for Mr. Tague.

2. Mr. Tague had been twice elected to Congress under the same condi-
tions as those of which he now complains. In each instance he sought and
accepted the support of Martin M. Lomasney, a ward leader whom he now
charges with being responsible for the frauds alleged. As a candidate for a
third term, he again sought the support of Mr. Lomasney, and only when
that was refused did he show any objection whatever to the methods by
which he had profited and with which he was thoroughly familiar. For many
years it has been common knowledge in Boston that many men whose real
homes are in the suburbs, make an annual pretense of living in the locality
here concerned, for financial, political, or social reasons. It has also been
commonly known that men in unreasonably large numbers have been reg-
istered from lodging houses, with the effect of making impersonation easy,
inasmuch as repeaters can vote on the names of such men with little fear
of detection. Mr. Tague took no offense at this state of affairs while it ac-
crued to his advantage. He then made no request to the election commis-
sioners that lists should be purged. He employed no investigators, no chal-
lengers. He did not assume it to be a part of good citizenship to lay the facts
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before the legislature and suggest a remedy. He acquiesced in what he now
declares to be fraud, because that was then to his benefit. It is a cardinal
principle of justice that he who seeks equity must come into court with clean
hands. A man may not profit by fraud both coming and going. Mr. Tague
is estopped by his previous acquiescence.

Mr. Overstreet and Mr. Johnston contended in their minority
views:

There is not one case of illegal registration conclusively proven. There was
no proof of one illegal vote cast for Mr. Fitzgerald. There has not been a sin-
gle name stricken from ward 5 voting list on Mr. Tague’s charges; in fact,
recent information discloses that the voting list this year just completed
shows 280 more voters registered in ward 5 than a year ago when this elec-
tion took place.

The majority of the committee bases its decision on the unsupported testi-
mony of contestant, which was the result of information received from can-
vassers, and clearly inadmissible in any court of law, and never before was
received before a congressional committee.

The contestant in his brief practically admitted that he had not proved
his allegation of illegal registration. He claims, however, that because his
unsubstantiated allegations were not answered by the persons involved he
is excused from proving them. This position is unsound for the reasons:

First. The burden of proof is on the contestant.
Second. There is a presumption that the certified voting lists are correct

and in compliance with the law.
Contestant attacks the right of many persons to vote where listed and reg-

istered in this district, claiming that they have no legal domicile there.
Every man must have a domicile. It is undisputed that he has a right to

choose his domicile. In the ease of men having several homes, they have the
right to choose any one of them as their domicile. In the ease of men moving
from place to place, it is clearly their right to choose their domicile, and the
question of domicile is a question of intent. . . .

Ward 5 comprises nearly the entire business section of Boston, with its
great hotels, docks, and wharves, great banks and warehouses, the two great
railroad terminals of Boston, the statehouse, post office, customhouse, city
hall, and the county courts. It has a highly diversified population in which
are represented all of the European countries, as well as the native Yankee.
There are many small hotels and lodging houses. There are a great many
places where men only live for a short while, and move from place to place.
There are many unfortunate men who are compelled by force of cir-
cumstances to live in these cheap places, but who have the right to a domi-
cile and the right to vote. These men can not be disfranchised because they
happen to live in a different house or on a different street at election time
than they did at the time they were listed by the police.

In Boston, men, in order to vote at election, must be listed where they re-
side the first week of April. If they are so listed they have the right to vote
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from such residence if qualified and later registered. (See sec. 14, chap. 835,
acts of 1914.)

All of the witnesses stated that they were listed and registered in ward
5 where they lived and nowhere else. Now, if these men live there intending
that it shall be their domicile, they can not be listed elsewhere, and without
listing they would not be entitled to vote elsewhere, and would therefore be
disfranchised.

Here is the law on this matter:

See. 69. In Boston there shall be a listing board composed of
the police commissioner of said city and one member of the board
of election commissioners.

Sec. 70. The listing board shall, within the first seven week
days of April in each year, by itself or by police officers subject
to the jurisdiction of the police commissioner, visit every building
in said city, and after diligent inquiry make true lists, arranged
by streets, wards, and voting precincts, and containing as nearly
as the board can ascertain, the name, age, occupation, and resi-
dence on the first day of April in the current year, and the resi-
dence on the first day of April in the preceding year, of every
male person twenty years of age or upwards, who is not a pauper
in a public institution, residing in said city. Said board shall des-
ignate in such lists all buildings used as residences by such male
persons in their order on the street where they are located, by
giving the number or other definite description of every such
building so that it can be readily identified, and shall place oppo-
site the number or other description of every such building the
name, age, and occupation of every such male person residing
therein on the first day of April in the current year, and his resi-
dence on the first day of April in the preceding year.

The board shall place in the lists made by it, opposite the name
of every such male person or woman voter, the name of the in-
mate, owner or occupant of the building, or the name and resi-
dence of any other person, who gives the information relating to
such male person or woman voter. (Chap. 835. Listing and Reg-
istration of Voters in Boston.)

As shown above in the statute the name of the informant must be given
to the police, so that this evidence was available to show whether or not
these men were bona fide residents.

Under this system in ward five, the police listed over 22,000 male persons
on the 1st of April 1918, six months before the election, and at a time when
Mr. Tague and Mr. Lomasney’s relations were most friendly, as shown by
Mr. Tague’s letter to Mr. Lomasney, which appears in the evidence, under
date of March 28, 1918, in which he asked him to send him the name of
a contractor whom he could use to get in on contracts to build some of the
cantonments, yet but 4,800 of these 22,000 possible voters were registered
on election day in November. Could any stronger answer be made to Mr.
Tague’s charge of colonization?
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It is also worthy of note that an examination of the voting lists in the
three precincts to be thrown out shows that the large majority of the voters
to be disfranchised were on the voting list all the time that Mr. Tague was
in Congress, and were known as his supporters, in fact were respongible for
hie first nomination. This does not look like colonization to defeat Mr.
Tague.

In order to decide that there was illegal registration so as to invalidate
any of the contestee’s votes, it must be shown either that the men charged
were acting in conjunction with the contestee or his friends in fraudulent
registration or that the informant or landlord were doing the same. This was
not shown in any case.

Having failed to properly prove this, the contestant, over contestee’s objec-
tion, read a prepared list of the names of persons alleged to be the same
persons registered in ward 5, and alleged to be residents of other districts
in other parts of the city, or in Boston suburbs.

This evidence was gathered by investigators, whose names the contestant
would not divulge, and which was not sworn to. He refused to allow
contestee’s counsel to examine the reports from which he was reading. . . .

Examination with a microscope by experts did not furnish any evidence
to substantiate the charge that stickers lacking gum were distributed. The
fact that dot a single voter testified to having received a sticker without gum
on it made it seem to some of the committee at any rate extremely improb-
able that the distribution of such stickers was general, if indeed it took place
at all.

The majority report concluded:

Having found the facts to be as above set forth, it remained for your com-
mittee to apply such remedy as would do justice and would conform to the
law.

Early in the history of congressional contested-election cases, the doctrine
was developed that where precincts or districts were so tainted with fraud
and irregularity that a true count of the votes honestly cast was impossible,
such precincts or districts must be rejected and the parties to the contest
may prove aliunde and receive the benefit of the votes honestly cast for
them. As early as the Fourteenth Congress, 1815–1817, in the case of Eas-
ton v. Scott (Rowell’s Digest, 68); the committee unanimously recommended
that the alleged return from the precinct of Cote Sans Dessein be rejected
and submitted resolutions declaring petitioner entitled to the seat. This re-
port was recommitted to the committee with instructions to receive evidence
that persons voting for their candidate were not entitled to vote on the elec-
tion. Apparently the recommendation of the committee to reject the vote of
the precinct was not questioned. The doctrine thus laid down by the Elec-
tions Committee in the Fourteenth Congress has been followed in an over-
whelming number of cases, the most recent being—

Horton v. Butler, twelfth Missouri, Fifty-seventh Congress. (Moore’s Di-
gest, 15.)
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Wagner v. Butler, twelfth Missouri, Fifty-seventh Congress. (Moore’s Di-
gest, 20.)

Connell v. Howell, tenth Pennsylvania, Fifty-eighth Congress. (Moore’s Di-
gest, 23.)

Gill v. Catlin, eleventh Missouri, Sixty-second Congress. (Moore’s Digest,
52.)

Gill v. Dyer, twelfth Missouri, Sixty-third Congress. (Moore’s Digest, 84.)
The contention that by this procedure honest voters lost their franchise

and that the parties are deprived of votes honestly cast for them is overcome
by the rule that evidence aliunde may be received to establish what persons
honestly voted in such precincts and for whom. Contestee after notice of the
charge and after knowledge of the testimony in support thereof that so many
fraudulent votes had been cast in the fourth, eighth, and ninth precincts of
ward 5 in the city of Boston as to vitiate the returns from that district had
ample opportunity, particularly in view of the influence and control exer-
cised over such voters in these precincts by his supporter, Martin M.
Lomasney, to produce persons lawfully entitled to vote in said precincts and
to prove by their testimony that fact and that they had voted for him. It has
at times been suggested that a proper procedure would be to deduct from
the return of a tainted precinct the number of fraudulent votes proved and
if it can not be established for whom such fraudulent votes were cast to ap-
portion the loss pro rata between the contesting parties. This course would
result in the election of the contestant. Your committee, however, is unwill-
ing to adopt this procedure and base its recommendations thereon, because
it believes that the number of fraudulent votes in these precincts was great-
er than the number actually proved; that in the conditions obtaining such
fraudulent votes were not cast pro rata between the parties to this contest;
that it is a bad precedent and consequently your committee is unwilling to
assume responsibility therefor and that as a remedy for the conditions devel-
oped by the evidence it is inadequate. Your committee rejects the suggestion
that the seat be declared vacant. Such a course in the state of facts proved
in this case is contrary to the established practice of the House of Represent-
atives. It is unfair to the contestant and to the honest voters of the tenth
congressional district of Massachusetts, the majority of whom voted for him.
It is repugnant to the legal maxim that there should be an end to litigation.
It is withholding by the House of Representatives the full measure of its dis-
approbation which it ought to set upon the situation disclosed in this case.

Rejecting these three precincts, your committee finds that the contestant,
Peter F. Tague, on the face of the returns, without considering the changes
made by the committee in its recount of the ballots, received a plurality of
316 votes over the contestee, John F. Fitzgerald. Giving effect to the revision
of the count of ballots, your committee finds that contestant had a plurality
of 525.

For the reasons assigned, your committee recommends to the House the
adoption of the following resolutions:

1. That John F. Fitzgerald was not elected a Member of the House of Rep-
resentatives from the tenth congressional district of the State of Massachu-
setts in this Congress and is not entitled to retain a seat herein.
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2. That Peter F. Tague was duly elected a Member of the House of Rep-
resentatives from the tenth congressional district of the State of Massachu-
setts in this Congress and is entitled to a seat herein.

Mr. Luce submitted:

With the conclusion of the majority of the committee that the seat now
occupied by John F. Fitzgerald should be declared vacant I agree, but I am
of the opinion that Peter F. Tague should not be declared to have been elect-
ed, for these reasons: 1. It is not possible to show that Mr. Tague received
a plurality of the votes legally cast. 2. The illegal registration of which Mr.
Tague complains and which furnishes the only sufficient ground for vacating
the seat was a continuance of the conditions that Mr. Tague twice accepted
when to his advantage, and that aroused his protest only when turned to
his detriment. He may not profit by fraud at which he had connived. 3. To
reject the polls of three precincts is not justifiable. 4. When an election is
tainted with fraud, the proper remedy is a new election.

. . . The proposal to change the result of an election by rejecting the poll
of three precincts raises a question of fundamental importance that the
House may usefully consider. It seems rarely if ever to have been fully dis-
cussed on its merits, either because involved with partisan considerations or
because ignored. Yet resort to the device has become so frequent, its dangers
are so manifest and manifold, it so lends itself to partisan abuse, that on
an occasion when the issue is between two men of the same political faith,
the House may well take advantage of the opportunity to declare, without
suspicion of prejudice or bias, what it may deem to be the true rule. . . .

The doctrine that there should be resort to other proof is laid down in nu-
merous cases, but unfortunately they are silent as to what should be done
if such proof is not available. For such a situation it seems to me the true
rule should be that laid down by a majority of the committee in the congres-
sional case of Curtin v. Yocum, in 1880:

It will be seen from all the authorities that where a new elec-
tion can be held without injury it is the safest and most equitable
rule to declare the election void and refer the question again to
the people in all eases where there are a greater number of illegal
votes proven, but for whom they voted does not appear, than the
return majority of the incumbent.

Mr. Overstreet and Mr. Johnston concluded:

If 11 cases or more of illegal registration were shown, and it was also
shown that these men had voted for the contestee, or from all the cir-
cumstances it could be reasonably inferred that they did, these votes taken
from the contestee would give contestant a plurality.

If contestant could have proven these illegal registrations, what is the ne-
cessity of disfranchising hundreds of honest voters?

The majority committee report states that there are 316 eases of illegal
registration on prima facie evidence. We deny this, but, if that is so, and
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they could show that more than 11 cast their votes for contestee, contestant
would be elected, and no honest voter would be disfranchised.

The action of the committee is indefensible for the reason that hundreds
of honest voters are disfranchised on insufficient evidence of illegal registra-
tion, whereas if only a few eases were proven conclusively the same result
could be obtained. . . .

The majority report would seem to indicate that the contestee should have
proven that he was elected.

It says that he could have easily brought hundreds of men in to show that
they voted for him.

It is a new doctrine that the burden of the proof is on the contestee. The
burden is absolutely on the contestant, and it does not shift. There was no
responsibility on contestee to bring any of these men to the hearing. If con-
testant could not prove his ease, there was no obligation, legal or moral, on
part of contestee to help him, and it should not be lost sight of that Mr.
Tague has never appealed to the election officials or courts of Massachusetts
for redress, contenting himself from the start with the statement that he
would fight his case out on the floor of Congress. It is unbelievable that a
State like Massachusetts would permit such practices as Mr. Tague alleges
without proper means of redress.

Upon such flimsy evidence as this Mr. Tague’s whole case rests. He has
not proved a single one of the charges made by him or made in the brief
and argument of his counsel. Both of them charged the various election offi-
cials in Massachusetts who had anything to do with the case with
crookedness and wrongdoing, to Mr. Tague’s disadvantage, yet every mem-
ber of the committee is satisfied that these officials acted fairly and con-
scientiously in the performance of their duties. The committee was told by
Mr. Tague and his counsel that hundreds of ballots would be found upon
which a spurious sticker had been placed, yet not one was found. No effort
has been made by him as far as the official records show to purge the ward
5 voting lists of any one of these so-called illegal voters.

Instead, Mr. Tague himself, according to the uncontradicted testimony at
the hearings of this case, stands convicted of using his own home and his
mother’s home for what he terms fraudulent registration.

On page 642 is the testimony of Patrick F. Goggin, a captain in the Bos-
ton fire department, who admitted under oath that he registered from Mr.
Tague’s own home, 21 Monument Square, Charlestown, Mass., for voting
purposes, while his wife and four children were living in Somerville since
1914.

On page 647 of the evidence is the statement of Martin Turnbull, cousin
of Mr. Tague, who admitted that he registered from Mrs. Tague’s home (Mr.
Tague’s mother) on Corey Street, Charlestown, Mass., while his wife and lit-
tle girl lived in Somerville.

On page 568, his counsel, Mr. Joseph P. O’Connell, admitted that he lived
in Brookline, which was his address in the directory at the time he was
elected from Boston to the constitutional convention two years ago.



1344

DESCHLER’S PRECEDENTSCh. 9 App.

Yet these are the men who want this Congress to disfranchise more than
1,000 American citizens for the very thing they were doing themselves in
order to give Mr. Tague the seat in Congress now held by Mr. Fitzgerald.

Mr. Tague was twice elected under the same conditions he now condemns.
Even in this contest he sought the support of the political organization
which he now charges with colonization, and only when he was refused sup-
port did he begin to complain. In our judgment he is by his conduct es-
topped.

In conclusion, we submit that the whole case of the contestant rests on
allegations and assertions with no substantial proof and that the
misstatements made by him in connection with the ballots justifies us in re-
jecting his uncorroborated testimony about illegal registration.

We therefore submit for the action of the House the following resolution
[H. Res. 356] in lieu of the resolution offered by the majority of the com-
mittee:

Resolved, That John F. Fitzgerald was duly elected a Member
of the House of Representatives from the tenth congressional dis-
trict of the State of Massachusetts in this Congress, and is enti-
tled to a seat therein.

On Oct. 23, 1919, Mr. Goodall, by direction of the Committee on
Elections No. 2, submitted House Resolution 355:

Resolved, That John F. Fitzgerald was not elected a Member of
the House of Representatives from the tenth congressional dis-
trict of the State of Massachusetts in this Congress and is not en-
titled to retain a seat herein.

2. That Peter F. Tague was duly elected a Member of the House of Rep-
resentatives from the tenth congressional district of the State of Massachu-
setts in this Congress and is entitled to a seat herein.

Debate on this resolution was by unanimous consent extended to
four and one-half hours, two hours to be controlled by Mr. Over-
street, 45 minutes by Mr. Luce, and the remaining time to be con-
trolled by Mr. Goodall with permission for him to yield to contestant
for debate. The previous question was to be considered as ordered on
all resolutions offered. After debate, Mr. Overstreet submitted and
then withdrew his resolution (H. Res. 356) declaring contestee elect-
ed and entitled to retain his seat. Thereupon Mr. Luce offered House
Resolution 357 as a substitute for House Resolution 355:

Resolved, That neither Peter F. Tague nor John F. Fitzgerald was duly
elected a Member of this House from the tenth congressional district of Mas-
sachusetts on the 5th day of November, 1918, and that the seat now occu-
pied by the said John F. Fitzgerald be declared vacant.
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This substitute resolution was disagreed to by division vote, 46–
167. House Resolution 357 was thereupon divided for the vote, and
both parts were agreed to by voice vote. [H. Jour. 528, 66th Cong.
1st Sess.]

§ 2.2 Carney v Berger, 5th Congressional District of Wisconsin.

Qualifications of Member.—A Member-elect having been excluded
from seat, after investigation by a special House committee, as not
qualified under section 3 of the 14th amendment of the U.S. Con-
stitution (for having given aid or comfort to enemies of the U.S. Gov-
ernment after having taken an oath of office as a Member of a prior
Congress), an elections committee concurred in such findings of dis-
qualification.

Report of Committee on Elections No. 1 submitted by Mr. Fred-
erick W. Dallinger, of Massachusetts, on Oct. 24, 1919.

On May 19, 1919, at the organization of the House of Representa-
tives of the Sixty-sixth Congress, Mr. Frederick W. Dallinger, of
Massachusetts, objected to the administration of the oath of office to
Victor L. Berger and offered the following resolution (H. Res. 6),
which was agreed to [58 CONG. REC. 9, 66th Cong. 1st Sess; H. Jour.
7]

Whereas it is charged that Victor L. Berger, a Representative-elect to the
Sixty-sixth Congress from the State of Wisconsin, is ineligible to a seat in
the House of Representatives; and

Whereas such charge is made through a Member of the House, and on his
responsibility as such a Member, and on the basis, as he asserts, of public
records and papers evidencing such an ineligibility:

Resolved, That the question of the prima facie right of Victor L. Berger
to be sworn in as a Representative of the State of Wisconsin of the Sixty-
sixth Congress, as well as of his final right to a seat therein as such Rep-
resentative, be referred to a special committee of nine Members of the
House, to be appointed by the Speaker; and until such committee shall re-
port upon and the House decide such question and right, the said Victor L.
Berger shall not be sworn in or be permitted to occupy a seat in this House;
and said committee shall have power to send for persons and papers and ex-
amine witnesses on oath relative to the subject matter of this resolution.

(Adoption of the above resolution was vacated by unanimous consent
on June 10, 1919, and the resolution was then amended to incor-
porate the initial ‘‘L’’ wherever it appears above and readopted.)

Pursuant to House Resolution 6, the select committee after thor-
ough investigation reported the following resolution (H. Res. 380),
which was agreed to by the House on Nov. 10, 1919 (311 yeas to 1
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nay), after extended debate, and which provided [58 CONG. REC.
8261, 8262, 66th Cong. 1st Sess.; H. Jour. 571]:

Resolved, That under the facts and circumstances of this case, Victor L.
Berger is not entitled to take the oath of office as a Representative in this
House from the fifth congressional district of the State of Wisconsin or to
hold a seat therein as such Representative.

Immediately upon the adoption of House Resolution 380, Mr.
Dallinger called up House Resolution 384 from the Committee on
Elections No. 1.

Report No. 414

CONTESTED ELECTION CASE, CARNEY V BERGER

I. FINDINGS OF FACT

At the election held in the fifth congressional district of the State of Wis-
consin on November 5, 1918, Victor L. Berger, the contestee, who was the
Socialist candidate, received 17,920 votes; Joseph P. Carney, the contestant,
who was the Democratic candidate, received 12,450 votes, and William H.
Stafford, who was the Republican candidate, received 10,678 votes. No ques-
tion is raised in this case as to the regularity of the election or the correct-
ness of the election returns.

Victor L. Berger, the contestee, previously had been elected to Congress
as a Socialist to the Sixty-second Congress in 1910 and had taken the usual
oath of a Member of Congress to support the Constitution of the United
States.

On October 3, 1917, the second-class mailing privilege of the Milwaukee
Leader, of which Victor L. Berger, the contestee, was editor in chief, and for
the publication of which he was responsible, was revoked by the Postmaster
General of the United States for a violation of the provisions of sections 1
and 2 of Title 12 of the act of June 15, 1917, commonly known as the Espio-
nage Act. This action was taken as a result of the publication of a series
of articles evidently printed in a spirit of hostility to our Government and
with the apparent purpose of hindering and embarrassing the Government
in the prosecution of the war.

On February 2, 1918, the contestee, Victor L. Berger, together with Ad-
olph Germer, J. Louis Engdahl, William F. Kruse, and Irwin St. John Tuck-
er, were indicted by the grand jury in the District Court of the United States
for the Northern District of Illinois, for a violation of sections 3 and 4 of
Title 7 of the Espionage Act.

Both of the above facts, as well as the continued activities of the
contestee, both as a member of the national executive committee of the So-
cialist Party and as editor in chief of the Milwaukee Leader, were well
known to the voters of the fifth congressional district of the State of Wis-
consin at the election held on November 5, 1918.
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Subsequent to the election, Victor L. Berger, the contestee, and his co-
defendants were tried before Judge Landis and a Federal jury at Chicago,
and on January 8, 1919, were found guilty as charged in the indictment. On
February 20, 1919, the contestee was sentenced to 20 years imprisonment
in the Federal Prison at Leavenworth, Kans. An appeal was taken by the
contestee to the United States Circuit Court of Appeals for the Seventh Dis-
trict, which appeal is still pending.

After careful consideration of all the evidence introduced at the Chicago
trial, in addition to the testimony submitted to your committee, your com-
mittee concurs with the opinion of the special committee appointed under
House resolution No. 6, that Victor L. Berger, the contestee, did obstruct,
hinder, and embarrass the Government of the United States in the prosecu-
tion of the war and did give aid and comfort to its enemies.

II. LAW APPLICABLE, TO THE CASE

There are two questions of law before your committee: First, Is Victor L.
Berger, the contestee, entitled to the seat to which he was elected? and sec-
ond, if not, Is Joseph P. Carney, the Democratic contestant, who received the
next highest number of votes, entitled to the seat?

In regard to the first question, your committee concurs with the opinion
of the special committee appointed under House resolution No. 6, that Victor
L. Berger, the contestee, because of his disloyalty, is not entitled to the seat
to which he was elected, but that in accordance with the unbroken prece-
dents of the House, he should be excluded from membership; and further,
that having previously taken an oath as a member of Congress to support
the Constitution of the United States, and having subsequently given aid
and comfort to the enemies of the United States during the World War, he
is absolutely ineligible to membership in the House of Representatives under
section 3 of the fourteenth amendment to the Constitution of the United
States.

Contestant.—An unsuccessful candidate who had not received a
plurality of votes cast was held not entitled to the seat upon exclu-
sion of contestee, as English Parliament and state court decisions
and opinion of an individual member of a former elections committee
to the contrary are not precedents binding on the House.

Report recommending contestant not entitled to seat and recom-
mending declaration of vacancy. Contestant not seated and vacancy
declared by the House.

In regard to the second question, your committee is of the opinion that
Joseph P. Carney, the Democratic contestant, is not entitled to the seat.

The only congressional precedent cited by counsel for the contestant is the
case of Wallace v. Simpson in the Forty-first Congress. In this case neither
the contestant nor the contestee were sworn in at the convening of the
House of Representatives.
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The matter was referred to the Committee on Elections and a sub-
committee of that committee unanimously reported in favor of the contest-
ant. This report however was based on three grounds:

First. That the ineligibility of the contestee involved the election of the
contestant.

Second. That the election was void in six of the nine counties and the con-
testant had a majority in those counties.

Third. That if no counties were rejected, enough voters were prevented
from voting by violence and intimidation to have given the majority in the
district to the contestant if they had voted.

The first proposition, which is the one on which counsel for the contestant
in the present case relies, was agreed to only by Mr. Cassna, the chairman
of the committee, who drew the report; Mr. Hale, agreed to the second and
third propositions, and Mr. Randall to the third only. Under a rule of the
House at that time a subcommittee was authorized to report directly to the
House, and in this case the subcommittee recommended that the contestant
be seated and the House accepted the report. (Rowell’s Digest of Contested
Election Cases, 1790–1901, p. 245.)

It is plainly evident, however, that the proposition that the ineligibility of
the contestee involved the election of the contestant was simply the opinion
of one member of the committee and did not establish a precedent for the
House of Representatives. (Rowell’s Digest of Contested Election Cases,
1790–1901, p. 220.)

In the case of Smith v. Brown, in the Fortieth Congress, which is cited
by counsel for the contestant on the preceding page of his brief, this question
is discussed at great length. In that case Brown, the contestee, received
8,922 votes, whereas Smith the contestant received only 2,816 votes. The
committee found that Brown, the contestee, had ‘‘voluntarily given aid, coun-
tenance, counsel, and encouragement to persons engaged in armed hostility
to the United States’’ and was therefore not entitled to take the oath of of-
fice or to be admitted to the House as a Representative from the State of
Kentucky. Counsel for Smith, the contestant, claimed that it was a conclu-
sion of law that when the candidate who had received the highest number
of votes was ineligible and that the ineligibility was known by those voting
for him before casting their votes, the votes thus cast for him should be
thrown away and treated as if they were never cast, and that consequently
the minority candidate should be declared elected.

In support of this claim he called attention to a large number of cases in
the Parliament and courts of Great Britain sustaining this doctrine. After
calling attention to the fact that under the English practice public notice of
the ineligibility of the candidate must be given to the electors at the time
of the election, which was not done in the case at issue, the committee went
on to state that it had been unable to find any such law regulating elections
in this country in either branch of Congress or in any State legislature, and
that an examination of the origin and history of the English rule would
show the impossibility of its application to the American House of Rep-
resentatives. (Reports of Committees, 2d sess. 40th Cong., Vol. I, Report No.
11, p. 6.) . . .
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CONGRESS NOT BOUND BY STATE DECISIONS IN ELECTION CASES

In the present case counsel for the contestant cites as an authority the
case of Bancroft v. Frear, in volume 144, page 79, of the Wisconsin Reports.
In this case Frank T. Tucker, candidate for attorney general for the Repub-
lican nomination at the primary election held on September 6, 1910, died
on September l, 1910, the fact of his death being published generally in the
newspapers throughout the State. At the primary election, however, 63,482
votes were cast for him, although deceased, as against 58,196 for Levi H.
Bancroft. Upon these facts, the Supreme Court of Wisconsin, by a vote of
4 to 3, decided that Bancroft, who received the next highest number of votes,
was entitled to have his name placed upon the final election ballot as the
Republican candidate for attorney general. As the minority of the court point
out in their dissenting opinion, this decision overruled the well-established
and traditional law of Wisconsin, as laid down in the case of State ex rel.
Dunning v. Giles (144 Wis., p. 101).

It is contended, however, by counsel for the contestant in the present case
that Congress is bound by the laws of the States and inasmuch as the case
of Bancroft v. Frear is now the law in the State of Wisconsin, that the House
of Representatives is bound thereby, and that Joseph P. Carney, the Demo-
cratic contestant, is therefore entitled to a seat in the House. Such, however,
in the opinion of your committee, is not the law.

In the Mississippi contested election case of Lynch v. Chalmers, in the
Forty-seventh Congress, it was determined by the House of Representatives
that the House does not consider itself actually bound by the construction
which a State court puts on the State law regulating the times, places, and
manner of holding elections and that the courts of the State have nothing
to do with judging elections, qualifications, and returns of Representatives
in Congress. (Hinds’ Precedents, vol. 2, p. 264.) . . .

III. CONCLUSION

Your committee, upon all the law and the evidence, is of the opinion that,
first, Victor L. Berger, the contestee, is not entitled to the seat to which he
was elected; and, second, that Joseph P. Carney, the Democratic contestant,
who received the next highest number of votes, is not entitled to the seat.
Inasmuch as the special committee appointed under authority of House reso-
lution No. 6 has already recommended to the House a resolution declaring
the contestee ineligible, it is not necessary for your Committee on Elections
No. 1 to make a similar recommendation. The committee, however, does rec-
ommend the adoption of the following resolutions:

Resolved, That Joseph P. Carney, not having received a plu-
rality of the votes cast for Representative in this House from the
fifth congressional district of Wisconsin, is not entitled to a seat
therein as such Representative.

Resolved, That the Speaker be directed to notify the governor
of Wisconsin that a vacancy exists in the representation in this
House from the fifth congressional district of Wisconsin.
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Reported privileged resolution (H. Res. 384) agreed to after brief
debate by voice vote [58 CONG. REC. 8262, 66th Cong. 1st Sess., Nov.
10, 1919; H. Jour. 572].

§ 2.3 Memorial of Albert L. Reeves (Reeves v Bland), 5th Congres-
sional District of Missouri.

Notice of contest was not served within required time and delay
not excusable; therefore petition by defeated candidate alleging elec-
tion fraud denied by committee after Federal Appeals Court had re-
strained petitioner from proceeding with statutory contest. Com-
mittee report laid on table after stricken from House calendar, and
laid on table. Seated Member retained seat.

Report of Committee on Elections No. 1 submitted by Mr. Fred-
erick W. Dallinger, of Massachusetts, on Nov. 7, 1919, follows:

Report No. 449

MEMORIAL OF ALBERT L. REEVES (REEVES V BLAND)

The Committee on Elections No. 1, to which was referred the memorial
of Albert L. Reeves praying for an investigation of the conduct of the election
of a Representative in Congress from the fifth congressional district of Mis-
souri, having completed its investigation and consideration of the same, re-
spectfully submits herewith its report to the House of Representatives.

The memorial with the accompanying exhibits will be found in full on
pages 38 to 134, inclusive, of the printed hearings. Its allegations may be
briefly summarized as follows:

1. That at the election held November 5, 1918, according to the returns
William T. Bland, the Democratic candidate for Congress from the fifth con-
gressional district of Missouri, received 31,571 votes, and Albert L. Reeves,
the Republican candidate, received 18,550 votes.

2. That the Democratic candidate, William T. Bland, was declared duly
elected and on November 19, 1918, the secretary of state issued to him a
certificate of election.

3. That the Republican candidate, Albert L. Reeves, believing that whole-
sale frauds had been perpetrated at the election in the interest of the Demo-
cratic candidate, prepared a notice of contest and complaint, but neither he
nor his attorneys were able to procure service of said notice of contest upon
William T. Bland, the contestee, for the reasons that the latter absented
himself from the district and State during—

practically the entire 30-day period immediately following the
issuance of the certificate of election; that he had caused his office
to be closed and his whereabouts concealed from the contestant
until after the time prescribed by law within which to serve such
notice had expired and until 18 days thereafter, to wit, January
6, 1919, upon which day the contestant, his attorneys and agents,
located the said William T. Bland at San Diego, Calif., and then
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and there served upon him a copy of said notice of contest and
complaint.

4. That on January 29, 1919, William T. Bland filed a petition in the cir-
cuit court of Jackson County, Mo., praying for an order enjoining the said
Albert L. Reeves from taking any steps as contestant pursuant to said no-
tice. The case was transferred to the United States District Court for the
Western District of Missouri, which, on February 6, 1919, denied the injunc-
tion.

5. That on February 7, 1919, Albert L. Reeves served notice upon William
T. Bland of his intention to take depositions in accordance with the statutes,
beginning February 13, 1919. Thereupon William T. Bland took an appeal
to the United States Circuit Court of Appeals of the Eighth Circuit, which,
on February 10, 1919, granted a temporary restraining order enjoining
Reeves from further proceeding in said contest.

6. That abundant testimony is obtainable to sustain the allegations of
fraud set forth in the notice of contest and complaint.

Hearings were held by your committee on June 9 and 10, 1919, at which
the petitioner, Albert L. Reeves, was represented by David M. Proctor, Esq.,
and Charles C. Madison, Esq., and the respondent, William T. Bland, was
represented by J. G. L. Harvey, Esq.

I. FINDINGS OF FACT

Your committee finds the facts in this case to be as follows: According to
the face of the returns William T. Bland, Democrat, received 31,571 votes
and Albert L. Reeves, Republican, received 18,550 votes, and on November
19, 1918, the secretary of state declared William T. Bland to be duly elected
as Member of Congress from the fifth district of the State of Missouri and
issued to him a certificate of election.

William T. Bland remained at his home in Kansas City from November
5, 1918, until November 27, when he went to Memphis, Tenn., to visit his
son who was a pilot in the Aviation Service of the Government. On Decem-
ber 3 he went to Washington, D.C., and from there returned to Kansas City
by way of Memphis, reaching home on December 13, where he remained
until December 23, when he left for California on account of his wife’s
health. During all the time he was away from home he was in constant
touch with his office, No. 608 Ridge Arcade, and all important mail was for-
warded to him from there. There was no evidence of any attempt on his part
to conceal his whereabouts or to prevent the service upon him of any legal
paper. Moreover, during the entire period from November 19, 1918, to De-
cember 19, 1918, he had no intimation that his election was to be contested.

Mr. David M. Proctor, one of the attorneys for Albert L. Reeves, admitted
at the hearings that the notice of contest in the case was not prepared until
December 22, 1918, so that it could not have been served upon Mr. Bland
between November 19 and December 19, even if Mr. Bland had remained
in Kansas City during the entire period.



1352

DESCHLER’S PRECEDENTSCh. 9 App.

The petitioner, Albert L. Reeves, was enjoined from taking any testimony
by order of the United States circuit court of appeals, the course of the judi-
cial proceedings being accurately stated in the memorial.

At the hearings before your committee, counsel for the petitioner pre-
sented a large number of sworn affidavits, together with statements and let-
ters from citizens of Kansas City and numerous editorials and articles from
local newspapers, which indicate the undoubted existence of deliberate and
widespread frauds in many of the wards in Kansas City at the election held
on November 5, 1918. These frauds consisted of fraudulent registration, re-
peating, intimidation, and intentional wrongful counting of ballots.

II. THE LAW APPLICABLE TO THE CASE

Section 105 of the Revised Statutes of the United States provides as fol-
lows:

Whenever any person intends to contest an election of any
Member of the House of Representatives of the United States he
shall, within thirty days after the result of such election shall
have been determined by the officer or board of canvassers au-
thorized by law to determine the same, give notice, in writing, to
the Member whose seat he designs to contest, of his intention to
contest the same, and, in such notice, shall specify particularly
the grounds upon which he relies in the contest.

While it is true that paragraph 5 for section 5 of Article I of the Constitu-
tion of the United States provides that ‘‘each House shall be the judge of
the elections, returns, and qualifications of its own Members,’’ nevertheless
the House of Representatives has never disregarded the provisions of the act
of Congress above quoted prescribing the method in which contested-election
cases must be conducted, except for cause. In the case of McLean v. Bowman
in the Sixty-second Congress (Moore’s Digest of Contested Election Cases,
1901–1917, p. 54), the Committee on Elections No. 1, in its report, asserted
that ‘‘the statute was merely directory and was intended to promote the
prompt institution of contests and to establish a wholesome rule not to be
departed from except for cause,’’ but at the same time held that the excuse
of sickness did not justify the contestant in not serving his notice of contest
within the 30 days required by the statute and that he had lost his rights.
Inasmuch, however, as the contestee in that case had permitted the taking
of testimony, the reference of the case to the committee, and its hearing and
argument before the committee, it was held that he was in no position to
object to such a consideration of the record as would determine in the public
interest whether or not he was entitled to a seat in the House. As a matter
of fact the committee found on the record in the case such fraud and corrup-
tion on the part of the contestee or his agents at the election that it brought
in a resolution declaring the contestee not elected.

In the present case the evidence shows that the petitioner and would-be
contestant Albert L. Reeves did not sign the notice of contest until December
31, 1918, which was 12 days after the 30-day period prescribed by the stat-
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ute had expired. (See p. 54 of printed record.) Moreover, the evidence further
shows that the notice was not even prepared by Mr. Reeves’s counsel until
December 22, or 3 days after the statutory period had expired. (See p. 181
of printed record.) In this case, therefore, there was no excuse for noncompli-
ance with the plain provision of the statute.

III. CONCLUSION

As has already been stated a mass of ex parte testimony was before your
committee indicating extensive and widespread frauds in many of the wards
in Kansas City at the last State election and your committee has been
strongly urged by the newspaper press, by various nonpartisan civic bodies
and by numerous citizens of Kansas City of both political parties to report
a resolution providing for an investigation de novo of the election in the fifth
Missouri district. If the facts alleged in the memorial were true and the peti-
tioner, Albert L. Reeves, had been prevented from serving the notice re-
quired by law by the action of the sitting Member, Mr. Bland, your com-
mittee might have seen its way clear to report a resolution for an investiga-
tion of the conduct of this election.

It is to be regretted that the plain provisions of the statute regulating the
election contests were not complied with by the petitioner in this case. The
committee is earnestly desirous of preventing, so far as it is possible for it
to do, the existence and repetition of any such fraud and wanton disregard
of law as the ex parte testimony in this case indicates was practiced in some
of the Kansas City wards at the election on November 5, 1918.

Much of such conduct which is fundamentally destructive of a representa-
tive Government must be dealt with by the conscience, judgment, and power
of the community itself and by the courts of the State, but as facts may be
brought before the committee, within the time and in the manner provided
by law, the committee will always endeavor to prevent any one from enjoy-
ing the fruits of such wrong. Under the circumstances, however, although
viewing with the deepest concern the charges of wholesale frauds practiced
at the last election in Kansas City, we do not feel justified in granting the
prayer in the memorial and therefore report that no action is necessary
thereon.

Privileged committee report, referred to House Calendar (Nov. 7,
1919), stricken from calendar and laid on table by unanimous con-
sent [58 CONG. REC. 8350, 66th Cong. 1st Sess., Nov. 11, 1919; H.
Jour. 575].

§ 2.4 Salts or Major, 7th Congressional District of Missouri.

Ballots, where available as best evidence, were examined and re-
counted by an elections committee, while remaining partial recount
was based upon secondary evidence where ballots were not available.

Returns were not rejected in precincts where tally sheets were ir-
regularly altered by election officials to correct errors, absent fraud.
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Report of Committee on Elections No. 1 submitted by Mr. Fred-
erick W. Dallinger, of Massachusetts, on May 11, 1920, follows:

Report No. 961

CONTESTED ELECTION CASE, SALTS V MAJOR

STATEMENT OF THE CASE

At the election held in the seventh congressional district of the State of
Missouri on November 5, 1918, according to the official returns, Sam C.
Major, the contestee, who was the Democratic candidate, received 20,300
votes; and James D. Salts, the contestant, who was the Republican can-
didate, received 20,222 votes. As a result of these returns, Sam C. Major,
the contestee, was declared elected by a plurality of 78 votes over his Repub-
lican opponent, James D. Salts, and a certificate of election was duly issued
to him by the secretary of state of Missouri. . . .

First: that there was a fraudulent alteration of the tally sheet and official
record of the vote as to the candidates for Congress in the second ward of
the city of Sedalia, in Pettis County, whereby 40 tallies were taken from the
vote of the contestant and 40 tallies added to the vote of the contestee, mak-
ing a change in the net result of the vote amounting to 80 votes favorable
to the contestee and unfavorable to the contestant, and that, therefore, the
contestant should be credited with 40 additional votes and that the vote of
the contestee should be reduced by 40 votes.

Second: that a mistake was made in the tabulation of the vote in Boone
Township in Green County, whereby through inadvertence and oversight on
the part of the judges of election, the contestant was not given 37 votes to
which he was lawfully entitled and that, therefore, he should be credited
with 37 additional votes.

In his brief, the contestant admits that the contestee is entitled to 6 addi-
tional votes in Bowling Green Township, in Pettis County, and to 2 addi-
tional votes in Sedalia Township in the same county. With these corrections
in the official record, the contestant James D. Salts claims that he was elect-
ed by a plurality of 31 votes over the contestee Sam C. Major.

On January 16, 1919, the contestee served on the contestant an answer
denying all the allegations contained in the contestant’s notice and making
numerous allegations of irregularities in many voting precincts of the dis-
trict. In the contestee’s brief as filed with the committee, however, he relied
entirely upon the claim that he was entitled to 6 additional votes in Bowling
Green Township, in Pettis County, and to 2 additional votes in Precinct No.
1, in Sedalia Township in the same county, and upon the further claim that
the entire vote of the fourth ward of the city of Springfield, in Green County,
should be thrown out and not counted because of the fact that the election
officials in that ward failed to place on the back of the ballots voted therein
the registration number of the voters as required by the election laws of the
State of Missouri.

In this ward, according to the official returns, the contestant received 206
votes and the contestee 141 votes. The contestee, therefore, contended that



1355

ELECTION CONTESTS—APPENDIX Ch. 9 App.

the official returns are correct with the exception of the eight additional
votes before referred to, to which he claims that he was entitled; and with
the further exception of the entire vote of the fourth ward of the city of
Springfield which, according to his contention, should be entirely thrown
out. The contestee therefore claims that he was duly elected by a plurality
of 151 votes over the contestant.

WORK OF THE COMMITTEE

The testimony in the case having been printed, and printed briefs having
been duly filed with the committee by both parties as well as a reply brief
by the contestant, a hearing was given to the parties by your committee on
Tuesday, March 16, 1920, at which oral arguments were presented by J. O.
Patterson, Esq., in behalf of the contestant and by Frank M. McDavid, Esq.,
as counsel for the contestee.

At the close of the hearing the committee, believing that the ballots them-
selves were the best evidence for determining what actually took place at
the election, voted to request the Sergeant at Arms to send for the ballots,
poll books, and tally sheets in Boone Township, in Green County, and in the
second ward of the city of Sedalia in Pettis County. The county clerk of
Pettis County reported that, in accordance with the election law of the State
of Missouri, he had destroyed all ballots cast at the election held November
5, 1918, at the expiration of one year from the date thereof. The county clerk
of Green County, however, in accordance with the Sergeant at Arms’ re-
quest, sent the ballots, poll book, and tally sheet in the case of Boone Town-
ship, and on Wednesday, April 21, 1920, your committee counted the ballots
cast in said township with the following result:

Total number of ballots cast ................................................... 488

James D. Salts, Republican, received .................................... 291
Sam C. Major, Democrat, received ......................................... 177
Jonathan H. Allison, Socialist, received ................................ 4
Blank ballots ............................................................................ 16

Total ............................................................. 488

According to the original official count in this township James D. Salts,
Republican, received 259 votes and Sam C. Major, Democrat, received 175
votes. According to the recount of the committee, therefore, the contestant
James D. Salts was entitled to 32 more votes than were credited to him by
the official count, and the contestee Sam C. Major was entitled to 2 votes
more than he was credited with on the official count, making a net gain for
James D. Salts, the Republican contestant of 30 votes instead of the 37
which he claimed in his brief.

FINDINGS OF FACT

Your committee therefore finds that the contestant James D. Salts is enti-
tled to 32 additional votes in Boone Township, Green County; and that the
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contestee Sam C. Major is entitled to 2 additional votes in Boone Township,
in Green County; to 2 additional votes in Sedalia Township, and to 6 addi-
tional votes in Bowling Green Township, both of which are in Pettis County,
making in all 10 additional votes.

In regard to the vote in the second ward of the city of Sedalia, in Pettis
County, where the contestant claims that through a fraudulent alteration of
the tally sheet 40 votes were taken from him and added to the vote of his
opponent, in the absence of the ballots themselves, the committee was
obliged to rely upon the testimony as contained in the record of the case.
While it is true that the tally sheet and the official record were altered, the
overwhelming weight of the testimony shows that there was no fraud in-
volved, but that the alterations were honestly made to correct a mistake of
an incompetent election clerk. The evidence discloses the fact that the two
election clerks in this ward on election day were Charles P. Keck, Repub-
lican, and Mark A. Magruder, Democrat. It also appears from the evidence
that Mr. Keck, the Republican clerk, was a bank cashier, while Mr.
Magruder, the Democratic clerk, was inexperienced in clerical work and had
continual trouble with his tally sheet during the day; and that when the
vote was tabulated on election night it was found that Mr. Magruder’s total
did not agree with that of Mr. Keck as to several of the offices, including
that of Congressman. Mr. Kell, the Republican judge of elections, thereupon
instructed Mr. Magruder to make his totals agree with those of Mr. Keck.
In accordance with these instructions Mr. Magruder made the changes in
the tally sheet which are complained of by the contestant.

That the alterations in the tally sheet were honestly made to correct a
mistake is corroborated by the further testimony that Mr. Major, the Demo-
cratic candidate for Congress, ran ahead of his ticket in that ward, and re-
ceived a good many Republican votes. This testimony is, in turn, supported
by the fact that the official returns in other parts of the district and the bal-
lots in Boone Township, which were counted by your committee, show con-
clusively that the name of Mr. Salts was scratched on the Republican ticket
and that Mr. Major, the Democratic candidate, received more votes than the
regular Democratic ticket. Your committee therefore finds that the official
returns of the second ward in Sedalia, as certified to by the election officers
and the secretary of state, are the correct returns, and that James D. Salts,
the Republican candidate, is not entitled to any additional votes from said
ward.

Your committee therefore finds that at the election held on November 5,
1918, in the seventh congressional district of the State of Missouri, Sam C.
Major, the Democratic candidate, received 20,310 votes, and that James D.
Salts, the Republican candidate, received 20,254 votes, and that, therefore,
Sam C. Major, the Democratic candidate was duly elected over said James
D. Salts by a plurality of 56 votes.

State election law.—An elections committee refused to consider
contestee’s allegation that a statute requiring placement of registra-
tion numbers on ballots violated the state constitution.



1357

ELECTION CONTESTS—APPENDIX Ch. 9 App.

State election law prohibiting the counting of ballots not containing
registration numbers, though considered mandatory and sufficient to
void entire returns of precinct where such ballots were cast, became
a moot question where rejection of such returns would not change
election result.

Report for contestee, who retained seat.

THE QUESTION OF THE VOTE IN THE FOURTH WARD OF THE CITY OF

SPRINGFIELD

The committee having found that as a matter of fact Sam C. Major, the
Democratic candidate, was duly elected, it is unnecessary to consider the
claim raised by counsel for the contestee that the entire vote of the fourth
ward of the city of Springfield which was included in the official returns,
should be thrown out. Your committee, however, is of the opinion that atten-
tion ought to be called to the fact that the precedents of the House of Rep-
resentatives clearly support the contention of the contestee in this matter.

It is admitted that section 5905 of the Revised Statutes of the State of
Missouri (1909) provides that in cities where registration of voters is re-
quired—and it is also admitted that Springfield is one of such cities—the
clerks of election shall place on each ballot ‘‘the number corresponding with
the number opposite the name of the person voting, found on the registra-
tion list, and no ballot not so numbered shall be counted.’’

It is further admitted that this provision has been in the statutes of the
State of Missouri for many years and that it has never been declared to be
in conflict with the constitution of that State by any tribunal either Federal
or State.

The contestant in this case claims that this statute is unconstitutional,
but the Committee on Elections No. 1 of this House said in its report in the
case of Gerling v. Dunn, from the thirty-eighth congressional district of the
State of New York in the Sixty-fifth Congress (65th Cong., 3d sess., Rept.
No. 1074, p. 2):

It has not been and should never be the policy of the House
of Representatives to pass upon the validity of State laws under
which elections are held when the complaint is that the legisla-
tive enactment is contrary to the provisions of the State constitu-
tion.

The contestant further claimed that the provision of the Missouri statute
requiring the registration number of the voter to be placed upon each ballot
by the election officers is a directory and not a mandatory provision, and
that the voters of the fourth ward of the city of Springfield ought not to be
deprived of their vote because of the failure on the part of the election offi-
cers to comply with this provision of the statute. Upon this point also the
contention of the contestant is contrary to the well-established precedents of
the House of Representatives.

In the Alaska contested election ease of Wiekersham v. Sulzer, in the
Sixty-fifth Congress, the whole question of mandatory and directory provi-
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sions of election statutes was discussed at length by the Committee on Elec-
tions No. 1 of that Congress. The committee in its report (65th Cong., 3d
sess., Rept. No. 839, p. 6) said:

It has been repeatedly held that where the law itself forbids
the counting of ballots of certain kinds or forms that do not meet
the provisions of the statute it is mandatory, and that it should
be so construed by the courts.

In support of this doctrine the committee cited the cases of Miller v. Elliot,
in the Fifty-second Congress (Rowell’s Digest, p. 461), Thrasher v. Enloe, in
the Fifty-third Congress (Rowell’s Digest, p. 487), and also quoted with ap-
proval the case of Horsefall v. School District (143 Mo., 542), in which the
court lays down the well-established law involved in this question, as fol-
lows:

If the statute provides specifically that a ballot not in pre-
scribed form shall not be counted, then the provision is manda-
tory and the courts will enforce it; but if the statute simply pro-
vides that certain things shall be done and does not prescribe
what results shall follow if these things are not done, then the
provision is directory merely.

In the present case the Missouri statute provides specifically that ‘‘no bal-
lot not so numbered shall be counted,’’ and is clearly mandatory and not di-
rectory. Accordingly, if the other facts in the case did not clearly show that
Sam C. Major, the Democratic candidate, was duly elected, the committee
would be obliged, if it followed its own precedents, to hold as a matter of
law that the vote of the fourth ward of the city of Springfield should be en-
tirely thrown out. If this were done, then even if the entire contention of the
contestant as set forth in his brief were granted, the contestant would have
only 20,093 votes, whereas the contestee would be entitled to 20,127 votes
and would still be elected by a plurality of 34 votes.

If, however, we take the facts as to the correct returns of the election as
found by the committee in this report and then throw out the entire vote
of the fourth ward of the city of Springfield in accordance with the law and
the precedents of Congress, it would make the total vote of the contestee,
Sam C. Major, 20,169 and the total vote of James D. Salts, the contestant,
20,048, which would give the contestee a plurality of 121 votes over the con-
testant.

CONCLUSION

Your committee, therefore, for the reasons hereinbefore stated, respect-
fully recommends to the House of Representatives the adoption of the fol-
lowing resolutions:

Resolved, That James D. Salts was not elected a Representa-
tive in this Congress from the seventh congressional district of
the State of Missouri and is not entitled to a seat herein.
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Resolved, That Sam C. Major was duly elected a Representa-
tive in this Congress from the seventh congressional district of
the State of Missouri and is entitled to retain a seat herein.

Privileged resolution (H. Res. 562) agreed to by voice vote after
brief debate [59 CONG. REC. 7231, 66th Cong. 2d Sess., May 18,
1920; H. Jour. 412].

§ 2.5 Bodenstab v Berger, 5th Congressional District of Wisconsin.

Qualifications of Member.—A Member-elect having been elected to
fill the vacancy caused by his initial exclusion from his seat and hav-
ing again been excluded by the House as not qualified under section
3 of the 14th amendment to the U.S. Constitution, an elections com-
mittee again concurred in such disqualification.

Report of Committee on Elections No. 1 submitted by Mr. Fred-
erick W. Dallinger, of Massachusetts, on Feb. 5, 1921, follows:

Report No. 1300

CONTESTED ELECTION CASE, BODENSTAB V BERGER

I. FINDINGS OF FACT

At the regular election held in the fifth congressional district of the State
of Wisconsin, on November 5, 1918, Victor L. Berger, the contestee, who was
the Socialist candidate, received 17,920 votes; Joseph P. Carney, who was
the Democratic candidate, received 12,450 votes; and William H. Stafford,
who was the Republican candidate, received 10,678 votes.

No question was raised in that case as to the regularity of the election
or the correctness of the election returns.

Objection, however, was made on the floor of the House to the swearing
in of Victor L. Berger, the contestee, when he presented himself with his cer-
tificate of election, and the question of his eligibility to a seat in the House
was referred to a special committee, which was appointed by the Speaker
May 21, 1919.

After an exhaustive investigation this special committee, on October 24,
1919, submitted its report to the House of Representatives, which report was
printed as Report No. 413 of the first session of the Sixty-sixth Congress.
After a long debate, in the course of which Victor L. Berger, the contestee,
was given every opportunity to speak in his own behalf, the House of Rep-
resentatives on November 10, 1919, by a vote of 311 to 1 on a roll call,
adopted the following resolution:

Resolved, That under the facts and circumstances of this case,
Victor L. Berger is not entitled to take the oath of office as a Rep-
resentative in this House from the fifth congressional district of
the State of Wisconsin or to hold a seat therein as such Rep-
resentative. [Congressional Record, Sixty-sixth Congress, first
session, p. 8727.]
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The ground upon which the committee made its report and upon which
the House adopted the above resolution recommended by the committee was
that Victor L. Berger, the contestee, was ineligible under the fourteenth
amendment to the Constitution of the United States to membership in the
House of Representatives for the reason that having been previously elected
to the Sixty-second Congress in 1910 and having taken the usual oath of a
Member of Congress to support the Constitution of the United States, he
had subsequently given aid and comfort to the enemies of the United States
during the War with Germany.

Shortly after the appointment of the special committee above referred to,
the contested-election case of Joseph P. Carney v. Victor L. Berger, from the
fifth congressional district of the State of Wisconsin, was duly referred to the
Committee on Elections No. 1, and this committee, after a careful investiga-
tion, on October 24, 1919, submitted its report to the House of Representa-
tives, which report is printed as Report No. 414 of the first session of the
Sixty-sixth Congress. In this report the Committee on Elections No. 1 con-
curred in the findings of the report of the special committee, that Victor L.
Berger, the contestee, was not entitled to the seat to which he was elected
on the face of the returns, and also found that Joseph P. Carney, his Demo-
cratic contestant, who received the next highest number of votes, was not
entitled to the seat, the committee recommending the adoption of the fol-
lowing resolution, which was adopted by the House of Representatives on
November 10, 1919, without a division:

Resolved, That Joseph P. Carney, not having received a plu-
rality of the votes cast for Representative in this House from the
fifth congressional district of the State of Wisconsin, is not enti-
tled to a seat therein as such Representative.

Resolved, That the Speaker be directed to notify the governor
of Wisconsin that a vacancy exists in the representation in this
House from the fifth congressional district of Wisconsin. [Con-
gressional Record, Sixty-sixth Congress, first session, p. 8728.]

Subsequently the governor of Wisconsin called a special election to fill the
vacancy from the fifth congressional district of the State of Wisconsin.

At this special election, held in the fifth congressional district of the State
of Wisconsin on December 19, 1919, Victor L. Berger, the contestee, who was
the Socialist candidate, received 24,350 votes and the contestant, Henry H.
Bodenstab, who was the Republican candidate and endorsed by the Demo-
cratic Party, received 19,566 votes.

No question was raised in this case as to the regularity of the election or
the correctness of the election returns.

When the contestee, Victor L. Berger, to whom a certificate of election had
been issued, appeared to take the oath of office on January 10, 1920, the
House of Representatives adopted the following resolution on a roll call by
a vote of 330 to 6:

Whereas Victor L. Berger, at the special session of the Sixty-
sixth Congress, presented his credentials as a Representative
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elect to said Congress from the fifth congressional district of the
State of Wisconsin; and

Whereas on November 10, 1919, the House of Representatives,
by a vote of 311 to 1, adopted a resolution declaring that ‘‘Victor
L. Berger is not entitled to take the oath of office as a Represent-
ative in this House from the fifth congressional district of the
State of Wisconsin or to hold a seat therein as such Representa-
tive,’’ by reason of the fact that he had violated a law of the
United States, and, having previously taken an oath as a Member
of Congress to support the Constitution of the United States, had
given aid and comfort to the enemies of the United States, and
for other good and sufficient reasons; and

Whereas the said Victor L. Berger now presents his credentials
to fill the vacancy caused by his own ineligibility; and

Whereas the same facts exist now which the House determined
made the said Victor L. Berger ineligible to a seat in said House
as a Representative from said district: Now, therefore, be it

Resolved, That by reason of the facts herein stated, and by rea-
son of the action of the House heretofore taken, the said Victor
L. Berger is hereby declared not entitled to a seat in the Sixty-
sixth Congress as a Representative from the said fifth district of
the State of Wisconsin and the House declines to permit him to
take the oath and qualify as such Representative. [Congressional
Record, Sixty-sixth Congress, second session, p. 1399.]

No action, however, was taken at that time upon the contested-election
case of Henry H. Bodenstab v. Victor L. Berger, for the reason that the
pleadings required by statute had not at that time been completed, and the
case, therefore, had not reached the House of Representatives. The testi-
mony and briefs did not reach the Clerk of the House of Representatives and
the case was not referred to your Committee on Elections No. 1 until shortly
before the end of the second session of the Sixty-sixth Congress.

Inasmuch as two committees of the House of Representatives have twice
reported that Victor L. Berger, the contestee, is not eligible to membership
in the House of Representatives, and inasmuch as the House of Representa-
tives itself has twice, by an overwhelming vote, refused to seat the said Vic-
tor L. Berger, the contestee, on the ground that he is ineligible to member-
ship therein, and inasmuch as there is no additional testimony in this case,
your committee finds that Victor L. Berger, the contestee, is ineligible to
membership in the House of Representatives, but recommends no resolution,
for the reason that the House of Representatives has already finally deter-
mined that question so far as the present Congress is concerned.

Contestant.—An unsuccessful candidate who had not received a
plurality of votes cast in the special election was held not entitled
to a seat upon exclusion of contestee, even though voters had notice
of contestee’s ineligibility, as precedents cited by contestant either
were not binding on the House or were distinguishable on the facts.
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Majority report recommending contestant not entitled to seat.
Minority views for contestant, who was not seated.

This committee having previously reported in the case of Joseph P. Car-
ney v. Victor L. Berger that Joseph P. Carney, the Democratic contestant,
was not entitled to a seat in the House of Representatives for the reason
that he did not receive a plurality of the votes cast in the district, the only
question of fact that remains to be considered is whether the facts of the
present case furnish any additional reason why this committee should re-
verse its former opinion and find that the Republican contestee, Henry H.
Bodenstab, should be declared entitled to a seat in the House of Representa-
tives.

At the time of the regular election, on November 5, 1918, Victor L. Berger,
the contestee, had been indicted by a grand jury in the District Court of the
United States for the Northern District of Illinois, for violations of sections
3 and 4, title 7, of the espionage act. On the other hand, at the time of the
special election held on the 19th day of December, 1919, Victor L. Berger,
the contestee; had been convicted of the crime for which he had been in-
dicted by the United States District Court for the Northern District of Illi-
nois, and had been sentenced to 20 years’ imprisonment in the Federal pris-
on at Leavenworth, Kans. Moreover, at the time of said special election Vic-
tor L. Berger, the contestee, had been declared ineligible to a seat in the
House of Representatives by resolution adopted by the House of Representa-
tives on November 10, 1919, to which reference has already been made. As
a matter of fact, therefore, the voters of the fifth congressional district of the
State of Wisconsin had notice of the fact that Victor L. Berger, the contestee,
had been adjudged ineligible to a seat in the House of Representatives, and
in spite of that fact 24,350 legal voters of the district voted for him for the
office of Representative in Congress.

II. LAW APPLICABLE TO THE CASE

In the previous contested-election case of Carney v. Berger, counsel for the
contestant, Joseph P. Carney, cited as an authority the case of Bancroft v.
Frear in volume 144, page 79 of the Wisconsin Reports, which case is also
cited by the contestant in the present case. In that case Frank T. Tucker,
candidate for attorney general for the Republican nomination at the primary
election held on September 6, 1910, died on September 1, 1910, the fact of
his death being published generally in the newspapers throughout the State.
At the primary election, however, 63,482 votes were cast for him, although
deceased, as against 58,196 votes cast for Levi H. Bancroft. Upon these facts
the Supreme Court of Wisconsin, by a vote of 4 to 3, decided that Levi H.
Bancroft, who received the next highest number of votes, was entitled to
have his name placed upon the final election ballot as the Republican can-
didate for attorney general. As the minority pointed out in their dissenting
opinion, this decision overruled the well-established and traditional law of
Wisconsin as laid down in the case of State ex rel. Dunning v. Giles (144
Wis., 101).
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The only congressional precedent cited by counsel for the contestant in the
case of Carney v. Berger is the case of Wallace v. Simpson, in the Forty-first
Congress, which your committee found was no precedent at all, for the rea-
son that only one of the members of the Committee on Elections in that case
contended for the doctrine that the ineligibility of the contestee involved the
election of the contestant, the case having been decided by a majority of the
committee on other grounds. (Rowell’s Digest of Contested Election Cases,
1790–1901, p. 2450.)

On the other hand, in the case of Smith v. Brown, in the Fortieth Con-
gress, while the Committee on Elections at that time found that the doctrine
that where a contestee receives a majority of the votes cast but is found to
be ineligible, the candidate having the next highest number of votes is enti-
tled to his seat, has been the prevailing doctrine in Great Britain, it never
has been recognized by the United States House of Representatives. . . .

The committee also found that precisely the same question was raised in
the contested-election case of Maxwell v. Cannon in the Forty-third Con-
gress; in the case of Campbell v. Cannon, in the Forty-seventh Congress;
and in the case of Lowry v. White, in the Fiftieth Congress; in all of which
the Committee on Elections of the House of Representatives rejected the doc-
trine that where the candidate who received the highest number of votes is
ineligible, the candidate receiving the next highest number of votes is enti-
tled to the office.

In the previous case of Carney v. Berger, your committee also considered
very carefully the general question of whether Congress is bound by the law
of the State in which the contest arises.

After an exhaustive examination of the authorities, your committee came
to the unanimous conclusion that where the law of a State in a matter of
this kind is contrary to the unbroken precedents of the House of Representa-
tives in election cases the congressional precedent must prevail, anything in
the laws of the State or decisions of its supreme court to the contrary not-
withstanding.

While it is true that in the present case the voters of the fifth congres-
sional district of Wisconsin can fairly be said to have had constructive notice
of the fact that Victor L. Berger, the contestee, was ineligible to membership
in the House of Representatives, which circumstance was lacking in the case
of Carney v. Berger, nevertheless this additional fact offers no reason why
your committee and the House of Representatives should allow a decision of
the Supreme Court of Wisconsin or of any other State to override an unbro-
ken line of congressional precedents and establish a new rule in determining
contested-election cases in the Congress of the United States.

In the present case counsel for the contestant cites as additional authority
for seating the contestant, Henry H. Bodenstab, the case of McKee v. Young,
in the Fortieth Congress, and asks that the 24,350 votes returned as being
cast for Victor L. Berger, the contestee, be thrown out as illegal votes, leav-
ing the 19,566 votes cast for Henry H. Bodenstab, the contestant, as the only
legal votes cast, which would result in a unanimous election for Mr.
Bodenstab, the contestant. Your committee, however, fails to find any par-
allel between the present case and the case of McKee v. Young. In the latter
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case the contestant claimed the right to the seat on the ground that the in-
eligibility of the majority candidate gave the seat to the person having the
next highest number of votes. The Committee on Elections, however, over-
ruled this contention in accordance with the unbroken practice of the House
of Representatives. The contestant then claimed to have received a majority
of the votes legally cast.

There was evidence in that case tending to show that over 2,000 returned
Confederate soldiers voted for the contestee, although the specific proof only
showed 752 by name. The contestant also claimed that the entire vote in
certain election precincts should be thrown out on the ground that the offi-
cers of election in those precincts were returned Confederate soldiers. The
majority of the committee held that the votes cast by the Confederate sol-
diers should be rejected on the ground that they were paroled prisoners not
yet pardoned. The proclamation of amnesty issued by the President of the
United States had expressly excepted ‘‘all prisoners who left their homes
within the jurisdiction and protection of the United States and passed be-
yond the Federal military lines into the pretended Confederates States for
the purpose of aiding the rebellion.’’ This necessarily applied to all Confed-
erate soldiers from Kentucky, and, consequently, not having been pardoned
they were still prisoners of war and had no more right to vote for represent-
ative in Congress than an enemy in the field. The majority of the committee
also held that the congressional statute requiring the judges of election to
be of opposite political parties and disqualifying rebel adherents from acting
as election officers were mandatory and that the entire vote of the precincts
where this act was violated should be rejected on the ground that no legal
election had been held therein. Throwing out the entire vote of these pre-
cincts and the votes of the Confederate soldiers before referred to, the major-
ity of the committee found that the contestant received a majority of the
votes cast and was entitled to his seat. (See Rowell’s Digest of Contested
Election Cases, 1789 to 1901, pp. 222 to 224.)

In the present case there was no evidence whatever submitted to your
committee that a single one of the 24,350 votes cast for the contestee, Victor
L. Berger, was illegal either because the voter had borne arms against the
United States or had given aid and comfort to the enemy during the war
with Germany. The contentions advanced by counsel for the contestee that
all of the persons who voted for Victor L. Berger, the contestee, were as in-
eligible to cast their votes as the man for whom they voted was ineligible
to a seat in the House of Representatives, or that they should be punished
by being compelled to be represented in Congress by a person who was not
the choice of the people of the district, are equally untenable.

Upon this point your committee again calls the attention of the House to
the clear and convincing statement of the Committee on Elections of the
House of Representatives in its exhaustive report in the contested-election
case of Smith v. Brown in the Fortieth Congress:

As Congress, much less the House of Representatives, never
conceded, never having the power to concede, to a voter his right
to the ballot, neither can it take away, modify, or limit it. Least
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of all can this body, the House alone, punish a voter for ‘‘obsti-
nacy’’ or ‘‘perversity’’ in the exercise of his right. . . . It can not
touch a voter or prescribe how he shall vote, nor can it impose
a penalty on him, much less disfranchise him or say what shall
be the effect or the power of his ballot if it be cast in a particular
way. The laws of the State determine this. . . .

As has been shown, Parliament did enact a law that votes cast
for one ineligible shall be treated as if not cast and one having
a minority of the votes be thus elected. But neither has Congress
nor Kentucky enacted any such law; much less can this House
alone by a resolution set it up, and that too after the fact as a
punishment for ‘‘willful obstinacy and misconduct.’’ The right of
representation is a sacred right which can not be taken away from
the majority. That majority by perversely persisting in casting its
vote for one ineligible can lose its representation, but never the
right to representation while the Constitution and the State gov-
ernment shall endure. [Reports of committees, 2d sess., 40th
Cong., vol. 1, Rept. No. 11, p. 6. The italics are the committee’s.]

III. CONCLUSION

Your committee therefore, upon all the law and the evidence, is of the
opinion that while Victor L. Berger, the contestee, is not entitled to the seat
to which he was elected at the special election held in the fifth congressional
district of the State of Wisconsin on December 19, 1919, and it has been so
held by the resolution adopted by the House of Representatives on January
10, 1920, to which reference has already been made, neither is Henry H.
Bodenstab, the contestant, entitled to a seat in the House of Representatives
for the reasons already set forth. The committee therefore recommends the
adoption of the following resolution (H. Res. 696):

Resolved, That Henry H. Bodenstab, not having received a plu-
rality of the votes cast for Representative in this House from the
fifth congressional district of Wisconsin, is not entitled to a seat
therein as such Representative.

The following minority views were submitted by Mr. Clifford E.
Randall, of Wisconsin:

FINDING OF FACTS

The findings of fact as stated by the majority report of the committee are
substantially correct and the repetition of such facts herein will serve no
useful purpose.

LAW APPLICABLE TO THE CASE

Under the so-called English rule, if the candidate at an election who re-
ceives the highest number of votes is ineligible and his disqualification is
known to the electors, before they vote for him, their votes are to be consid-
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ered as thrown away and the candidates who receives the next highest num-
ber of votes shall be declared elected, if he be qualified. (Rex v. Parry, 14
East, 549, 104 Eng. Reprint, 712; Reg ex rel. Mackley v. Cook, 3 El. and Bl.,
249, 118 Eng. Reprint, 1133; Rex v. Hawkins, 10 East, 211, 103 Eng. Re-
print, 755.)

The English courts of law have unanimously held this rule to be the cor-
rect doctrine, and such principle has been declared by the uniform and un-
broken current of decisions in the British Parliament from the earliest to the
present time.

The rule affirmed by the courts of the United States is that a majority
or plurality of votes cast at a popular election for a person ineligible to the
office for which such votes are cast, does not confer any right or title to the
office upon such an ineligible candidate. Nevertheless the votes so cast will
be effectual to prevent the election of an eligible person who received the
next highest number of votes in the absence of proof of the fact that the
votes cast for the ineligible candidate were given by the electors with the full
knowledge or notice, either actual or constructive, of his ineligibility or dis-
qualification.

The precise question involved in this case has never been before the
House of Representatives. The majority opinion refers to, relies upon, and
quotes with approval several House decisions in election cases which are
supposed to be inconsistent with the principles of law hereinbefore stated.
Examination of these cases demonstrates clearly that in none of them was
it established that the electors had knowledge of the ineligibility of the can-
didate voted for. . . .

As hereinbefore stated, all the election cases cited by the majority and
herein discussed, namely, Smith v. Brown (40th Cong.), McKee v. Young
(40th Cong.), Maxwell v. Cannon (43d Cong.), Campbell v. Cannon (47th
Cong.), and Lowry v. White (50th Cong.), as well as Carney v. Berger (66th
Cong.), fail to establish that the electors had knowledge of the ineligibility of
the candidates voted for. These cases are authority only for the rule that
where the voters do not know of the disqualification the majority or plurality
of the votes cast for a person ineligible to the office for which such votes are
cast does not confer any right or title to the office upon such ineligible can-
didate, but are effectual to prevent the election of an eligible person who re-
ceived the next highest number of votes and the election will be deemed a
nullity.

The testimony, exhibits, and facts in the case under consideration indis-
putably prove that the electors of the fifth congressional district of Wis-
consin had actual knowledge of the ineligibility of Victor L. Berger. Prior to
the election Mr. Berger had been convicted of a violation of the espionage
act and sentenced to 20 years imprisonment at the Federal prison at Fort
Leavenworth; and after extended hearings had been excluded from member-
ship in the Sixty-sixth Congress by a record vote of 311 to 1. The calling
by the governor of Wisconsin of the special election was notice in itself of
Mr. Berger’s ineligibility. The judgment of exclusion by the House was final
and not subject to modification. Mr. Berger’s campaign was one of defiance
to the mandate of the House. Before the electors of the district he jeered this
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judgment and designated it an insult to the electors and urged the voters
to show their contempt and defiance of the action of the House of Represent-
atives by voting for him at the special election. The sole issue in the cam-
paign was his disqualification. The voters knew that if elected he would
again be excluded from the Sixty-sixth Congress.

Therefore, it is submitted that upon reason and authority the votes cast
for Mr. Berger with full knowledge on the part of the voters that he was
ineligible to serve as a Member of the House of Representatives ought to be
considered as thrown away, and that the election was legal and that the
qualified candidate, Mr. Bodenstab, receiving the highest number of votes
and a majority of all votes cast for qualified candidates, was duly elected.
It is conceded that a majority have a constitutional right to govern in this
country, but it is not conceded that the majority of a congressional district
may morally or willfully defeat the Government by refusing to elect a Mem-
ber qualified to sit in the House of Representatives. In this case the majority
of the electors had a right to elect a qualified person to the House of Rep-
resentatives, but, having waived their right by voting for a person known
to be disqualified, as much as though they had refused to vote at all, or had
voted for a man known to be dead, the minority who complied with the Con-
stitution by voting for a qualified candidate may well be held to have ex-
pressed the will of the people. If the majority, being called upon, will not
vote, they can not complain that the election was decided by those who did
not vote, though a minority of the electors; and voting for a person known
to be disqualified is not voting. Such votes are void and are no votes.

Therefore, the adoption of the following resolution is recommended:

Resolved, That Henry H. Bodenstab was duly elected a Member
of Congress from the fifth congressional district of Wisconsin to
the Sixty-sixth Congress, on the 19th day of December, 1919, and
that he is entitled to a seat in the House of Representatives as
such Representative.

The resolution that Mr. Bodenstab was not entitled to a seat (H.
Res. 696) was reported as privileged by Mr. Dallinger. While it was
pending Mr. Randall’s substitute that Mr. Bodenstab was entitled to
the seat, was defeated, 8 yeas to 307 nays, 1 present. Mr. Dallinger’s
resolution was then agreed to by voice vote [60 CONG. REC. 3883,
66th Cong. 3d Sess., Feb. 25, 1921; H. Jour. 248].

§ 2.6 WICKERSHAM V SULZER AND GRIGSBY, TERRITORY OF ALASKA.

Contestee’s death prior to certification of election having caused the
Territory Governor to call a special election to fill the vacancy, a new
Delegate-elect was seated and substituted as contestee by the House.

Evidence taken ex parte by contestant was held inadmissible,
while the time for parties to take testimony was extended upon
adoption by the House of a resolution, where death of contestee had
prevented timely taking.
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Ballots cast at the general election were examined and completely
recounted by an elections committee upon adoption by the House of
a resolution authorizing the production of all ballots and returns
from the general and special elections.

Majority report of Committee on Elections No. 3 submitted by Mr.
Cassius C. Dowell, of Iowa, on Feb. 12, 1921, follows:

Report No. 1319

CONTESTED ELECTION CASE, WICKERSHAM V SULZER AND GRIGSBY

STATEMENT OF THE CASE

At the general election held in Alaska on November 5, 1918, James
Wickersham, the contestant herein, was the Republican candidate, and
Charles A. Sulzer was the Democratic candidate, for Delegate to Congress.
Francis Connolly was the Socialist candidate, but received only a few hun-
dred votes.

From the official count as reported by the canvassing board, Francis
Connolly received 329 votes, Charles A. Sulzer 4,487 votes, James
Wickersham 4,454 votes. Sulzer’s plurality 33.

Before the canvassing board had completed the canvass and announced
the result, and on April 15, 1919, Charles A. Sulzer died. The canvassing
board completed the canvas and declared the result on April 17, 1919. and
issued a certificate of election certifying the election of Charles A. Sulzer,
which certificate was duly filed with the Clerk of the House of Representa-
tives.

The Legislature of Alaska passed an act providing for a special election
to fill the vacancy caused by the death of Mr. Sulzer. This act was approved
on April 28, 1919. Under this act the governor called a special election,
which was held on June 3, 1919, at which special election James
Wickersham was not a candidate, and George B. Grigsby received a majority
of the votes cast, and the canvassing board on June 14, 1919, issued a cer-
tificate of election to George B. Grigsby, the contestee herein, which certifi-
cate was filed on July 1, 1919, and he was sworn in and took his seat in
the House of Representatives as such Delegate from Alaska on said date.

After the death of Charles A. Sulzer, and after the certificate of election
had been issued to him, James Wickersham, the contestant, on May 3, 1919,
filed notice of contest with the Clerk of the House, and under this notice
took some ex parte testimony in the case. Contestant also about June 23,
1919, served notice of contest on Mr. Grigsby, notifying him of his intention
to contest the special election of June 3 and also the election of Sulzer on
November 5, 1918.

The Committee on Elections, finding the testimony taken by contestant
was ex parte, it therefore could not consider such evidence in the case. On
account of the death of Sulzer and the contestant being unable to comply
with the statute relative to notice and the taking of testimony on the 28th
day of July, 1919, the House of Representatives passed a consolidating reso-
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lution extending the time for taking testimony for 90 days from the date of
passing the resolution, and providing the manner of giving notice and taking
the testimony, substituting George B. Grigsby in all necessary respects for
Charles A. Sulzer, deceased, in this contest.

On July 28, 1919, Mr. Dowell, by direction of the Committee on
Elections No. 3, called up the following resolution:

Resolved, (1) That the time for taking testimony in the contested-election
ease from Alaska, James Wickersham, contestant, wherein the contestee,
Charles A. Sulzer, died on April 15, 1919, two days before the issuance of
the certificate of election to said Sulzer, be, and the same is hereby, ex-
tended for 90 days from the date of the passage of this resolution; (2) that
contestant, Wickersham, shall have the first 40 days thereof in which to
take his testimony, which shall be taken in the manner provided by the
present statutes governing the taking of testimony in contested-election
eases by notice served on George B. Grigsby, the successful candidate in the
special Alaska election of June 3, 1919; (3) said George B. Grigsby shall
have the next 40 days in which to take testimony in opposition to contest-
ant’s claim to the election of November 5, 1918, and in support of his own
right shall be seated by virtue of said special election; (4) the contestant,
Wickersham, to have the final 10 days in which to introduce rebuttal testi-
mony in both elections; (5) that the governor of Alaska and the custodian
of the election returns and attached ballots of the election of November 5,
1918, be, and he is hereby, commanded and required forthwith to forward
by registered mail to the Clerk of the House of Representatives the whole
of the election returns and all attached papers and ballots of the election of
November 5, 1918, for inspection and consideration as evidence by the
House of Representatives in said contested-election ease, (6) and if either the
contestant or the successful candidate, said George B. Grigsby, at said spe-
cial election of June 3, 1919, desires the returns of that election introduced
in evidence, it shall be done under the same authority and in the same man-
ner as is provided by this resolution for securing the returns of the election
of November 5, 1918; (7) that any notice which contestant would be required
to serve on said Sulzer if living, to take testimony of any witness mentioned
herein, or to be called to sustain any allegation in contestant’s case or any
other notice which contestant might be required to serve on contestee, if liv-
ing, shall be served with the same legal effect on the successful candidate,
said George B. Grigsby, at the said special election; (8) and any notice which
the successful candidate at said special election might find necessary to
serve to present his case under either of said elections may be served on con-
testant; (9) that the Secretary of War be, and he is hereby, requested to
order by telegraph immediately on the passage of this resolution that the
40 soldiers named and whose Army status is described in the certified list,
dated June 11, 1919, signed by the War Department officials, and which list
is attached to the application of contestant for the passage of this resolution,
be assembled at the office of the commanding officer of the United States
military cable and telegraph in the towns of Valdez, Sitka, and Fairbanks,
Alaska, within the 40 days’ period for taking testimony by the contestant,
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then to be examined under oath by contestant or his attorney or agent
touching the matters and things alleged in the notice and statement of con-
test on file in this House and in this cause, each to state specifically which
candidate he voted for; and ( 10) the testimony of all witnesses shall be re-
duced to writing, signed by the witness, verified, and returned to the Clerk
of the House of Representatives for use in these causes in the manner pro-
vided in the laws of the United States relating to contested elections as
modified by this resolution.

Reported privileged resolution [H. Res. 105 (H. Rept. No. 154)]
amended and agreed to by voice vote [58 CONG. REC. 3252, 66th
Cong. 1st Sess., July 28, 1919; H. Jour. 338].

Under this resolution both parties took testimony, which was fully sub-
mitted to the committee, and the committee has fully considered all of this
evidence, including the arguments of counsel. The questions in this case are,
first, the election on November 5, 1918, as between James Wickersham, con-
testant, and Charles A. Sulzer; second, the election of George B. Grigsby at
the special election of June 3, 1919. The special election was to fill the va-
cancy caused by the death of Charles A. Sulzer, and in the event Sulzer was
duly elected on the 5th of November, 1918, the question then turns to the
objections contestant makes to the special election on June 3, 1919. In the
event James Wickersham was elected on November 5, 1918, and not Charles
A. Sulzer, there was no vacancy created by the death of Charles A. Sulzer
and therefore no vacancy could be filled at the special election on June 3,
1919.

Territory election law, repealing the precinct residence require-
ment of the federal organic law, was held invalid.

Suffrage.—Ballots cast by precinct nonresidents were held invalid.
Federal election law setting the time for opening and closing of

polls was held mandatory, voiding entire returns from precincts not
complying.

Federal election law required advance notice of election official’s
order changing polling places within an election precinct, and non-
compliance in order to disfranchise qualified voters was held grounds
for rejection of entire returns from such precincts.

REJECTED BALLOTS

One of the questions involved in this contest relates to some 40 or 50 re-
jected ballots. The contestant contended that a proper canvass and counting
of these rejected ballots should be made. The contestee made no objection
to the canvass of these ballots, and the committee carefully examined and
canvassed all of these ballots, which resulted in a gain to Mr. Wickersham
of 2 votes and reduced the plurality of Mr. Sulzer over that of Mr.
Wickersham 2 votes.
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QUALIFICATIONS OF ELECTORS IN ALASKA

In 1906, on May 7, Congress passed an act governing elections in Alaska.
Section 3 of this act. being section 394, Compiled Laws of Alaska 1913, reads
as follows:

Sec. 394. All male (or female) citizens of the United States 21
years of age and over who are actual and bona fide residents of
Alaska, and who have been such residents continuously during
the entire year immediately preceding the election, and who have
been such residents continuously for thirty days next preceding
the election in the precinct in which they vote, shall be qualified
to vote for the election of a Delegate from Alaska.

Under this act it is clear that no one can lawfully vote in Alaska for Dele-
gate who is not (1) a citizen of the United States and 21 years of age; (2)
an actual and bona fide resident of Alaska, and has been such resident con-
tinuously during the entire year immediately preceding the election and con-
tinuously for 30 days next preceding the election in the precinct in which
they vote.

On August 24, 1912, Congress passed an act creating a legislative assem-
bly in Alaska, and in this act changed the time of election for Delegate to
Congress from August to November, and provided that ‘‘all of the provisions
of the aforesaid act shall continue to be in full force and effect, and shall
apply to the said election in every respect, as is now provided for the elec-
tion to be held in the month of August therein.’’

Mr. Grigsby, as attorney general of Alaska, rendered an opinion to the
Territorial governor, a member of the canvassing board, on February 12,
1919, in the following language:

I have to advise you that the legislature in attempting to
change the qualifications of voters by this act exceeded its power,
the qualifications having been fixed by the act of May 7, 1906,
and continued in full force and effect by the organic act or con-
stitution of Alaska. The organic act expressly authorized the leg-
islature to extend the elective franchise to women, but in no other
way authorized the changing of the qualifications of electors by
the legislature.

Respectfully submitted.

GEORGE B. GRIGSBY, Attorney General.

This, we think, is the correct interpretation of this law. The Territorial
Legislature of Alaska attempted to modify this law by the enactment of a
provision permitting electors to vote in any precinct in the judicial division
of the Territory, thus ignoring the provisions of the congressional act which
requires the actual and bona fide residence in Alaska for one year and such
residence continuously for 30 days next preceding the election in the pre-
cinct in which they vote. In this respect the Territorial law is in direct con-
flict with the Federal statute. The Federal statute is incorporated into the
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organic law of the Territory and, as stated by Mr. Grigsby as attorney gen-
eral, can not be set aside by an act of the Legislature of Alaska.

The evidence discloses that 21 persons voted at the election on November
5, 1918, for Charles A. Sulzer in precincts in which they were not bona fide
residents, a few of whom were not entitled to vote at all because of nonresi-
dence or noncitizenship in the Territory, and your committee finds that 21
votes should be deducted from the total vote for Charles A. Sulzer. Your
committee further finds that 11 persons voted at the election on November
5, 1918, for James Wickersham in precincts in which they were not bona
fide residents, a few of whom were not entitled to vote at all because of non-
residence or noncitizenship in the Territory, and that 11 votes should be de-
ducted from the total vote for James Wickersham, a net loss for Sulzer of
10 votes.

At the Chickaloon precinct in the third division one John Probst, a legal
voter in the precinct, presented himself at the polls and offered to vote, but
was informed that the election officers had taken the ballot box and books
up the creek and he could not vote. If permitted to vote he would have voted
for James Wickersham. The committee finds that this vote should be added
to the aggregate vote for James Wickersham.

CACHE CREEK PRECINCT

In this precinct Connolly received 1 vote, Sulzer 23 votes, and
Wickersham 2 votes. The contestant charges that this precinct should be
thrown out because of the violation of the election laws in holding the elec-
tion; that the election was opened and the ballots cast several hours before
the time fixed by law for opening the polls. The testimony clearly shows that
in this precinct the election was held and nearly all the voters left the pre-
cinct before the time fixed by law for opening the polls. A number of these
voters testified, and while the exact time is not fixed by the witnesses, all
agree that the polls were opened and the votes cast long before 8 o’clock a.m.
. . .

Section 9 of the act of Congress of May 7, 1906, relating to the elections
in Alaska, provides:

Sec. 9. That the election boards herein provided for shall keep
the several polling places open for the reception of votes from 8
o’clock antimeridian until 7 o’clock postmeridian on the day of
election.

The testimony shows this election was held in a cabin some time near 5
o’clock in the morning, and that approximately the whole camp moved away.
There was no attempt to comply with the law in the opening of the polls
or in the conduct of this election.

A parallel case arose in the State of Kentucky. We refer to the case of
Verney v. Justice (86 Ky., 596). Under the constitution of that State it is
provided that ‘‘all elections by the people shall be held between 6 o’clock in
the morning and 7 o’clock in the evening.’’ This election extended over until
9 or 10 o’clock in the evening. Enough votes were received after 7 o’clock
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in the evening to have changed the result. We quote from the opinion of the
court, on page 601:

The section under consideration uses the word ‘‘shall’’; it is
mandatory and excludes the right to hold the election earlier
than 6 o’clock in the morning and later than 7 o’clock in the
evening. If the language was construed as directory merely, the
election might not only be continued until 9 or 10 o’clock at night
but all next day and the day after, and on and on, unless the
courts in the exercise of a discretion should limit it and thus
make a constitutional provision in disregard of the one made by
the people for the government of election.

For these reasons it is clear that the votes cast after 7 o’clock
in the evening for the appellant were illegal, and that the circuit
court did right in excluding them.

We also refer to Tebbe v. Smith (41 Pac. (Cal.), 454).
The section of the act of Congress above referred to, which is the constitu-

tion and fundamental law of the Territory of Alaska, is alike in its provi-
sions with the constitution of the State of Kentucky.

Your committee therefore finds that the votes cast in this precinct should
not be counted in the canvass of votes for Delegate at this election. In this
precinct 23 votes should be deducted from the total of the votes received by
Charles A. Sulzer, 2 votes should be deducted from the total received by
James Wickersham, and 1 vote should be deducted from the total vote re-
ceived by Mr. Connolly, a net loss for Sulzer of 21 votes.

FORTY MILE DISTRICT

The contestant charges that in the Forty Mile district there was an official
suppression of the election in certain precincts in the district in the interest
of Mr. Sulzer, whereby the contestant lost some 20 votes. The testimony dis-
closes that prior to the election in 1918 there were five voting precincts in
this district, known as the Jack Wade precinct, Steel Creek precinct, Frank-
lin precinct, Chicken precinct, and Moose Creek precinct. That about Octo-
ber 1, 1918, Commissioner Donovan, of the district, made an order redis-
tricting the district into three voting precincts, to wit, Franklin, Chicken,
and Moose Creek, thereby abolishing the Jack Wade and Steel Creek voting
precincts in the district, or rather merging these precincts into the other
three precincts, and it is charged that this was done for the purpose and
that it had the effect of placing the voting precincts at such great distances
from the voters that the voters in the Jack Wade and Steel Creek precincts,
by reason of the great distance, were unable to reach the polls and to cast
their ballots at the election. The authority and duty of the commissioner in
providing voting precincts in the various election districts is defined in sec-
tion 5 of the act of Congress of May 7, 1906, and is as follows:

Sec. 5. That all of the territory in each recording district now
existing or hereafter created situate outside of an incorporated
town shall, for the purpose of this act, constitute one election dis-
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trict; that in each year in which a Delegate is to be elected the
commissioner in each of said election districts shall, at least thir-
ty days before the date of said first election and at least sixty
days before the date of each subsequent election, issue an order
and notice, signed by him and entered in his records in a book
to be kept by him for that purpose, in which said order and notice
he shall—

First. Divide his election district into such number of voting
precincts as may in his judgment be necessary or convenient, de-
fining the boundaries of each precinct by natural objects and per-
manent monuments or landmarks, as far as practicable, and in
such manner that the boundaries of each can be readily deter-
mined and become generally known from such description, speci-
fying a polling place in each of said precincts, and give to each
voting precinct an appropriate name by which the same shall
thereafter be designated: Provided, however, That no such voting
precinct shall be established with less than thirty qualified voters
resident therein; that the precincts established as aforesaid shall
remain as permanent precincts for all subsequent elections, un-
less discontinued or changed by order of the commissioner of that
district.

Second. Give notice of said election, specifying in said notice,
among other things, the date of such election, the boundary of the
voting precincts as established, the location of the polling place
in the precinct, and the hours between which said polling places
will be open. Said order and notice shall be given publicity by
said commissioner by posting copies of the same at least twenty
days before the date of said first election, and at least thirty days
before the date of each subsequent election, etc.

The election of November 5, 1918, was not the first election after the pas-
sage of the act and therefore the order, under this act, must be made at
least 60 days before the date of the election. The evidence, however, shows
that it was made and signed on October 1, 1918, calling the election for No-
vember 5, 1918. We herewith set out a copy of the order of Commissioner
Donovan with reference to this voting district:

ORDER AND NOTICE OF ELECTION TO BE HELD ON TUESDAY, NOVEMBER 5, 1918

In the office of the United States commissioner at Franklin,
Alaska, fourth judicial division, in the matter of the election of a
Delegate to the House of Representatives from the Territory of
Alaska, one member of the Senate of the Territory of Alaska, four
members of the House of Representatives of the Territory of Alas-
ka, one road commissioner for road district No. 4.

In pursuance of an act of Congress approved May 7, 1906, enti-
tled ‘‘An act providing for the election of a Delegate to the House
of Representatives from the Territory of Alaska,’’ I, John J. Dono-
van, United States commissioner, in and for the Forty Mile pre-
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cinct, fourth division, Territory of Alaska, do hereby order that
said recording district be, and the same is hereby, divided into
the following voting precincts, the boundaries thereof defined, a
polling place specified, and a notice of said election published; fix-
ing the date of said election, and designating the said polling
places as follows, and the hours between which said polling
places will be open:

1. Moose Creek precinct.—It is ordered that the boundaries of
said precinct shall be as follows: Commencing on the Forty Mile
River, at the international boundary line, thence running up-
stream to the mouth of O’Brien Creek, including all tributaries
flowing into the said Forty Mile River and Walker’s Fork and all
its tributaries, from the mouth of Cherry Creek upstream to the
international boundary line.

2. Franklin voting precinct.—It is ordered that the boundaries
of said precinct shall be as follows: Commencing on the Forty
Mile River at the mouth of O’Brien Creek, thence running up-
stream and including all tributaries of the North Fork, within the
boundaries of the Forty Mile precinct, and all tributaries of the
South Fork upstream to the mouth of Walker’s Fork, thence in
an easterly direction to the mouth of Cherry Creek on said Walk-
er’s Fork and all its tributaries flowing into Walker’s Fork.

3. Chicken voting precinct.—It is ordered that the boundaries
of said precinct shall be as follows: Commencing at the mouth of
Walker’s Folk on the South Fork of the Forty Mile River, thence
in a southerly direction, including Dennison Fork and all its trib-
utaries, Mosquito Fork and all its tributaries, and the Tanana
Basin within the boundaries of the Forty Mile precinct.

4. That the several polling places herein designated will be
open for the reception of votes from 8 o’clock unto 7 o’clock p.m.
on the day of said election, to wit, the 5th day of November, 1918.

Dated this the 1st day of October, 1918.

JOHN J. DONOVAN,
United States Commissioner

in and for the Forty Mile Precinct,
Territory of Alaska.

This order, fixing the precincts in this district, is not in compliance with
the law above set forth. It was not issued and entered in his records 60 days
before the date of the election and does not specify a polling place in each
precinct as required by law, and does not give the location of the polling
places in each precinct as provided by law.

Prior to the election on November 5, 1918, there had been five polling
places in the election district as above stated. These had been established
for some years and were well known to the voters. These could be changed
only under the provisions of the law. In this instance the commissioner had
received a letter from the clerk of Judge Bunnell, which was approved either
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before or after its signing. The last clause of the letter of instructions was
as follows:

The attention of one or two commissioners is directed to section
396 of the Compiled Laws of Alaska. The law does not con-
template the establishing of voting precincts in places where
many prior elections have proven that there are but five or six
votes. While it is not believed that any considerable number of
voters should be deprived of their franchise by reason of having
no voting precinct established, yet it is a matter which should re-
ceive the careful attention of the commissioner creating the same.

Respectfully,

J. E. CLARK, Clerk.

(In the District Court for the Territory of Alaska, Fourth Judi-
cial District.)

The record in this case discloses that 20 witnesses were called who lived
in the Jack Wade and Steel Creek precincts. These were citizens and lawful
voters of these precincts. All of these witnesses testified they were unable
to vote because it would require at least two days, and traveling a distance
of some thirty-odd miles, to and returning from the voting precincts as des-
ignated by the commissioner. Three of these voters testified had they been
permitted to vote they would have voted for Mr. Sulzer. One testified he
would have voted the Socialist ticket. All of the others testified they would
have voted for Mr. Wickersham for Delegate from Alaska. . . .

We have set out this testimony because it clearly shows that the changing
of the precincts by the commissioner was not entirely in the interest of econ-
omy. The abolishing of the Jack Wade and Steel Creek precincts, the largest
centers in this division both of them having post offices where the residents
for miles around went for their mail, and including the territory of these
precincts in other precincts, and the placing of the voting precincts at Frank-
lin, Chicken, and Moose Creek, the latter place having only two residents,
the committee believes was for the purpose of depriving the voters of Jack
Wade and Steel Creek precincts from having an opportunity to cast their
votes. This action of the commissioner, as shown by the record, was in viola-
tion of law and did deprive 20 legal voters from casting their votes at the
election.

These 20 voters had a legal right to vote and should have been permitted
to vote and could have voted had the commissioner conducted the election
in compliance with the law. Had they been permitted to vote, Connolly
would have received 1 additional vote, Sulzer 3 additional votes, and
Wickersham 16 additional votes, in the two precincts abolished and ab-
sorbed into the other precincts. If these votes are counted 1 vote should be
added to the aggregate vote for Connolly, 3 votes to the aggregate vote for
Sulzer, and 16 votes to the aggregate vote for Wickersham.

However, the committee finds that the whole action of the commissioner
in the Forty Mile district in redistricting said district on the 1st day of Octo-
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ber, 1918, was in violation of the law and this action of the commissioner
did deprive at least 20 legal voters from casting their ballots at said election,
and said action was without authority or jurisdiction.

It is the judgment of the committee that the votes cast in said entire dis-
trict, which includes the precincts of Chicken, Franklin, and Moose Creek,
were illegal and should be rejected. . . .

Your committee therefore finds that from the aggregate vote of Connolly
there should be deducted 3 votes; from the aggregate vote of Sulzer there
should be deducted 23 votes; and from the aggregate vote of Wickersham
there should be deducted 13 votes, a net loss to Sulzer of 10 votes.

Sufferage.—Ballots cast by Indians born in territory and severed
from tribe were held valid, whereas ballots cast by military per-
sonnel involuntarily stationed in territory were held invalid.

Returns were rejected by proportional deduction method where
there was no evidence for whom unqualified voters had cast ballots.

Majority report for contestant, who was seated.
Minority report (unprinted) for contestee, who was unseated as his

predecessor had not been elected.

THE INDIAN VOTE

It is contended by both parties that in certain precincts the votes of a
number of Indians should not have been counted. The contestant claims, and
with much force, that in a number of precincts where Indians voted and the
majorities were for the contestee, the Indians were not entitled to vote, be-
cause they had not severed their tribal relations and were not citizens in
the sense that they were qualified electors. The contestee claims that at cer-
tain other precincts, where the majorities were for the contestant, a portion
of the vote being that of Indians was not legal for like reasons.

This identical question arose in the former case in the Sixty-fifth Con-
gress, and the House, following the report of the committee, disposed of this
question and did not exclude the Indian vote. Your committee believes it
should follow the ruling of the House in the former case, and not disturb
this vote.

THE SOLDIER VOTE

The question of the soldier vote in Alaska was determined by the com-
mittee and afterwards by the House in the Sixty-fifth Congress in the case
of Wickersham v. Sulzer. This case having been so carefully investigated and
so well considered, having the unanimous endorsement of the former com-
mittee and a large majority of the House, this committee has considered the
question settled, and in view of the fact that this case was determined so
recently, we have used that decision as the law in this case, and have fol-
lowed it.

In the case under consideration the evidence shows that 44 soldiers in the
United States Army, stationed in Alaska, voted for Delegate at the election
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on the 5th day of November, 1918. As in the former case, each and all of
the 44 voters in question in this case came to Alaska as soldiers in the
United States Army. They remained in such service from the date of their
arrival in Alaska up to the date of the election, and were in Alaska in such
service on that date. All of them were enlisted and accepted for service in
the States; and, as indicated by the record, the number of men and dates
of enlistment being as follows: Eight in 1917, 2 in 1916, 5 in 1915, 6 in 1914,
6 in 1913, 2 in 1912, 2 in 1911, 1 in 1909, 2 in 1908, 1 in 1907, 3 in 1903,
1 in 1899, 1 in 1898, 4 in ��, of whom there were 6 from Washington
State; 3 each from Minnesota, California, and New York; 2 each from Texas,
Illinois, Oklahoma, Kentucky, Louisiana, and Missouri; and 1 each from
Georgia, Ohio, Virginia, West Virginia, Montana, South Dakota, Michigan,
Kansas, Iowa, Wisconsin, and New Jersey; and 5 from States not specified.

A few of these were honorably discharged and immediately reenlisted in
Alaska; and each and all of them had been in the Territory more than a year
immediately preceding the date of election, and in the precinct more than
30 days immediately preceding the election day.

If they had acquired a legal domicile in Alaska they were enti-
tled to vote, and the vote should be counted; otherwise not. To be-
come a citizen and a qualified elector in Alaska a bona fide resi-
dence of 1 year in the Territory and 30 days in the voting pre-
cinct is required.

This is the rule laid down in the former case and under this rule the
House excluded all of this vote.

Of the soldier vote in the 1918 election, Wickersham received 5 votes,
Sulzer received 24 votes, and 16 of them refused to testify for whom they
voted, or evidence was not presented to show for whom they voted. Of the
votes of the ones where the testimony shows for whom they voted, there
should be deducted from the total vote of Wickersham 5 votes, and from the
total vote of Sulzer 24 votes, a net loss to Sulzer of 19 votes.

Of the 16 votes cast, where the evidence does not disclose for whom they
voted, 11 voted in the Valdez precinct, and can be apportioned under the
rule laid down in the former case of Wickersham v. Sulzer. . . .

The other 4 votes, where the evidence does not disclose for whom they
voted, were east in the Valdez Bay precinct and can be apportioned under
this same rule.

In the Valdez Bay precinct Connolly received 1 vote, Sulzer received 24
votes, and Wickersham received 11 votes.

With a deduction made on this same basis of apportionment 1 should be
deducted from the total vote of James Wickersham and 3 votes should be
deducted from the total vote of Sulzer, a net loss to Sulzer of 2 votes.

Readjusting the entire vote in accordance with the findings of the com-
mittee, the result finally established is:

Wickersham ............................................................................. 4,422
Sulzer ....................................................................................... 4,385

Wickersham’s plurality ......................................... 37
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For the reasons assigned herein, your committee recommends to the
House the adoption of the following resolution:

Resolved, That Charles A. Sulzer was not elected a Delegate to the
House of Representatives from the Territory of Alaska in this Con-
gress, and George B. Grigsby, who is now occupying the seat made
vacant by the death of said Sulzer, is not entitled to a seat herein.

Resolved, That James Wickersham was duly elected a Delegate
from the Territory of Alaska in this Congress, and is entitled to a
seat herein.

Minority views were submitted by Mr. C. B. Hudspeth, of Texas,
and Mr. James O’Connor, of Louisiana, but were not printed to ac-
company the committee report. The minority dissented from each
conclusion reached in the majority report. Their recommended reso-
lution, offered as a substitute for the resolution called up by the ma-
jority, provided:

Resolved, That James Wickersham was not elected a Delegate
to the Sixty-sixth Congress from the Territory of Alaska, and is
not entitled to a seat in said Congress.

Resolved, That Charles A. Sulzer was duly elected a Delegate
from the Territory of Alaska to the Sixty-sixth Congress, and that
said Charles A. Sulzer having died, and George B. Grigsby having
been elected at a special election as a Delegate from the Territory
of Alaska, and having been sworn in as a Member of the House
of Representatives on July 1, 1920, that the said Grigsby is enti-
tled to retain his seat therein.

The unnumbered resolution recommended by the majority report
(H. Rept. No. 1319) declaring contestant elected at the general elec-
tion and declaring contestee not entitled to retain his seat (as his
predecessor had not been elected at the general election), was sub-
mitted by Mr. Dowell on Feb. 28, 1921. Mr. Hudspeth thereupon of-
fered a substitute amendment declaring contestant not elected and
declaring contestees to have been elected. Debate was extended to
three hours by unanimous consent, to be equally divided and con-
trolled by Mr. Dowell and Mr. Hudspeth. On Mar. 1, 1921, when the
resolution was further considered, the substitute amendment was di-
vided for the vote, the first part rejected 169 yeas to 179 nays with
10 ‘‘present,’’ and the second part rejected 162 yeas to 179 nays with
5 ‘‘present.’’ After a motion to recommit the report and resolutions
to the Committee on Elections No. 3 was rejected 169 yeas to 188
nays with 3 ‘‘present,’’ the resolution was divided for the vote, the
first part being agreed to 182 yeas to 162 nays with 9 ‘‘present,’’ and
the second part being agreed to 177 yeas to 163 nays with 10
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‘‘present’’ [60 CONG. REC. 4189, 66th Cong. 3d Sess., Mar. 1, 1921;
H. Jour. 275–278].

§ 2.7 Farr v McLane, 10th Congressional District of Pennsylvania.

Federal Corrupt Practices Act.—Violation by contestee’s campaign
committee of the limitation on contributions to a candidate was held
attributable to contestee and sufficient grounds for unseating
contestee.

Report of Committee on Elections No. 1 submitted by Mr. Fred-
erick W. Dallinger, of Massachusetts, on Feb. 15, 1921, follows:

Report No. 1325

CONTESTED ELECTION CASE, FARR V MCLANE

At the election held in the tenth congressional district of the State of
Pennsylvania on November 5, 1918, according to the official returns, Patrick
McLane, the contestee, who was the Democratic candidate, received 11,765
votes and John R. Farr, the contestant, who was the Republican candidate,
received 11,564 votes. As a result of these returns, Patrick McLane, the
contestee, was declared elected by a plurality of 201 votes over his Repub-
lican opponent, John R. Farr, and a certificate of election was duly issued
to him by the secretary of state of Pennsylvania. . . .

VIOLATION OF THE CORRUPT-PRACTICES ACT

The act of Congress approved August 19, 1911 (37 Stat. L., 33), commonly
known as the ‘‘corrupt-practices act,’’ provides as follows:

Every person who shall be a candidate for nomination at any
primary election or nominating convention, or for election at any
general or special election, as Representative in the Congress of
the United States, shall, not less than ten nor more than fifteen
days before the day for holding such primary election or nomi-
nating convention, and not less than ten nor more than fifteen
days before the day of the general or special election at which
candidates for Representatives are to be elected, file with the
Clerk of the House of Representatives at Washington, District of
Columbia, a full, correct, and itemized statement of all moneys
and things of value received by him or by anyone for him with
his knowledge and consent, from any source, in aid or support of
his candidacy, together with the names of all those who have fur-
nished the same in whole or in part; and such statement shall
contain a true and itemized account of all moneys and things of
value given, contributed, expended, used, or promised by such
candidate, or by his agent, representative, or other person for and
in his behalf with his knowledge and consent, together with the
names of all those to whom any and all such gifts, contributions,
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payments, or promises were made, for the purpose of procuring
his nomination or election. . . .

No candidate for Representative in Congress or for Senator of
the United States shall give, contribute, expend, use, or promise,
or cause to be given, contributed, expended, used, or promised, in
procuring his nomination and election, any sum, in the aggregate,
in excess of the amount which he may lawfully give, contribute,
expend, or promise under the laws of the State in which he re-
sides: Provided, That no candidate for Representative in Congress
shall give, contribute, expend, use, or promise any sum, in the ag-
gregate, exceeding $5,000 in any campaign for his nomination
and election; and no candidate for Senator of the United States
shall give, contribute, expend, use, or promise any sum, in the ag-
gregate, exceeding $10,000 in any campaign for his nomination
and election: Provided further, That money expended by any such
candidate to meet and discharge any assessment, fee, or charge
made or levied upon candidates by the laws of the State in which
he resides, or for his necessary personal expenses, incurred for
himself alone, for travel and subsistence, stationery and postage,
writing or printing (other than newspapers), and distributing let-
ters, circulars, and posters, and for telegraph and telephone serv-
ice, shall not be regarded as an expenditure within the meaning
of this section, and shall not be considered any part of the sum
herein fixed as the limit of expense and need not be shown in the
statements herein required to be filed.

The evidence shows that on December 5, 1918, Patrick McLane filed a
personal return of his campaign expenses showing total receipts of $275 and
total expenditures or disbursements of $748.04.

On the same date George Hufnagel, treasurer, filed a return in behalf of
the ‘‘McLane Campaign Committee’’ showing total receipts of $12,800 and
total expenditures of $11,749. Under the head of ‘‘Expenditures or disburse-
ments’’ occurs this item:

November 3, P. J. Noll, secretary Democratic county com-
mittee, $6,000.

On December 2, 1918, Albert Gutheinz, treasurer of the Democratic coun-
ty committee of Lackawanna County, which county is situated in the tenth
congressional district of the State of Pennsylvania, filed a return with the
Clerk of the House of Representatives showing total receipts of $10,195 and
total expenditures or disbursements of $7,476.96 and unpaid debts and obli-
gations of $158.79. At the top of this return, the original of which was exam-
ined by the committee, appears the following statement:

I hereby certify that the following is a full, correct, and
itemized statement of all moneys and things of value received by
me as treasurer of the Democratic county committee of Lacka-
wanna County, Pa., together with the names of all those who
have furnished the same, in whole or in part, in aid or support
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of the candidacy of Patrick McLane for election as Democatic Rep-
resentative in the Congress of the United States for the tenth con-
gressional district of the State of Pennsylvania at the general elec-
tion to be held in said district on the 5th day of November, 1918.
[The italics are the committee’s.]

It is evident, therefore, that in spite of the fact that Congress by statute
has expressly forbidden any candidate for Representative in Congress to ex-
pend more than $5,000 in any campaign for his nomination and election,
after deducting $6,000 which was received by the McLane campaign com-
mittee and paid by it to the Democratic county committee of Lackawanna
County and expended by the latter, and also deducting the amount of
$760.75 expended for purposes for which no return is required by the Fed-
eral statute, there was expended in the interest of the contestee, Patrick
McLane, $7,853.49 in excess of the statutory amount. But omitting entirely
the expenditures of the Democratic county committee, the ‘‘McLane Cam-
paign Committee’’ alone, which was organized solely for the purpose of pro-
moting the election of the contestee, Patrick McLane, spent $11,749, the
whole amount of which, with the exception of items aggregating $292.50,
was expended for purposes for which, if expended by the candidate himself,
a return is required to be made by the Federal law.

It was contended by the contestee, Patrick McLane, that he had not vio-
lated the corrupt practices act, because he personally had expended only
$748.04 and that the balance of the money was expended by a committee
of which he claims that he had no knowledge. If his contention is correct
then the corrupt practices act becomes a farce and the limitation placed by
Congress upon campaign expenditures is meaningless. The reading of the
entire statute clearly shows that it was the intent of Congress to prohibit
a candidate for Congress from expending directly or indirectly more than
$5,000 for his nomination and election.

In the contested election case of Gill v. Catlin [Moore’s Digest of Contested
Election Cases, 1901–1917, p. 521 from the eleventh district of the State of
Missouri, in the second session of the Sixty-second Congress, where the
contestee pleaded that he had no knowledge of any money being expended
in his behalf outside of what he spent personally, it was held that he had
constructive notice from the fact that he must have known as a reasonable
man that money was being spent in his interests. In the present case, the
testimony is plain that the contestee, Patrick McLane, had actual notice of
the fact that money was being spent by his committee in his interests and
that he was even shown copies of the advertisements which were inserted
in the Scranton newspapers in his behalf.

The committee therefore finds that the contestee, Patrick McLane, must
under the law be held to have had constructive knowledge of expenditures
made in excess of the amount permitted under the corrupt practices act. For
that reason, in accordance with congressional precedent and as a matter of
principle, he is not entitled to his seat in the Sixty-sixth Congress.

Fraud was sufficient to justify total rejection of returns in pre-
cincts where election officials illegally changed polling places,
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marked ballots, and permitted double votes and the registration and
balloting by unqualified or fictitious voters.

Evidence.—The burden of proof is on contestant to show voters un-
qualified, and proof of alphabetical arrangement of names in poll
books is sufficient to establish fraud by election officials.

Returns were totally rejected in precincts where both official fraud
and balloting by unqualified voters were proven, and were rejected
by proportional deduction method in precincts where unregistered
voters cast ballots absent official fraud.

Report for contestant, who was seated; contestee unseated.

For the sake of clearness, the contestant’s charges will first be considered
in detail and then the contestee’s charges will be taken up in like manner.

CONTESTANT’S CHARGES OF ILLEGALITY

1. Archbald Borough, first ward, first district: Official vote—Farr 71,
McLane 156. The contestant claims that in this district 37 persons were per-
mitted by the election officers to vote who were not legally qualified to vote
because they had not registered and did not make affidavit of their right to
vote in the absence of their registration, as required by the laws of the State
of Pennsylvania.

The committee finds that giving the contestee the benefit of the doubt,
which has been the policy of the committee throughout, 34 such persons
were actually permitted to vote.

2. Archbald Borough, first ward, second district: Official vote—Farr 5,
McLane 229. The contestant claims that in this district 30 persons whose
names appear on the list of voters returned by the election officers as having
voted did not, as a matter of fact, vote at the congressional election on No-
vember 5, 1918. The committee finds that this happened in 19 cases.

In the same district the contestant claims that 10 persons voted illegally,
either because they had paid no tax or were aliens or minors. The committee
finds that there is some conflict in the testimony and therefore gives the
contestee the benefit of the doubt.

The contestant also claims that the names of seven persons were returned
as having voted whose names were fictitious, as no such persons in fact ex-
isted. The committee finds considerable evidence to support this contention.

The contestant claims and the committee finds that the registry list of
qualified voters belonging to this district disappeared under suspicious cir-
cumstances.

3. Archbald Borough, second ward: Official vote—Farr 18, McLane 319.
The contestant claims that in this ward 18 persons who were returned by
the election officers as having voted did not, as a matter of fact, vote at the
congressional election on November 5, 1918. The committee finds that this
was true in 12 cases. The contestant further claims that in this district 46
votes were cast by unregistered voters who had not qualified in accordance
with the laws of Pennsylvania. The committee finds that 41 such persons
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were permitted to vote. The contestant also claims and the committee finds
that persons under age were induced to make false affidavits and then per-
mitted to vote illegally with the full knowledge and consent of the election
officials.

4. Archbald Borough, third ward: Official vote—Farr 11, McLane 190. The
contestant claims that in this district 37 persons whose names appear upon
the list of voters returned by the election officers of the said district as hav-
ing voted did not, as a matter of fact, vote at the congressional election on
the 5th day of November, 1918. The committee finds that there were 29 such
cases.

The contestant also claims that 18 names on the list of voters as returned
by the election officers as having voted were fictitious and that no such per-
sons, as a matter of fact, existed. There is considerable evidence to establish
this contention and, in addition the alphabetical arrangement of the names
which were supposed to be entered in the poll book in the order in which
the voters cast their ballots, clearly indicates the existence of fraud on the
part of the election officials.

The contestant further claims that 84 persons whose names appear upon
the list of voters as having voted, were not registered and were not qualified
to vote under the laws of the State of Pennsylvania. The committee finds
that 71 such persons actually voted.

The contestant also claims that the polling place in this district was ille-
gally changed on election day contrary to the laws of Pennsylvania, and,
that in aeeordance with the decisions of the supreme court of that State, the
entire returns of that district should be thrown out. While the committee
finds that the evidence and decisions strongly support this contention, this
fact alone would not have caused the committee to recommend the rejection
of the entire return. Considering the question, however, in connection with
the evidence of fraud hereinbefore referred to, the committee is of the opin-
ion that the entire return from this district should be rejected, as rec-
ommended hereafter.

5. Dickson City Borough, first ward: Official vote—Farr 87, McLane 182.
The contestant claims that in this district 69 persons were permitted to vote
by the election officers who were not legaDy qualified to vote because they
had not registered and did not make affidavit of their right to vote in the
absence of their registration, as required by law. The committee finds that
68 such persons were permitted to vote.

6. Dickson City Borough, second ward: Official vote—Farr 42, McLane
176. The contestant claims that the names of 23 persons appear upon the
list of voters returned by the election officers of this district as having voted
who did not, as a matter of fact, vote at the congressional election on No-
vember 5, 1918. The committee finds that this was true in at least 10 in-
stances. The committee also finds that the alphabetical arrangement of the
names in the poll book constitutes strong circumstantial evidence of collu-
sion and fraud on the part of the election officers. The contestant further
claims and the committee finds that 10 persons were allowed to cast their
ballots in this district who were not on the voting list and who were not
qualified according to the laws of the State of Pennsylvania.
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7. Dickson City Borough, third ward: Official vote—Farr 28, McLane 191.
The contestant claims that in this district 59 persons were permitted to vote
by the election officers who were not legally qualified to vote because they
had not registered and did not make affidavit of their right to vote in the
absence of their registration, as required by law. The committee finds that
50 such persons were actually permitted to vote.

8. Dunmore Borough, first ward, second district: Official vote—Farr 17,
McLane 127. The contestant claims that in this district the election officers
returned for the office of Representative in Congress 16 more votes than
were actually cast. The committee finds that the testimony and the exhibits
substantiate this contention. The contestant also claims that 54 of the 128
voters who, according to the poll book, did vote, were not on the voting list
and did not qualify on election day as required by law. The committee finds
that this was the fact in 50 oases.

9. Dunmore Borough, first ward, third district: Official vote—Farr 53,
McLane 119. The contestant claims that in this district persons were openly
permitted to vote who were not citizens of the United States, although they
told this fact to the election officers, and that their ballots were marked for
them by these officials. The committee finds that the testimony clearly
shows that this was the fact, as the following extract from the record
shows. . . .

The contestant also claims and the committee finds that in this district
10 persons were permitted to vote by the election officers who were not le-
gally qualified to vote because they had not registered and did not make affi-
davit of their right to vote in the absence of their registration, as required
by law.

10. Dunmore Borough, second ward, first district: Official vote—Farr 12,
McLane 105. The contestant claims that in this district 19 persons were per-
mitted to vote by the election officers who were not legally qualified to vote
because they had not registered and did not make affidavit of their right to
vote in the absence of their registration, as required by law. The committee
finds that 18 such persons were permitted to vote.

11. Dunmore Borough, second ward, second district: Official vote—Farr
21, McLane 140. The contestant claims that in this precinct 5 persons whose
names appear upon the list of voters as having voted did not, upon their
own testimony, vote at the congressional election on November 5, 1918. The
committee finds that the evidence clearly shows that this was true in 4
cases. The committee also finds, as contended by the contestant, that 3 per-
sons not citizens of the United States were permitted to vote, and that the
election officers in this district knowingly accepted the votes of such persons.

The contestant further claims that in this district 38 persons were per-
mitted to vote by the election officers who were not legally qualified to vote
because they had not registered and did not make affidavit of their right to
vote in the absence of their registration, as required by law. The committee
finds that 29 such persons were permitted to vote.

12. Dunmore Borough, fourth ward: Official vote—Farr 2, McLane 50. The
contestant claims, and the committee finds, that in this precinct one person
was returned as having voted who did not, in fact, vote according to his own
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testimony. The contestant further claims that 12 unnaturalized aliens were
permitted to vote and in many cases were urged to vote and their ballots
marked by the election officers. The committee finds that this contention is
supported by the evidence.

13. Olyphant Borough, third ward, first district: Official vote—Farr 38,
McLane 161. The contestant claims that in this precinct 5 persons were re-
turned as having voted by the election officers who did not, as a matter of
fact, vote, owing to the fact that they were fighting overseas or had died.
The committee finds that this was the fact. The testimony also shows that,
in this precinct the names of fictitious persons were repeatedly voted on, and
that 7 unnaturalized aliens were permitted to cast their votes.

The contestant further claims that in this district 85 persons were per-
mitted to vote by the election officers who were not legally qualified to vote
because they had not registered and did not make affidavit of their right to
vote in the absence of their registration as required by law. The committee
finds that according to the evidence 83 such persons were permitted to vote.

14. Olyphant Borough, fourth ward: Official vote—Farr 112, McLane 135.
The contestant claims that in this district the regularly elected judge of elec-
tion being sick and unable to attend, neither of the methods provided by the
laws of Pennsylvania for the appointment of a substitute judge of election
was followed, but that a young man named Joseph Onze, who, according to
his own testimony, was not legally entitled to vote himself on account of the
nonpayment of taxes, was sworn in and conducted the election. The contest-
ant also claims that in this district 237 votes were returned for the office
of Congressman, whereas only 204 votes were cast in the ward; and also
that there were 52 fraudulent ballots deposited in the ballot box.

The contestant also claims that 6 persons whose names appeared on the
list of voters as having voted did not, as a matter of fact, vote at the congres-
sional election on November 5, 1918; that 2 persons were permitted by the
election officers to vote who, according to their own testimony, were aliens,
and 2 who had not paid taxes as required by law.

The committee finds that all of these allegations are substantiated by the
evidence.

The contestant further claims that in this district 43 persons were per-
mitted to vote by the election officers who were not legally qualified to vote
because they had not registered and did not make affidavits of their right
to vote in the absence of their registration as required by law. The com-
mittee finds that 38 such persons were permitted to vote.

15. Lackawanna Township, first district: Official vote—Farr 11, McLane
239. The contestant claims that in this district 20 persons whose names ap-
pear on the list of voters returned by the election voters as having voted did
not, as a matter of fact, vote at the congressional election on November 5,
1918. The committee finds that the testimony clearly shows that this hap-
pened in 19 cases. The contestant further claims that in this district the list
of voters was falsified by the election officers, as shown by the testimony;
that 71 voters must have cast their ballots at the same time, notwith-
standing there were only five voting booths in the polling place, and that
7 persons were permitted to vote twice at the election. The committee finds
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that these contentions are substantiated by the testimony. The contestant
also claims that four persons were permitted to vote, one of whom was an
alien and three who had paid no taxes in violation of the laws of the State
of Pennsylvania. The committee finds that the evidence shows that three of
the four persons mentioned clearly voted illegally.

The contestant also claims that in this district 51 persons were permitted
to vote by the election officers who had not registered and did not make affi-
davit of their right to vote in the absence of their registration, as required
by law. The committee finds that 47 such persons were permitted to vote.

The committee further finds that in this district, as in other districts, per-
sons who were not citizens of the United States were told that everybody
who was registered in the draft could vote, and that many such persons
were permitted to vote.

16. Lackawanna Township, second district: Official vote—Farr 7, McLane
106. The contestant claims that in this district 14 persons who were not citi-
zens of the United States were permitted by the election officials to vote and
that in case of many of them their ballots were marked and deposited in the
box by outside ‘‘workers’’ acting in collusion with the election officials. The
committee finds that this contention is borne out by the evidence. The con-
testant also claims that in this district 19 persons were permitted to vote
by the election officers who were not legally qualified to vote because they
had not registered and did not make affidavit of their right to vote in the
absence of such registration, as required by law. The committee finds that
9 such persons were actually permitted to vote.

17. Winton Borough, second ward: Official vote—Farr 16, McLane 196.
The contestant claims that in this district 68 persons were permitted to vote
by the election officers who were not legally qualified to vote, because they
had not registered and did not make affidavit of their right to vote in the
absence of registration, as required by law. The committee finds that 61
such persons were actually permitted to vote.

18. Winton Borough, third ward: Official vote—Farr 16, McLane 184. The
contestant claims that in this district 118 persons were permitted to vote by
the election officers who were not legally qualified to vote, because they had
not registered and did not make proof of their right to vote in the absence
of such registration, as required by law. The committee finds that 110 such
persons were permitted to vote.

19. Fell Township, third district: Official vote—Farr 19, McLane 76. The
contestant claims that in this district 40 persons were permitted to vote by
the election officers who were not legally qualified to vote because they had
not registered and did not make affidavit of their right to vote in the ab-
sence of their registration, as required by the law. The committee finds that
36 such persons were permitted to vote.

20. Throop Borough: Official vote—Farr 108, McLane 251. The contestant
claims that in this district 59 persons were permitted to vote by the election
officers who were not legally qualified to vote because they had not reg-
istered and did not make affidavit of their right to vote in the absence of
registration, as required by law.

The committee finds that 57 such persons were actually permitted to vote.
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CONTESTEE’S CHARGES OF ILLEGALITY

1. Carbondale: Official vote—Farr 1,016, McLane 799. The contestee
claims in his brief that in certain wards in the city of Carbondale the names
of 77 persons were added to the voting list by the board of county commis-
sioners of Lackawanna County on sworn petitions presented by one Ralph
Histed without the persons in question having personally appeared before
the board, on the ground that they were prevented by sickness or necessary
absence from the city, when, as a matter of fact, they were not so prevented.

The result of the committee’s inquiry by wards is as follows:
Carbondale, first ward, first district: The contestee claims that 27 votes

were cast by persons illegally registered. Of these 19 were summoned and
testified.

The committee finds that 13 of these were illegally registered, of whom
7 testified that they voted for John R. Farr for Congress, 1 testified that he
voted for Patrick McLane, and the other 5 refused to disclose for whom they
voted.

Carbondale, second ward, first district: The contestee claims that in this
district 6 persons were permitted to vote who were improperly registered.
Of this number 5 were summoned and testified.

The committee finds that 4 of these persons were illegally registered, of
whom 3 voted for John R. Farr for Congress and 1 refused to disclose for
whom he voted.

Carbondale, third ward, fourth district: The contestee claims that 20 vot-
ers were permitted to vote whose registration was illegal. Of this number
16 were summoned and testified.

The committee finds that 15 of the 16 were illegally registered, of whom
8 testified that they voted for John R. Farr for Congress and 7 refused to
disclose for whom they voted.

Carbondale, fifth ward, first district: The contestee claims that 9 votes
were cast by persons illegally registered. Of these 6 were summoned and
testified. The committee finds that 3 of these persons were illegally reg-
istered, all of whom voted for John R. Farr for Congress.

Carbondale, sixth ward, first district: The contestee claims that in this
district 3 persons were permitted to vote who were improperly registered.
Of this number, 1 was summoned and testified, and committee finds that
he was illegally registered but refused to disclose for whom he voted.

2. Blakely Borough: Official vote—Farr 587, McLane 127. The contestee
claims that 21 persons were permitted to vote who were not qualified voters.
The committee finds that 4 persons in this borough voted illegally, 3 of them
testifying that they voted for John R. Farr, the contestant.

3. Old Forge Borough: Official vote—Farr 416, McLane 472. The contestee
claims that in this borough there was intimidation and coercion of voters
and that illegal votes were cast therein. The committee finds that the testi-
mony is vague and indefinite, except as to one unnaturalized person, who
was permitted to vote.

4. Taylor Borough, sixth ward, first district: Official vote—Farr 85,
McLane 29. The contestee claims that the returns from this district should
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be thrown out on the ground that the polls were not open at the time fixed
by law and that in the absence of the regular election officers an irregular
election board was chosen. The committee finds that while the polls were
late in opening, the election in the district in question was carried on in
good faith, and that there are no facts which would justify the committee
in throwing out the vote of the district.

5. Covington Township: Official vote—Farr 86, McLane 18. The contestee
claims that in this township there were 12 illegal votes cast. The committee
finds that the contestee’s contention is not borne out by the facts.

THE SOLDIER VOTE

The contestee also claims that the votes taken in the various military en-
campments and naval stations throughout the United States should be re-
jected and should be deducted from the totals on the ground that the returns
were not in accordance with the requirements of the laws of Pennsylvania.
The total soldier vote was Farr, 181; McLane, 123; there being a plurality
of 58 for John R. Farr.

The State of Pennsylvania passed no new legislation providing for the vot-
ing of persons in the Army and Navy, as was the case in many of our States.
Whatever voting was done was therefore held under the act of the assembly
of August 25, 1864 (Public Laws, 990), which was passed during the Civil
War when conditions were very different from what they were in the late
war.

While it is undoubtedly true, as the contestee claims, that some camps
and naval stations submitted returns which failed to comply with all the
provisions of the statute, nevertheless, your committee feels that in the ab-
sence of evidence that the soldiers who voted were not otherwise disqualified
to vote, it would be reluctant to disfranchise them. Inasmuch, however, as
the rejection of the entire soldier vote would not alter the result arrived at
by the committee upon all the other evidence in the case, it is not necessary
to pass upon this question.

SUMMARY

The committee therefore finds that in the boroughs of Archbald, Dickson
City, Dunmore, Olyphant, Winton, and Throop and in the townships of
Lackawanna and Fell there were 1,006 illegal votes cast and counted at the
congressional election on November 5, 1918. In a vast majority of these
cases there is no way of ascertaining for whom these illegal votes were cast
for the office of Representative in Congress. In many of these districts there
is conclusive evidence of actual fraud on the part of the election officers,
which would justify the rejection of the entire vote of the district in accord-
ance with a long line of State and congressional precedents. In all of them
there was a reckless disregard of the essential requirements of the Pennsyl-
vania election laws on the part of the officers conducting the election, to
such an extent as to render their returns unreliable and to bring about the
same result as actual fraud.
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In the case of In re Duffy (4 Brewster, 531), a Pennsylvania case, in which
were involved some of the very election districts that are involved in the
present case, the court held that when there is a reckless disregard of the
provisions of the election law on the part of the election officers, such a con-
dition renders the returns of the election officers unreliable and is sufficient
to set them aside. If in the present case the entire vote of the districts in
question should be rejected, as has been done by election committees of the
House of Representatives in a large number of contested-election cases, the
most recent of which was the Massachusetts case of Tague v. Fitzgerald in
the present Congress, the result would be as follows: John R. Farr, 10,858
votes; Patrick McLane, 8,438 votes; and John R. Farr would be elected by
a plurality of 2,420 votes.

If, on the other hand, the rule of deducting the illegal votes pro rata from
the total vote of the two candidates, which rule was followed in the case of
Finley v. Walls in the Forty-fourth Congress [Rowell’s Digest of Contested
Election Cases, 1789–1901, p. 305] and in other contested-election cases, no-
tably, in the recent case of Wickersham v. Sulzer in the Sixty-fifth Congress,
it would result in a deduction of 164 votes from the total vote of John R.
Farr, and in a deduction of 841 votes from the total vote of Patrick McLane,
which would make the result as follows: John R. Farr, 11,400; Patrick
McLane, 10,924; and John R. Farr would still be elected by a plurality of
476.

After most careful consideration your committee is of the opinion that in
the present case both methods should be used. While in all of the election
districts in question persons were permitted to vote who had not been le-
gally registered—in certain of the districts, namely: Archbald Borough, first
ward, second district; Archbald Borough, third ward; Dickson City Borough,
second ward; Dunmore Borough, first ward, second and third districts; Dun-
more Borough, second ward, second district; Dunmore Borough, fourth ward;
Olyphant Borough, third ward, first district; Olyphant Borough, fourth
ward; and the first and second election districts of Lackawanna Township—
there was in addition evidence of other fraud of various kinds, together with
collusion on the part of the election officials of such a character as to destroy
the integrity of the returns and to justify their absolute rejection. Accord-
ingly, your committee has rejected the entire returns from the last-men-
tioned districts, in which John R. Farr received 322 votes and Patrick
McLane received 1,669 votes.

Deducting these votes from the official returns gives the following result:
John R. Farr, 11,242 votes; Patrick McLane, 10,096 votes. In the remaining
election districts, where there was simply evidence of persons voting who
were not legally registered, your committee has deducted from the total vote
of the two candidates the number of illegal voters pro rata, namely, 77.71
from the vote of John R. Farr and 411.30 from the vote of Patrick McLane,
with the following result: John R. Farr, 11,164; Patrick McLane, 9,685.

The committee then proceeded to deduct the 41 illegal votes found to have
been cast in the city of Carbondale, Blakely Borough, and Old Forge Bor-
ough, from the total votes of the candidates where the evidence showed for
whom the person voted, and to deduct the balance pro rata, with the final
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result as follows: John R. Farr, 11,131; Patrick McLane, 9,677 votes; or a
plurality of 1,454 votes for John R. Farr.

CONCLUSION

The evidence in this case, therefore, clearly shows that the contestee, Pat-
rick McLane, must under the law be held to have had constructive knowl-
edge of expenditures made in excess of the amount permitted under the cor-
rupt practices act, and for that reason, in accordance with congressional
precedent, he is not entitled to a seat in the Sixty-sixth Congress.

Moreover, entirely apart from the unlawful expenditure of money incurred
to secure the election of the contestee, there was widespread fraud and ille-
gality in the election itself. The rejection of the entire vote of the election
districts in which such fraud and illegality occurred, in accordance with a
long line of congressional and State precedents, results in the election of
John R. Farr, the contestant, by a plurality of 2,420 votes. Without, how-
ever, rejecting any election districts, the subtraction of the illegal votes pro
rata from the total vote of the contestant and the contestee, respectively, in
accordance with the practice followed in some contested election cases in
past Congresses, results in the election of John R. Farr, the contestant, by
a plurality of 476 votes. Following the plan adopted by your committee of
rejecting the entire vote of those election districts in which there occurred
both fraud and illegality and deducting the illegal votes pro rata from the
total vote of each candidate in these districts where there was only evidence
of the voting of persons not legally registered, the result is still the election
of John R. Farr, the contestant, by a plurality of 1,454 votes. No matter
what plan is adopted, the rejection of the entire soldier vote would not alter
the result.

Your committee therefore respectfully recommends to the House of Rep-
resentatives the adoption of the following resolutions:

Resolved, That Patrick McLane was not elected a Member of
the House of Representatives from the tenth congressional dis-
trict of the State of Pennsylvania in this Congress and is not enti-
tled to retain a seat herein.

Resolved, That John R. Farr was duly elected a Member of the
House of Representatives from the tenth congressional district of
the State of Pennsylvania in this Congress and is entitled to a
seat herein.

After debate in the House on Feb. 25, 1921, Mr. James V.
McClintic, of Oklahoma, offered the following motion to recommit:

Resolved, That the report in the Farr against McLane con-
tested case be recommitted to the Committee on Elections No. 1,
with instructions to examine the tally sheets and the registration
lists in the 32 boxes impounded by a court order under date of
April 5, 1919, on the prayer of the contestee, and to report back
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to the House when all of the testimony and facts have been prop-
erly considered.

Reported privileged resolution (H. Res. 697) divided for vote, first
part agreed to (161 yeas to 113 nays with 4 ‘‘present’’ and second
part agreed to (158 yeas to 106 nays with 5 ‘‘present’’) after debate
and after rejection (120 yeas to 161 nays with 2 ‘‘present’’) of motion
to recommit report [60 CONG. REC. 3899, 66th Cong. 3d Sess., Feb.
25 1921; H. Jour. 253, 254].

§ 3. Sixty-seventh Congress, 1921–23

§ 3.1—Memorial of John P. Bracken, At Large, Pennsylvania.

Member-elect’s death prior to certification was held not to entitle
an unsuccessful candidate, receiving the highest number of votes of
all unsuccessful candidates at large, to the seat.

Report recommending memorialist not entitled to seat.
Report of Committee on Elections No. 2 submitted by Mr. Robert

Luce, of Massachusetts, on July 14, 1921, follows:

Report No. 265

MEMORIAL OF JOHN P. BRACKEN

The Committee on Elections No. 2, to which was referred the memorial
of John P. Bracken, a citizen of Pennsylvania, claiming to have been elected
to the House of Representatives of the Sixty-seventh Congress, reports as
follows:

Upon the canvass of votes east in the State of Pennsylvania November 2,
1920, Hon. Mahlon M. Garland was declared to have been elected as one of
the four Representatives at large in Congress from that State. Before the
completion of the canvass Mr. Garland died. Mr. Bracken received the high-
est vote given to any candidate not declared to have been elected. In the
judgment of your committee this state of facts does not warrant the conclu-
sion that Mr. Bracken was elected, and therefore the committee recommends
the passage of the following resolution:

Resolved, That John P. Bracken was not elected a Representa-
tive at large to the Sixty-seventh Congress from the State of
Pennsylvania.

Reported privileged resolution (H. Res. 204) agreed to by voice vote
after brief debate [61 CONG. REC. 6564, 67th Cong. 1st Sess., Oct.
20. 1921; H. Jour. 494].
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§ 3.2 Bogy v Hawes, 11th Congressional District of Missouri.

Pleadings.—Failure of contestant to comply with an elections com-
mittee rule requiring filing of an abstract of evidence with his brief
did not preclude committee’s consideration of the merits of the con-
test.

Evidence taken ex parte by contestant is not admissible.
Evidence offered by contestant to support allegations of fraud and

irregularities was insufficient to void returns.
Report of Committee on Elections No. 1 submitted by Mr. Fred-

erick W. Dallinger, of Massachusetts, on July 21, 1921, follows:

Report No. 281

CONTESTED ELECTION CASE, BOGY V HAWES

STATEMENT OF THE CASE

At the election held in the eleventh congressional district of the State of
Missouri on November 2, 1920, according to the official returns, Harry B.
Hawes, the contestee, who was the Democratic candidate, received 35,726
votes and Bernard P. Bogy, the contestant, who was the Republican can-
didate, received 33,592 votes. As a result of these returns, Harry B. Hawes,
the contestee, was declared elected by a plurality of 2,134 votes over his Re-
publican opponent, Bernard P. Bogy, and a certificate of election was duly
issued to him by the secretary of state of Missouri.

On December 18, 1920, the contestant, Bernard P. Bogy, in accordance
with law, served on the contestee a notice of contest in which was set forth
27 separate grounds of contest, alleging false registration, wrongful and
fraudulent counting of ballots, and intimidation of voters at the congres-
sional election. Summarizing the numerous allegations in his notice of con-
test, the contestant claims that 31,125 votes were improperly and illegally
east for the contestee and that if the votes thus illegally and improperly
counted and accredited to the contestee, Harry B. Hawes, were deducted, the
contestant, Bernard P. Bogy, would be shown to have been fairly elected.

To this notice of contest the contestee, Harry B. Hawes, on December 20,
1920, served on the contestant, Bernard P. Bogy, an answer denying all the
allegations contained in the contestant’s notice.

The contestee took no testimony in his own behalf before the notary pub-
lic, contenting himself with a long and exhaustive cross-examination by him-
self and his counsel of the witnesses summoned by the contestant. He con-
tended both in his brief and in his argument before your committee that the
contestant has utterly failed to prove the allegations contained in his notice
of contest.

WORK OF THE COMMITTEE

The testimony in the case having been printed and printed briefs having
been duly filed with the committee by both parties, a hearing was given to
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the parties by your committee on Wednesday, July 13, 1921, at which oral
arguments were presented by both the contestant and the contestee, neither
of them being represented by counsel at the hearing. Since the close of the
hearing the committee has examined the record, the briefs, and the stenog-
rapher’s report of the hearing and given the ease careful consideration.

In order to expedite the disposition of contested election cases the three
Committees on Elections at the beginning of the present session of Congress
revised the rules of the committees and adopted a new rule known as rule
3, which reads as follows:

Rule 3. Each contestant shall file with his brief an abstract of
the record and testimony in the case. Said abstract shall, in every
instance, cite the page of the printed testimony on which each
piece of evidence referred to in his abstract is contained. If the
contestee questions the correctness of the contestant’s abstract,
he may file with his brief a statement setting forth the particu-
lars in which he takes issue with the contestant’s abstract, and
may file an amended abstract setting forth the correct record and
testimony.

Copies of the new rules were sent to both the contestant and the contestee
in the present case. The contestant, however, entirely ignored this rule and
did not file with his brief an abstract of the record and testimony in the
case, although the contestee did comply with it. As a result, the committee
was obliged to read the entire record, which was full of a very large amount
of irrelevant matter. Under the circumstances, the committee might well
have defaulted the contestant for noncompliance with the rules of the com-
mittee. Inasmuch, however, as this was the first Congress in which this rule
has been in operation, the committee has been inclined to be lenient and has
considered the case in all its bearings as fully as if the rule had been com-
plied with.

In connection with this subject, the committee desires to call the attention
of the House to H.R. 7761, unanimously reported by this committee on July
16 of the present year, being No. 115 on the Union Calendar, and now on
Calendar for Unanimous Consent, which incorporates the substance of this
rule in the law governing contested election eases.

FINDINGS OF FACT

In support of most of the allegations contained in his notice of contest, the
record shows that the contestant offered no evidence or testimony whatever.
In the case of the few allegations in which he submitted testimony, it is in
most cases unsatisfactory and unconvincing, as a reading of the examination
and cross-examination of the witnesses in the record will show.

As an example of the lack of evidence in this case, the committee desires
to call attention to the twenty-fourth count in the contestant’s notice of con-
test, where he alleges that there were in the eleventh congressional district
about 2,000 cases of illegal registration, the votes of all such illegally reg-
istered persons having been cast for the contestee. Then follows a list of
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about 450 names and addresses of persons alleged to be improperly reg-
istered. In support of this alleged wholesale illegal registration and voting,
no evidence or testimony whatever was offered by the contestant at any
time. At the hearing before your committee the contestant offered a sworn
affidavit of a lieutenant of police of the city of St. Louis, stating that on
March 26, 1921, prior to the city election, he was detailed by the board of
police commissioners to investigate false registration in certain wards of St.
Louis, and that he compared his canvass of certain precincts in the eleventh
congressional district with the registration lists furnished by the board of
election commissioners, and that he estimated that there were between
1,000 and 1,200 false registrations in the eleventh congressional district at
that time. Inasmuch as this affidavit was entirely ex parte and no oppor-
tunity was given to the contestee to cross-examine the witness, your com-
mittee very properly excluded it in common with several other similar affi-
davits. This affidavit, like the other excluded affidavits, however, had no
probative value or any bearing upon the present contest, as there was no
evidence whatever that any of the alleged false registrants voted at the con-
gressional election on November 2, 1920.

CONDUCT OF THE ELECTION

The contestant, Bernard P. Bogy, was a candidate for the Republican
nomination for Congress in the eleventh Missouri district at the primary
election held August 3, 1920, but was defeated by Otto F. Stifel by a vote
of 8,296 to 1,944. After the primary and before the election, Otto F. Stifel
died and the contestant, Bernard P. Bogy, was given the Republican nomi-
nation by the Republican congressional committee. The adoption of the nine-
teenth amendment to the Constitution of the United States, granting the
right of suffrage to women, resulted in an increase in the number of reg-
istered voters in the eleventh congressional district of Missouri from 44,670
in 1916 to 79,356 in 1920. In the year 1916 the total vote cast by both the
Republican and Democratic candidates for Congress was 41,462, while in the
year 1920 the combined vote of the contestant and the contestee was 69,318.
To meet this tremendous increase in the number of registered voters only
23 additional polling places were provided by the authorities of St. Louis,
resulting in a very great congestion at the polls on election day. In spite of
this congestion, however, the election was, on the whole, quiet and orderly,
there being very few complaints made to the board of election commis-
sioners.

The election was in charge of the Board of Election Commissioners of the
city of St. Louis, which is a bipartisan board composed of two Democrats and
two Republicans appointed by the governor of the State and confirmed by
the State senate. The clerks in the office of the board of election commis-
sioners are equally divided between Republicans and Democrats, the Repub-
lican clerks being selected by the Republican commissioners and the Demo-
cratic clerks being selected by the Democratic commissioners. At each of the
155 voting precincts of the eleventh congressional district there were present
on election day two Republican and two Democratic judges of election and
one Republican and one Democratic clerk, all of these officials being ap-
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pointed by the board of election commissioners, the Republican officials
being appointed by the two Republican commissioners and the Democratic
officials being appointed by the two Democratic commissioners. In addition,
there were at each polling place one Republican and one Democratic watcher
and one Republican and one Democratic challenger, who were appointed by
the Republican and Democratic ward committees, respectively.

CHARGES OF INTIMIDATION

There is some evidence in the record that party workers wearing badges,
at and near the polling places, and in a few instances some of the election
officials, solicited voters to vote for the Democratic candidate in violation of
the election laws of the State of Missouri. In no precinct, however, were
these or any other irregularities testified to by the contestant’s witnesses,
of such a nature or of such an extent as to warrant the throwing out of the
vote of any precinct; and there is no evidence whatever to connect the
contestee or his agents with any of such irregularities. For instance, one of
the contestant’s witnesses, Mrs. Grace Guy, testified that a union labor man
urged her to vote for Gov. Cox for President because of his friendship for
organized labor, the names of the congressional candidates not even being
mentioned.

The only case of actual intimidation seems to have been that of the Rev.
Eugene V. Hansmann, who, according to his own testimony, was assaulted
and taken to the station house by a police officer in the first precinct of ward
20 without any apparent justification. On cross-examination he testified that
he had never preferred charges against the police officer who arrested him.

Ballots.—The results of an examination and complete recount con-
ducted by bipartisan election officials upon stipulation of the parties
were held binding on contestant.

Ballots.—An elections committee refused to partially recount bal-
lots not returned as disputed from the complete recount which had
been conducted by election officials pursuant to stipulation of the
parties, where the result would not be changed, where fraud was not
proven by certain markings, and where contestant was estopped by
the stipulation from such challenge

Fraud was not proven by contestant’s receiving fewer votes than
candidates of his party for other offices, where the political situation
in the district was found consistent with such disparity.

Report for contestee, who retained his seat.

THE RECOUNT

On January 11, 1921, a stipulation was entered into between the contest-
ant and the contestee and their respective counsel, a copy of which will be
found on pages 269 and 270 of the printed record, that ‘‘the board of election
commissioners should open the ballot boxes used in the eleventh congres-
sional district at the election held on November 2, 1920, and recount the bal-
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lots for the office of Representative in the Sixty-seventh Congress for the
eleventh congressional district of Missouri.’’ In this stipulation, which was
signed by both the contestant and his attorney, it was agreed that in case
the validity of any ballot for either the contestant or the contestee was chal-
lenged the question should be decided by the board of election commis-
sioners. The recount was commenced on January 12 and completed on Janu-
ary 17, 1921. The actual counting was done by 40 assistants appointed by
the board of election commissioners, 20 of them being Democrats and 20 of
them being Republicans. After the recount was completed and the board of
election commissioners had passed upon all disputed ballots, the final result
showed that Harry B. Hawes, Democrat, had received 35,404 votes and Ber-
nard P. Bogy, Republican, had received 33,337 votes, making a plurality for
Harry B. Hawes, Democrat, of 2,067, or a net gain for Bernard P. Bogy, the
Republican contestant, of 67 votes.

At the hearing before your committee, the contestant claimed that in spite
of the fact that the recount was conducted by an equal number of Repub-
lican and Democratic counters, and in spite of the fact that both the contest-
ant and the contestee were given the privilege of having a watcher at each
table where the ballots were being counted, nevertheless, the recount was
not fairly conducted for the reason that in some instances the contestant and
his watchers were not given an opportunity to see some of the scratched bal-
lots for the purpose of disputing the same. At a meeting of the board of elec-
tion commissioners held on January 25, 1921, after the recount had been
completed and the ballot boxes sealed up, the attorney for the contestant re-
quested the board for permission to photograph all of the scratched ballots
in ward 19, precinct 12; ward 26, precinct 22; ward 26, precinct 17; ward
20, precinct 14; and ward 22, precincts 8 and 9. This request was denied by
the board by a vote of three to one, on the ground that the ballots of which
photographs were desired, were not returned by the recount clerks as ‘‘dis-
puted ballots’’ and because it was contrary to the stipulation. According to
the record, these were the only precincts in which any request was made for
the reopening of the ballot boxes.

At the hearing before your committee, the contestant requested your com-
mittee to send for these particular ballot boxes and examine all the ballots.
Even if all of the scratched ballots should prove to be in the same hand-
writing and should be counted for the contestant, it would not alter the re-
sult. Moreover, the fact that Republican ballots might be found in these
boxes in which the contestant’s name was crossed out and the name of the
contestee written in, even if the handwriting were the same, would not nec-
essarily be evidence of fraud as under the laws of Missouri, the election offi-
cers are permitted to mark the ballots for illiterate voters. For these reasons
your committee declined to send for the ballot boxes in question and is of
the opinion that on the whole the recount was fairly conducted and that the
contestant, having agreed to abide by the decision of the board of election
commissioners in regard to all disputed ballots, he is precluded from now
questioning the result of the official recount.
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SUMMARY AND CONCLUSION

In this case the contestant apparently feels that because the Republican
candidate for President carried the eleventh congressional district of Mis-
souri by a plurality of 2,403 votes, while at the same time he, the Repub-
lican candidate for Congress, was defeated by his Democratic opponent by
a plurality of 2,067 votes, the result must have been due to fraudulent prac-
tices. As a matter of fact, the eleventh congressional district of the State of
Missouri has been a Democratic district for many years and under normal
circumstances would naturally elect a Democratic Congressman. The fact
that the contestee had long been a resident of the district, while the contest-
ant had only recently moved into the district, would easily account for the
fact that the former would run ahead of his ticket, while the latter would
run behind. Moreover, it is admitted by the contestant that most of the Re-
publican committeemen and most of the Republican election officials were
hostile to his election. Finally, he was not the choice of the Republican vot-
ers, another candidate having decisively defeated him at the primary and he
having received his nomination from the congressional committee. This op-
position on the part of the active Republican workers of the district would
easily account for the fact that his name was uniformly scratched in all the
precincts of the district on election day.

As has already been stated, the contestant did not even offer to prove
most of the allegations contained in his notice of contest and offered no evi-
dence whatever of any fraud or irregularities in most of the 155 precincts
of the congressional district. While, as the committee has pointed out, there
is some evidence of occasional violations of the election laws of the State of
Missouri, there is no evidence whatever to justify the committee in throwing
out the vote of any voting precinct. Your committee believes that considering
the very great congestion at the polls due to the voting of women for the
first time, the election held in the eleventh congressional district in the
State of Missouri on November 2, 1920, was, on the whole, quiet and orderly
and fairly conducted. Furthermore, in order to discover any possible discrep-
ancies or evidence of fraud, an official recount was held by the bipartisan
board of election commissioners of the city of St. Louis, under a stipulation
signed by the contestant and his attorney, that all disputed ballots should
be decided by the board. Your committee believes that this recount was fair-
ly conducted and that the official result of the recount showing that Harry
B. Hawes, the contestee, was elected by a plurality of 2,067 over his Repub-
lican opponent, Bernard P. Bogy, the contestant, in the absence of competent
evidence to dispute it, is a fair and accurate expression of the wishes of the
voters of the eleventh congressional district of Missouri. Your committee,
therefore, for the reasons hereinbefore stated, respectfully recommends to
the House of Representatives the adoption of the following resolutions:

Resolved, That Bernard P. Bogy was not elected a Representa-
tive in this Congress from the eleventh congressional district of
the State of Missouri and is not entitled to a seat herein.
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Resolved, That Harry B. Hawes was duly elected a Representa-
tive in this Congress from the eleventh congressional district of
the State of Missouri and is entitled to retain his seat herein.

Reported privileged resolution (H. Res. 205) agreed to by voice vote
after brief debate [61 CONG. REC. 6555, 67th Cong. 1st Sess., Oct.
20, 1921; H. Jour. 494].

§ 3.3 Kennamer v Rainey, 7th Congressional District of Alabama.

Evidence offered by contestant to support allegations of registra-
tion frauds and irregularities was insufficient to affect election re-
sults.

Suffrage.—Women voters were not denied the right to register or
vote by a conspiracy of the state legislature.

Irregularities by election officials in permitting unregistered per-
sons to vote were held insufficient to affect the election result.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 3 submitted by Mr. Cassius
C. Dowell, of Iowa, on Oct. 31, 1921, follows:

Report No. 453

CONTESTED ELECTION CASE, KENNAMER V RAINEY

At the November election held in the seventh congressional district of the
State of Alabama on the 2d of November, 1920, according to the official re-
turns, L. B. Rainey, the contestee, who was the Democratic candidate, re-
ceived 23,709 votes, and Charles B. Kennamer, contestant, who was the Re-
publican candidate, received 22,970 votes. As a result of these returns L. B.
Rainey, the contestee, was declared elected by a majority of 739 votes, and
a certificate of election was duly issued to him and upon such certificate he
was duly seated as a Member of the Sixty-seventh Congress.

On the 11th day of December, 1920, the contestant, Charles B. Kennamer,
in accordance with law, served on the contestee a notice of contest setting
forth a number of grounds of contest, generally charging, in various forms,
fraud and malconduct of various officers, and charging fraud and irregular-
ities in the registration of voters, and charging generally that certain offi-
cers, members of committees, and members of State legislature conspired to
postpone legislation for the registration of women voters in said district, and
further charging that they did deprive certain women from registering and
voting in said district, and further charging that L. B. Rainey was not elect-
ed to said office, but that contestant was duly elected. . . .

It is charged by contestant that the governor, members of the legislature
of the State, and certain other persons conspired to delay legislation author-
izing the registration of women voters of the district and delayed the ap-
pointment of registrars to register these voters. The proclamation of the rati-
fication of the woman’s suffrage amendment was made on August 26, 1920.
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The governor issued a call for a special session of the legislature on August
28, 1920, to convene on September 14, 1920. The record shows that the leg-
islature convened on the 14th day of September, 1920, in special session,
and the legislation referred to was completed and signed by the governor on
October 2, 1921, which was the last day of the extra session. It appears that
other legislation was considered and acted upon by the legislature during
this time.

Your committee do not find the charge of conspiracy to delay this legisla-
tion and to delay the appointment of registrars to be sustained by the evi-
dence.

It is further charged by contestant that a number of Republican women
were not registered and were denied the opportunity to register. The testi-
mony of contestant on this point is very indefinite and uncertain and does
not sustain the charge of contestant.

It is further charged by contestant that the registration boards were par-
tisan and unfair in their selection of the various places for the registration
of voters, and that said boards unlawfully registered Democratic voters and
did not give the Republican voters the opportunity to register and refused
their registration.

Your committee find from a careful inspection of the evidence that some
persons were registered unlawfully, and the evidence shows that a small
number not legally entitled to vote voted for the contestee, Mr. Rainey; but
the testimony does not show that the number of votes cast of those who were
not properly registered and who were not legally entitled to vote materially
affected the result of the election.

While there were some other irregularities, and perhaps violations of the
law in some instances, the evidence does not disclose that these irregular-
ities or violations affected the result of the election in this district. Neither
does the evidence disclose that the persons who failed to vote in said district
were deprived of their right to register and vote, nor is it shown by com-
petent evidence that they offered to register or vote.

On the whole case the official returns show that contestee, L. B. Rainey,
received a majority of 739 votes, and the evidence submitted in this case
does not sustain the charges of the contestant that contestant should be de-
clared elected.

Your committee therefore find that L. B. Rainey received a majority of the
votes cast in the seventh congressional district of the State of Alabama on
the 2d day of November, 1920, and that he was duly elected.

Your committee therefore, for the reasons herein stated, respectfully rec-
ommend to the House of Representatives the adoption of the following reso-
lutions:

Resolved, That Charles B. Kennamer was not elected a Rep-
resentative in this Congress from the seventh congressional dis-
trict of the State of Alabama, and is not entitled to a seat herein.

Resolved, That L. B. Rainey was duly elected a Representative
in this congress from the seventh congressional district of the
State of Alabama,and is entitled to retain his seat herein.
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Privileged resolution (H. Res. 221) agreed to by voice vote after
brief debate [61 CONG. REC. 7214, 67th Cong. 1st Sess., Nov. 2, 1921;
H. Jour. 523].

§ 3.4 Rainey v Shaw, 20th Congressional District of Illinois.

Federal Corrupt Practices Act.—Contestant’s allegations of viola-
tions during contestee’s primary election were insufficient, based on
advisory opinion of the Attorney General construing a Supreme
Court opinion holding such act invalid with respect to nominations.

Federal Corrupt Practices Act.—Provisions requiring timely filing
of receipt and expenditure statements by candidates in a general
election were construed as directory, and the fact that the Clerk did
not receive statements held insufficient grounds for unseating
contestee where evidence showed attempted compliance.

Answer to notice of contest.—Filing after the required time was
found not prejudicial to contestant and therefore not grounds for un-
seating contestee.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 2 submitted by Mr. Robert

Luce, of Massachusetts, on Dec. 6, 1921, follows:

Report No. 498

CONTESTED ELECTION CASE, RAINEY V SHAW

Guy L. Shaw, it is admitted, received a majority of the votes cast at the
election November 2, 1920. His seat is contested by Henry T. Rainey by rea-
son of circumstances connected with the corrupt practices act and the stat-
ute relating to procedure in election contests. An allegation of improper use
of certain funds received by Mr. Shaw was not supported by any evidence
whatever, nor was it further pressed upon the committee, by argument or
otherwise. There was no charge of illegitimate use of money among the vot-
ers of the district, nor of expenditure beyond the limit prescribed by law. In
the end the contestant restricted his contentions to matters of failure to
comply with statutory requirements.

After notice of contest had been filed, the Supreme Court, in the case of
Truman H. Newberry et al. v. The United States, gave an opinion, May 2,
1921, bearing upon the corrupt practices act. As to the effect thereof, the At-
torney General has advised your committee as follows:

It is my opinion that the Newberry decision should be con-
strued as invalidating all of the provisions of the act referred to,
relating to nominations for the office of Senator or Representative
in Congress, whether by primaries, nominating conventions, or by
endorsement at general or special elections. I am also of the opin-
ion that as to statements of receipts and disbursements to be filed
by candidates for the office of Representative in Congress under
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section 8 of the act, the only provision now in force and effect is
the one which requires such statements to be filed in connection
with the election of such candidates.

Agreeing with this view, we conclude that such of the allegations of the
contestant as concerned the primaries in the district in question fall to the
ground, by reason of the unconstitutionality of so much of the act as related
to nominations; but that those allegations connected with the election should
be considered. These center upon the contention that Mr. Shaw should be
held to be disqualified because he failed to file within the time prescribed
statements of his receipts and expenses in connection with the election. On
this point the testimony of Mr. Shaw is to the effect that he duly mailed
such statements. They were not received by the Clerk of the House. Had Mr.
Shaw taken advantage of the statute and sent the documents by registered
mail, no question would have arisen. However, the law does not make reg-
istration a requisite, and, as a matter of fact, many returns forwarded with-
out registration have been unhesitatingly accepted. Apart from the non-
arrival of the statements, there was no evidence tending to contradict Mr.
Shaw’s testimony, but, on the other hand, there was evidence to the effect
that at least some of the statements had been duly prepared. With the case
so standing, it seemed clear to your committee that in this particular no suf-
ficient reason had been advanced for declaring Mr. Shaw to be disqualified,
even if it were to be assumed that the requirements of law in the matter
of filing statements are mandatory rather than directory. Therefore that
question need not here be once more discussed, though in passing it may not
be undesirable to point out that the precedents support in general the view
that such requirements are directory and therefore that failure to observe
them will not of itself invalidate an election.

The only other contention seriously pressed in behalf of the contestant
was that Mr. Shaw had failed to comply with the statutory requirement for
the filing of an answer to notice of contest within a stipulated time. Here
the evidence showed no willful neglect on the part of Mr. Shaw, nor any in-
jury to Mr. Rainey. Mr. Shaw appears to have erred in his understanding
as to what would be a compliance with the law, and did not receive legal
advice in the matter until the time for proper reply had passed, but a proper
reply was then made, and in ample time to protect all of Mr. Rainey’s rights.
Under such circumstances, where no harm has resulted to anybody, where
no act or failure to act has shown moral obliquity, where no statutory pur-
pose has been thwarted to the public detriment, there is no ground for the
contention that a district ought to be deprived of the services of its duly cho-
sen representative, or that the dignity or the honor of the House calls for
his exclusion.

Therefore the committee recommends to the House the adoption of the fol-
lowing resolutions:

Resolved, That Henry T. Rainey was not elected a Representa-
tive in this Congress from the twentieth congressional district of
the State of Illinois and is not entitled to a seat herein.
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Resolved, That Guy L. Shaw was duly elected a Representative
in this Congress from the twentieth congressional district of the
State of Illinois and is entitled to retain a seat herein.

Privileged resolutions (H. Res. 248, H. Res. 249) agreed to after debate by
voice vote [62 CONG. REC. 431, 432, 67th Cong. 2d Sess., Dec. 15, 1921; H.
Jour. 37].

§ 3.5 Campbell v Doughton, 8th Congressional District of North
Carolina.

Ballots.—Absentee votes were not rejected where lack of voter
domicile was not proven by contestant.

Ballots.—The absentee return was not entirely rejected for failure
of election officials to preserve all such ballots, where state law was
reasonably interpreted by officials to require preservation only of
certain absentee ballots with accompanying certificates, and not oth-
ers, and fraud was not proven by contestant.

Report of Committee on Elections No. 2 submitted by Mr. Robert
Luce, of Massachusetts. on May 27, 1922, follows:

Report No. 882

CONTESTED ELECTION CASE, CAMPBELL V DOUGHTON

Returns from the district in question, with conceded corrections, show a
vote of 32,944 for Robert L. Doughton and 31,856 for James I. Campbell,
making Doughton’s apparent majority 1,088. The seat is contested on var-
ious grounds.

ABSENTEE VOTING

The contestant asks that all the absentee votes be thrown out, for the rea-
son that the great bulk of them were fraudulent, and for the further reason
that the ballots and certificates were not preserved and returned as required
by law, making it impossible for the contestant to pursue his inquiries with
thoroughness. The chief fraud alleged was in the matter of residence quali-
fication. In this particular the committee does not think the charges are
borne out by the evidence. The difficult problem of domicile, so greatly in-
volving in its determination the question of intent, seems on the whole to
have been met by the local officials with as much fairness and wisdom as
could have been reasonably expected, and the testimony presents little if any
suggestion of conscious misfeasance. In the case of new registrations a reg-
istrar is rarely in position to question the applicant’s declaration of intent.
In the case of voters already on the roll the declaration in the certificate ac-
companying the ballot of an absentee, that he is ‘‘a qualified voter,’’ seems
virtually to preclude the officials at the polls from rejecting the ballot on the
ground that the absentee has abandoned his residence.

The practical effect is to postpone inquiry until the result of the election
is contested. Such inquiry must then be largely confined to persons other
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than the absentee voters themselves, as it turned out in the present case.
The testimony of such other persons must be largely opinion testimony,
which is always of doubtful weight. For this reason it was held in Lowe v.
Wheeler, Forty-seventh Congress, that the mere statement of a witness that
an elector is a nonresident is insufficient; the witness must give facts to jus-
tify his opinion. Furthermore, lack of acquaintance on the part of a single
witness will not be adequate proof. In Letcher v. Moore, Twenty-third Con-
gress, the committee unanimously adopted as a rule of decision ‘‘that no
name be stricken from the polls as unknown upon the testimony of one wit-
ness only that no such person is known in the county.’’ This becomes of all
the more importance in the case of absentee voters because they are so often
persons who are little at home and who may indeed have passed most of the
time away for years. If these things be borne in mind, much of the contest-
ant’s testimony aimed at the absentee vote will be found to fall to the
ground. The acceptance of ballots from voters whose poll-taxes may not have
been paid raised a more debatable issue, which may best be considered later
in this report. Apart from the votes disputed by reason of domicile or non-
payment of poll-taxes, we find only about 175 absentee votes specifically
questioned by the contestant with any shadow of basis for suspicion, and the
rejection of all of these would not by itself change the result of the election.

The contestant, however, avers that in any case the whole absentee vote
should be rejected because of the failure to preserve ballots and accom-
panying certificates, which in his belief the law required. The governing pro-
vision is to be found in section 4a of chapter 322 of the Public Laws of 1919,
relating to absentee voting:

In voting by the method prescribed in chapter 23 of the Public
Laws of 1917 the voter may, at his election, sign, or cause to be
signed, his name upon the margin or back of his ballot or ballots,
for the purpose of identification. The ballot or ballots so voted, to-
gether with the accompanying certificates, and also the certifi-
cates provided in section two of this act, in case the voter ballots
by that form, shall be returned in a sealed envelope by the reg-
istrar and poll holders, with their certificates of the result of the
election and kept for six months, or, in case of contest in the
courts, until the results are finally determined.

This was in an act ratified March 11. On the previous day had been rati-
fied the work of a commission that had been engaged in revising and con-
solidating the public and general statutes, and it had been provided that the
commissioners should insert the enactments of the current general assem-
bly, with proper technical changes ‘‘and make such other corrections which
do not change the law as may be deemed expedient.’’

The Consolidated Statutes were to be in force from and after August 1.
When they appeared, they contained this provision (sec. 8101):

All public and general statutes passed at the present session
of the general assembly shall be deemed to repeal any conflicting
provisions contained in the Consolidated Statutes.
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From all this it is evident that when the commissioners dropped from sec-
tion 4a of chapter 322 the words italicized in the section as quoted above,
they could not change the purport of the original provision; could not legiti-
mate any interpretation of the section other than the natural interpretation
of the original phraseology.

This confutes the argument that the word ‘‘so’’ in the phrase, ‘‘The ballot
or ballots so voted, together with accompanying certificates,’’ refers back to
all the absentee ballots and certificates. Otherwise there would be no signifi-
cance in the word ‘‘also’’ in the phrase omitted by the commissioners. It is
clear, then, that the actual law required the keeping of only the ballots
signed for the purpose of identification. Such was the interpretation gen-
erally given to it by the election officials of both parties.

It was an interpretation buttressed by the fact that the laws of North
Carolina make no provision for the preservation of main election ballots in
general; and that no apparent gain would result from segregating at any
rate such unmarked ballots as were sent in by the absentee.

Some question may be raised as to the ballots cast by election officials in
compliance with instructions given in that particular form of certificate spe-
cially mentioned in the phrase omitted by the commissioners—the certificate
in which the absentee says he casts a straight party ballot as designated.
Possibly it was contemplated that if the ballot as actually cast was attached
to or kept with the certificate, in case of contest it might later be learned
whether the election officials complied with the instructions. However, the
testimony contains almost no charges of misfeasance in this matter of com-
pliance with the voter’s instructions, and in this particular no injury appears
to have resulted to the contestant because this class of ballots was not in
general preserved.

It is clear that failure to preserve the certificates by which a straight
party ballot was cast was a violation of the actual law, but it is to be remem-
bered that the phraseology of what purported to be the law, as contained
in the Consolidated Statutes and in the extract therefrom printed as a pam-
phlet entitled ‘‘Election Law,’’ which undoubtedly the election officials com-
monly relied upon, might fairly be construed to mean that only the certifi-
cates accompanying marked ballots were to be kept. Election officials can
not reasonably be expected to unravel the technical difficulties found in such
a situation as this. Indeed, as far as they grow out of the changes made by
the commissioners who consolidated the statutes, their very existence was
left to your committee itself to ascertain and disclose.

Even if errors were committed in this matter by the election officials, it
is well established that ‘‘in the absence of fraud the voter can not be de-
prived of his vote by the omission of election officers to perform the duties
imposed upon them by law.’’ (Gaylord v. Cary, 64th Cong. Also see Moss v.
Rhea, 57th Cong.; Larrazola v. Andrews, 60th Cong.; Barnes v. Adams, 41st
Cong.)

The testimony in this case when studied in detail suggests no such
amount of fraud as would warrant the exclusion of the whole absentee vote.
To be sure, viewed as a whole, this vote naturally arouses question by rea-
son of the great preponderance of Democratic ballots, but, of course, this



1406

DESCHLER’S PRECEDENTSCh. 9 App.

would not of itself suffice to invalidate the vote. It may have no determining
weight if it can be explained by reasonable considerations. These are to be
found in the status of the greater part of the absentees and the relative ac-
tivity of the party managers.

It is to be borne in mind that the absentee-voting article itself says:

All the provisions of this article, and all the other election laws
of this State, shall be liberally construed in favor of the right of
the elector to vote.

Here was a mandate to the officials not to quibble nor stand upon tech-
nicalities. The voter was to have the benefit of the doubt. When such injunc-
tions are specifically set forth, the clearest proof is necessary in order to sus-
tain an allegation of fraud in the acceptance of ballots. No such proof has
been presented by the contestant.

The following minority views were submitted by Mr. John L.
Cable, of Ohio:

The conduct of the election in many precincts of the eighth congressional
district of North Carolina was so tainted and permeated with fraud, corrup-
tion, conspiracy, forgery, disregard of the law by some of the election offi-
cials, misconduct and impropriety—all constituting such a grievous assault
upon the integrity of the ballot box in such precincts that, in the opinion of
the undersigned, these acts remove from the official return the sacred char-
acter with which the law should clothe them and place the burden of proof
upon the contestee, Doughton, to maintain the legality of the official count.
This he has failed to do and is not entitled to hold his seat as a Member
of Congress. . . .

The vote in the district upon which the certificate of election was issued
to the contestee stood as follows: Doughton, 32,934; Campbell, 31,856;
Doughton’s alleged majority, 1,078.

But the absentee votes included above are ‘‘so tainted with fraud that the
truth can not be deductible therefrom.’’ The ratio of the absentee votes of
Doughton and Campbell tell their own story, 1,596 to 201, respectively.
Without this absentee vote Campbell wins by 317 votes. In Iredell and
Rowan Counties Doughton received a total of 1,041 to Campbell’s 87, or 12
to 1. The illegal absentee votes can not be separated from the legal, and all
absentee ballots should, therefore, be rejected.

In addition contestant is entitled to 254 additional votes and contestee 24
by reason of the Democrats purposely delaying and depriving Republicans
from voting in Fur and Big Lick precincts. . . .

ABSENTEE VOTERS

It is apparent from the following list of absentee votes cast and counted
in the counties of Rowan, Iredell, Stanly, Ashe, and Caldwell, that fraud
must have been perpetrated against contestant Campbell in the preparation
and casting of the votes. . . .
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Prior to the 1919 amendment to the absentee electoral law there was no
provision for the preservation of any of the absent-elector certificates or bal-
lots, but in this same chapter 322 of the 1919 assembly the law was amend-
ed by providing that certain certificates and ballots should be ‘‘kept for six
months’’ after the election, viz:

I. Ballots signed by absentee voter for identification purposes.
II. Certificates (Form B) provided by section 2 of the 1919 law

calling for a straight party ticket.

The courts have never passed upon the question as to whether or not it
is legal to destroy the absentee certificates prior to the six months’ period
of time. There is no law authorizing the destruction of the general election
ballots. No matter how a court should construe this provision, the record
clearly shows that the destruction of the certificates was a part of the con-
spiracy whereby many illegal votes were cast. Prior to the election the
Democrats received the application of absent electors for certificates or bal-
lots. No public record was kept of the name and residence of these appli-
cants, and no knowledge was obtained by the Republicans as to who applied
to vote under the absent-elector law. The first information the Republicans
obtained as to the identity of those who desired to vote by absentee was at
3 o’clock on the day of election when the Democratic registrar produced for
the first time the envelopes containing the absent electors’ certificate or cer-
tificate and ballots, as the case might be, depending upon the method the
elector desired to use in voting. The envelopes were opened at 3 o’clock and
if Form B was used, ballots representing the desire of the elector were
picked up from the table and put in the ballot box, and the Democratic reg-
istrar retained the envelope and certificate. If Form A was used, the ballots
were taken from the envelope and put in the ballot box. In either case, Re-
publicans had no opportunity of obtaining information whereby the casting
of these ballots might be challenged. Directly after the ballots were counted,
they, together with the certificates, were destroyed or secreted. The absentee
electoral vote was the means of casting 1,596 Democratic votes for Contestee
Doughton, while but 201 absentee votes were cast for Contestant Campbell.
The record shows that absentee ballots were cast on behalf of Contestee
Doughton in part as follows: In the name of the dead; the insane; without
the knowledge or consent of those who did not vote; a second absentee ballot
without knowledge or consent of those who had already voted; for and by
many nonresidents of the State; for and by many who had not paid their
poll tax, as required by law; on forged certificates.

By destroying or secreting the absentee certificates and marked ballots it
was impossible for contestant Campbell to obtain or to trace and discover
the identity and eligibility of the absentee voter in every case; that is, from
the certificate itself. Contestant, however, by means of witnesses, introduced
evidence showing that votes were cast as above outlined.

To be a qualified elector in North Carolina section 5937 in part provides:

The residence of a married man shall be where his family re-
sides, and that of a single man where he sleeps.
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Notwithstanding this provision of the law, evidence was introduced by
contestant showing that many absentee ballots were cast in the name of ac-
tual nonresidents of the voting precincts and even the State; such absentees
were living in Ohio, Illinois, Kentucky, Georgia, California, and many other
States of the Union, sometimes for 10 or 12 years.

A vote was cast for a man confined in the State institution for the insane
at Morgantown, on the western branch of the Southern Railroad, whereas
the envelope containing the certificate was mailed at Winston-Salem, many
miles from the hospital and not on the same railroad that ran through Mor-
gantown, in which it was located.

Because the identity of the absentees was concealed by reason of the de-
struction of the certificates after the election and because of the operation
of the law before election it was impossible for contestant to trace all absen-
tee votes and show their illegality.

Fraud.—Conspiracy to defraud was not proven by contestant
where election official’s inefficiency prevented timely opening of some
polls and the casting of some ballots.

Unethical campaign practices against a candidate on contestant’s
ticket that were not attributable to contestee were held not preju-
dicial against contestant.

Registration.—Registration of voters by election officials, allegedly
on a partisan basis, at places other than those designated for reg-
istration (as permitted by state law) were held not prejudicial
against contestant.

Registration.—Denial of access to registration books to contestant’s
party workers was found insignificant.

The majority report continued:

CONSPIRACY

In two precincts of Stanly County (Big Lick and Fur) the conduct of the
polling was not inconsistent with the possibility of conspiracy. Insufficient
accommodation was provided for the voters; apparently the crowd was not
handled with ordinary skill; there were instances of delay that might well
have aroused suspicion. On the other hand although the total vote polled
was much less than in sundry other precincts, and it was charged that 264
voters were unable to vote before the polls closed at sunset, yet in one case
750 and in the other 695 ballots were cast, more than 1 a minute, leaving
no ground to infer conspiracy simply from the total of the figures. The
weight of the evidence showed no discrimination, except in favor of the
women and most of the elderly men, who regardless of party were given
precedence. Although as these precincts were strongly Republican, the loss
fell chiefly on the Republican ticket, yet Democrats suffered as well as Re-
publicans, and it is hard to believe that men would deliberately plan to de-
prive their own partisans of exercising the right of suffrage in the hope that
a larger number of their opponents would be shut out. Direct evidence of
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conspiracy was wholly lacking, and the circumstances could be explained as
due to the inefficiency of election officials.

INTIMIDATION

By reason of the circulation and exhibition of a picture with implications
most unfair to the Republican candidate for President, and a libellous publi-
cation purporting to be a genealogical tree, each meant to arouse prejudice
by raising the negro question in a peculiarly obnoxious way, it was averred
that numerous voters who otherwise would have voted the Republican tick-
et, either voted the ticket of the other party or stayed away from the polls.
To this it was rejoined that if any such effect was produced, it was much
more than offset by the indignation aroused in Republicans and the con-
sequent stimulus to harder work. Of course, neither thing is capable of much
verification and anyhow there was not even a charge that Mr. Doughton
knew of the matter or had in it any share whatever. Language strong
enough for the censure of such methods of campaigning is hard to find, but
it would be unwise to say that because of a vicious attack, wholly indefen-
sible, aimed at a candidate for one of the various offices to be filled at an
election, candidates for other offices should be imperiled.

REGISTRATION

In North Carolina the law requires the attendance of registrars at the
place of registration on the four Saturdays preceding an election, and per-
mits the registrars at any other time to register elsewhere. The contestant
averred unfairness by registrars when away from the registration places, in
that they would then devote their energies mainly to registering voters of
their own faith, to the neglect of voters of opposite faith. If there was viola-
tion of law in this particular, it was to be found only in disregard of that
part of the oath taken by the registrar which imposed on him the duty of
acting ‘‘impartially.’’ Undoubtedly a registrar would have been delinquent if
he had refused to register any qualified voter presenting himself at the reg-
istration place on the appointed days, for registration was then obligatory.
To register elsewhere and at other times was wholly permissive. Where it
is altogether within the discretion and pleasure of an official whether an act
shall be performed at all, and its performance is accompanied by no denial
of rights, can the act be impeached on the score of partiality? No voter in
North Carolina has either an inherent or a statutory right to be registered
away from the registration place. If there was neglect to give any voter an
opportunity that in fact was within the discretion of the official concerned,
it can not be treated as partiality from the legal point of view.

Complaint was made that in various instances friends of the contestant
were impeded in getting access to registration books in time to make proper
inquiry as to ground for preferring challenges on challenge day or at the
polls. However, even putting the worst face on the episodes cited, the offend-
ers, if they were such, generally kept within the letter of the law, and the
exceptions were neither considerable nor important enough to be given much
weight in the balancing of considerations.
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In his minority views Mr. Cable contended:

DELAY DEPRIVING REPUBLICANS FROM VOTING

In Stanly County, Fur and Big Lick precincts are heavy Republican. The
Democrats so conducted the election in these two precincts that many Re-
publicans were deprived of casting their vote for contestant. In Fur precinct
the polls were opened so that voting began about 8 o’clock, when the law
requires the opening of the polls at sun-up—a delay of at least an hour and
a half. . . .

In both of these precincts Democrats were given preference in being per-
mitted to vote, so that when the polls were closed those without and not
being permitted to vote numbered 254 Republicans and 24 Democrats, or a
ratio of 10 to 1, while the record shows that the vote cast in these precincts
ran 3 Republicans to 1 Democrat.

The vote in these precincts does not compare in number to the vote in
some of the heavy Democratic precincts. It ran as high as 1,600. The record
is filled with many other cases of illegality and fraud, but it is not necessary
to go into them in this report. Not only the rights of contestee and contest-
ant are at issue here, but the rights of the people of the district and of the
State, and of the people of the United States are involved. The undersigned
respectfully contends that it is impossible to separate the legal from the ille-
gal absentee ballots, and therefore all absentee ballots must be thrown out
and deducted so that the final vote in this case should be as follows:

Campbell Doughton

Cast in person ...................................................................... 31,655 31,338
Unlawfully deprived of voting ............................................ 254 24

Total ......................................................... 31,909 31,362
Campbell’s lawful majority ................................................. 547 ................

I therefore recommend to the House that ‘‘James I. Campbell was elected
as Representative from the eighth congressional district of North Carolina,
and is entitled to a seat herein; and that Robert L. Doughton is not duly
elected as Representative in this Congress from the eighth congressional dis-
trict of North Carolina, and is not entitled to retain his seat herein.’’

Suffrage.—Widespread failure to observe state constitutional re-
quirements for payment of poll tax and for a literacy test, tacitly ap-
proved by the parties and election officials, absent fraud and not af-
fecting the election result, was censured by an elections committee
but held not to be sufficient grounds for voiding the election.

Majority report for contestee, who retained his seat as the House
took no disposition.

Minority report for contestant.
The majority report concluded:
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POLL TAXES

The constitution of the State required, with certain exceptions, the pre-
payment of poll taxes as a qualification for voting. The requirement was in
general disfavor, and indeed at this very election was taken out of the con-
stitution. Nevertheless, it was at the time a living thing and should have
functioned, universally and impartially. It did not so function. In one county,
by definite agreement between the organizations of both parties, the law
was not enforced at all. Throughout the district it was not enforced against
men in the military service, justification being supposedly found in an opin-
ion of the attorney general of the State which held that such men might be
exempted. In many other instances enforcement or refusal to enforce was
more or less arbitrary and accidental, seeming to depend on the whim of the
officials or the sentiment of the locality. Of course this opened wide the door
for abuse, and abuse walked in. Each side contends that many votes improp-
erly cast accrued therefrom to the benefit of the other. To determine the
facts and strike a completely accurate balance would be impossible without
prolonged and exhaustive individual inquiry on the spot, and even then the
lack of certain records would so embarrass investigation as to cloud its re-
sults. For example, in Iredell County, where it was agreed that the poll-tax
requirement should not be enforced, the sheriff did not certify the list of
those who had paid, as required by law. This might entail individual inquiry
as to the legality of every vote east in the county. Furthermore, that would
be of no avail unless the voters were compelled to disclose the character of
their votes, which raises the mooted question of violation of the secrecy of
the ballot. Indeed, the situation is so confused that the contestant asks us
to throw out the whole vote of the county. Such drastic treatment does not
seem to us called for by the circumstances. The contestant saw fit not to rely
solely upon his request, but proceeded with examination of many Iredell
County witnesses in this particular, and we deem it sufficient to content
ourselves with their testimony and that of witnesses for the contestee in the
same field. The same course has been pursued in respect of the contentions
about votes said to be invalid because of nonpayment of poll taxes in the
other counties and of absentee votes as well as of those personally cast.

LITERACY QUALIFICATIONS

The constitution of the State requires, with exceptions not now of material
consequence, that every person presenting himself for registration shall be
able to read and write. As in the case of the poll-tax provision, this require-
ment was extensively ignored. In certain parts of the district the people
seem to have been unanimous in the opinion that their judgment in this
particular was above the constitution. Each side contends that as a con-
sequence the other gained many votes with which it ought not to have been
credited. Here, too, an attempt to determine the facts with complete accu-
racy would require lengthy and laborious inquiry on the spot, with little
promise of satisfactory conclusion, and we have thought it sufficient to rely
on the testimony.
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These kindred contentions, relating to constitutional requirements in the
matter of poll-tax and literacy qualifications, furnish the main question of
principle involved in this case. It will be seen to differ from the usual contest
in that the important complaint is not of restraint of suffrage, nor its im-
proper extension on a large scale without the knowledge or consent of a can-
didate or his adherents, but of such an extension made with common knowl-
edge and general consent. Strictly speaking, there is no difference in effect
between the suppression of votes and their nullification by offsetting votes
illegally cast. The question here is whether the approval, avowed or tacit,
by the candidates and their adherents, prior to the conclusion of the election,
alters the situation.

Precedents to help us are rare. We have found but two cases throwing any
light on the question. In Taliaferro v. Hungerford, Thirteenth Congress, with
regard to certain irregularities in the conduct of polling, declared by the sit-
ting Member to be matters of general practice and sanctioned by long usage,
the committee pronounced:

We feel no hesitation in saying that custom ought not to justify
a departure from the letter and spirit of positive law.

Therefore the committee recommended that the election be set aside. The
House refused to take this advice and recommitted the matter, whereupon
the committee again reported that the election should be set aside because
it had been conducted in an irregular manner. This time the House squarely
took issue with the committee and voted that the sitting Member should
keep his seat.

In a case from the same State in the following Congress, Porterfield v.
McCoy, the sitting Member advanced an agreement between himself and the
petitioner under which a certain class of votes should be received at the
polls, another should be rejected, and persons having a right to vote in one
county but happening to be at an election in another county of the same dis-
trict might vote in such other county. The committee was of the opinion that
the agreement of the parties could neither diminish nor enlarge the elective
franchise as secured to the freeholders of the district. This view, however,
did not cost the sitting Member his seat, for, after throwing out the votes
that on various grounds were held to be illegal, he was found still to have
a majority.

These cases do not cover the whole matter here in issue. The first indi-
cates merely that the House was averse to annulling an election where cus-
tom had sanctioned irregularities that in fact related to form rather than
substance. The second did not go beyond agreement between candidates and
at most was obiter. So we are still confronted by the question:

When an electorate deliberately and with common consent disregards the
provisions of a State constitution to an extent clouding the result, has there
been a valid election?

It is a question of much perplexity. On the one hand there is grave danger
in encouraging the belief that a constituency may violate constitutional in-
junctions with impunity. On the other hand there is grave doubt whether
Congress may properly mete out punishment when there is no clear and
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convincing proof that the will of the constitutional majority has been thwart-
ed. Balancing these considerations, your committee has concluded, though
not without misgivings, that when acts alleged to have violated the provi-
sions of a State constitution do not appear to have changed the result, either
by themselves or in combination with statutory misdemeanor, the House is
not justified in declaring a seat vacant.

This neither excuses nor palliates the conduct in question. We have no
hesitation in declaring that it was reprehensible. Respect for law and ob-
servance of constitutions are essential to the safety of our common rights.
If either basic or secondary law ceases to represent the will of the majority,
it should be annulled or changed, but while it stands, it should be enforced.
We are not called upon to consider what may be the duty of the State itself
in the way of prevention or penalty. Our position simply is that failure to
enforce the provisions of a State constitution, a failure generally approved
or acquiesced in by candidates and electors, without conscious defiance of
authority, and without heinous circumstances, resulting from no wish or in-
tent to work injustice, and not proved to have altered the result, will not
in and of itself suffice to vitiate an election to the House of Representatives.

Confining ourselves, then, to inquiry as to individual votes as far as illu-
minated by the testimony, and taking that testimony at its face value, with
due allowance for contradiction, we have sought to strike a balance between
the contentions of the opposing parties. By reason of the great intricacy of
the record, which is confused by duplications and a large variety of uncer-
tainties, mathematical accuracy in this balance is impossible, but we have
been able to satisfy ourselves that even with liberal allowance of the contest-
ant’s claims, the majority of the contestee would not be overcome.

Therefore the committee recommends to the House the adoption of the fol-
lowing resolutions:

Resolved, That James I. Campbell was not elected a Represent-
ative from the eighth congressional district of the State of North
Carolina and is not entitled to a seat herein.

Resolved, That Robert L. Doughton was duly elected a Rep-
resentative in this Congress from the eighth congressional district
of the State of North Carolina and is entitled to retain a seat
herein.

Reported privileged resolution (H. Res. 355) was considered under
extended debate, contestant participating in debate, but without
final House disposition [62 CONG. REC. 7808, 67th Cong. 2d Sess.,
May 27, 1922; H. Jour. 389].

§ 3.6 Paul v Harrison, 7th Congressional District of Virginia.

Registration.—State constitutional requirement that voters file un-
assisted, handwritten applications was held mandatory, voiding bal-
lots cast by voters not filing or assisted in filing registration applica-
tions.
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Registration.—Ballots cast by voters filing defective unassisted
written applications were held merely voidable and were counted
where supplemented by oral examination under oath by a registrar
as permitted by the state constitution.

Report of Committee on Elections No. 1 submitted by Mr. Fred-
erick W. Dallinger, of Massachusetts, on June 14, 1922, follows:

Report No. 1101

CONTESTED ELECTION CASE, PAUL V HARRISON

STATEMENT OF THE CASE

At the election held in the seventh congressional district in the State of
Virginia on November 2, 1920, according to the official returns, Thomas W.
Harrison, the contestee, who was the Democratic candidate, received 13,221
votes and John Paul, the contestant, who was the Republican candidate, re-
ceived 12,773 votes. As a result of these returns Thomas W. Harrison, the
contestee, was declared elected by a majority of 448 votes over his Repub-
lican opponent, John Paul, and a certificate of election was duly issued to
him by the secretary of state of Virginia.

On December 18, 1920, the contestant, in accordance with law, served on
the contestee a notice of contest in which were set forth numerous grounds
of contest which may be summarized under three main heads:

1. That a large number of persons voted at this election who were not law-
fully registered, and therefore under the constitution of Virginia were not
qualified to vote, and that if the votes of these persons were eliminated the
contestant would be elected.

2. That a number of persons voted at this election without paying their
poll tax, as required by the constitution and laws of Virginia, and that if the
votes of these persons were eliminated, together with the other facts in the
case, the contestant would be elected.

3. That the conduct of the election in certain precincts of the district was
marked by such reckless disregard of the provisions of the constitution and
laws of Virginia that the returns from those precincts do not represent the
expression of the will of the people; that there was no valid election in those
precincts, and therefore the returns from them should be thrown out, in
which case the contestant would be elected.

To this notice of contest the contestee on January 14, 1921, served on the
contestant an answer denying all the allegations contained in the contest-
ant’s notice, charging numerous cases of illegal registration, and making
sundry allegations of irregularities in certain voting precincts of the district.

WORK OF THE COMMITTEE

The testimony in the case having been printed and printed briefs having
been duly filed by both parties, hearings were given to the parties by the
committee on Tuesday, February 7, and Wednesday, February 8, 1922, at
which oral arguments were presented by the contestant and his counsel,
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Henry W. Anderson, Esq., and by the contestee and his counsel, William M.
Fletcher, Esq. Since the close of the hearing the committee has examined
the long and voluminous record and given the case most careful and pains-
taking consideration.

ILLEGAL REGISTRATION

Under section 18 of the constitution of the State of Virginia no one is al-
lowed to vote who has not been registered, and the requirements for reg-
istration for all persons registered since January 1, 1904, as provided in sec-
tion 20 of said constitution, are very drastic. These requirements on the
voter are as follows:

1. That he has personally paid to the proper officer all State
poll taxes assessed or assessable against him, under this or the
former constitution, for the three years next preceding that in
which he offers to register; or, if he came of age at such time that
no poll tax shall have been assessable against him for the year
preceding the year in which he offers to register, has paid $1.50,
in satisfaction of the first year’s poll tax assessable against him.

2. That, unless physically unable, he make application to reg-
ister in his own handwriting, without aid, suggestion, or memo-
randum, in the presence of the registration officers, stating there-
in his name, age, date and place of birth, residence and occupa-
tion at the time and for the two years next preceding, and wheth-
er he has previously voted; and if so, the State, county, and pre-
cinct in which he voted last.

3. That he answer on oath any and all questions affecting his
qualifications as an elector submitted to him by the officers of
registration, which questions and his answers thereto shall be re-
duced to writing, certified by the said officers, and preserved as
a part of their records.

In the voluminous record in this case there is evidence of hundreds and
even thousands of cases of persons who were registered although no applica-
tions at all had been filed with the registrar. There are also numerous in-
stances in the record where assistance was given to applicants for registra-
tion, either by the registrar himself or by some third person. In addition to
this the contestee introduced in evidence a large number of cases of persons
who were placed on the registration list whose applications were not in
strict conformity with the requirements of the constitution.

Both the contestee and his counsel contended that these provisions of the
constitution were merely directory and not mandatory, and that the votes
of persons not registered in conformity with the constitution could not be
questioned at the election, the only remedy being to have the names of per-
sons thus illegally registered stricken from the voting list previous to the
election, as provided in the constitution. On the other hand the contestant
and his counsel contended that these provisions of the constitution being
mandatory on the legislature of the State are also mandatory on the reg-
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istration and election officials; and that where no application is filed the reg-
istrar acquires no jurisdiction and the vote of any person placed on the reg-
istration list in the absence of such application is void ab initio. . . .

In regard to the facts relative to the registration at this election of per-
sons who had filed no applications there is no room for difference of opinion,
as the contestant proved his case by calling as witnesses the registrars in
the various precincts who under the system in vogue in Virginia were all
members of the party to which the contestee belonged, and they testified
that they registered the voters whose names were inquired of without re-
quiring any written applications as required by the constitution. In a large
number of the precincts registrars testified that they had never received any
written applications during their entire terms of office. The committee finds
that there were almost 1,900 cases of such illegal registration of persons
whose names were set out in the contestant’s notice and in the contestee’s
answer. In addition there were almost 3,200 additional cases of void reg-
istrations not set out in the notice and answer but shown by the evidence,
making a total of over 5,000 cases of persons who voted at the last congres-
sional election in this district whose registration and therefore whose votes
were invalid. In its consideration of the evidence the committee has in the
first instance confined itself to the names set forth in the notice and answer
on the theory that where the parties in their pleadings set up particular
names they should be strictly held to the names set forth in the pleadings.

The contestant further contended that the votes of persons who were as-
sisted in making their applications, either by the registrar or by other par-
ties, are equally void ab initio and should not be counted. In view of the fact
that the constitution provides that the voter must make application ‘‘without
aid, suggestion, or memorandum, in the presence of the registration officer,’’
the committee is of the opinion that this contention is sound, as the written
applications in such cases would not be the applications of the voters them-
selves.

While the contestee vigorously contended throughout the taking of the tes-
timony and at the hearings before the committee that all the votes of per-
sons registered contrary to the provisions of the constitution should be
counted on the ground that the registration could not be attacked collat-
erally, he also contended that if the committee should decide against him,
all applications which did not strictly contain all the information set forth
in the constitution should be treated in the same manner, and he had placed
in the record a large number of alleged defective applications.

The committee has examined with care the applications in the cases of all
persons whose names were set forth in the contestee’s answer and finds that
a very large number of the applications contain all the information required
by the second clause of section 20 of the constitution. In the case of a consid-
erable percentage of the applications which are technically defective the vot-
ers, mostly women, voting for the first time under the nineteenth amend-
ment to the Federal Constitution, have simply neglected to state that they
had never before voted, a fact of which any court might well take judicial
notice. The contestant contends that it would be absurd to place such defec-
tive applications in the same category as cases where no applications were
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filed or where assistance was given, and cites the analogy of the validity of
a judgment, even though the notice, in a court of record, is grossly defective
in form, once the court has acted on it and when judgment is given. He also
calls attention to the fact that, although a notice in a suit is defective,
amendments are invariably allowed by the courts whenever the interests of
justice demand.

The committee is of the opinion that this analogy is sound. As Judge
McLemore well says in the Suffolk Local Option Election case (17 Va. Law
Reg. 358) before referred to—‘‘the registrar has no jurisdiction in the prem-
ises until there has been an application as specifically provided by the con-
stitution.’’ The fact that the third paragraph of section 20 of the Virginia
constitution provides for an examination under oath of the applicant by the
registrar as to his qualifications, implies that the written application might
not contain all of the required information; otherwise the registrar would not
need to ask the applicant any questions but could from the application itself,
after having sworn the applicant, make the proper entries on the registra-
tion book. If, however, the written application is imperfect then the registrar
can put the name of the applicant on the registration book after asking him
questions as to his qualifications.

In other words, while the registrar has no authority under the constitu-
tion to ask any questions or to do anything else until a written application
has been made to him by a person in his own handwriting, without aid, sug-
gestion, or memorandum, when such application has been made, however
defective it may be, then the registrar has jurisdiction to act, and he can
ask the applicant any questions about his qualifications to vote, the reg-
istrar in such cases being required to reduce such questions and answers to
writing and to preserve them. Consequently the committee is of the opinion
that defective applications when once received by a registrar, under the Vir-
ginia law are not void but merely voidable, and the vote of a person reg-
istered on such an application supplemented by the examination under oath
by the registrar should not be thrown out in an election contest.

While this is the opinion of the committee, nevertheless, in arriving at its
final result the committee has considered not only the defective applications
in the cases of the names set forth in the contestees answer, but also all
the defective applications offered in evidence by the contestee accompanied
by proof that the parties actually voted at the congressional election even
where the names were not set forth in the answer.

The following minority views were submitted by Mr. C. B.
Hudspeth, of Texas, and Mr. Alfred L. Bulwinkle, of North Carolina:

If the same standards are applied to many precincts carried by the con-
testant as have been applied to the precincts carried by the contestee and
rejected by the committee and this method of treating illegal votes is adopt-
ed, the contestee would be elected by a majority in excess of that shown by
the returns. In the absence of any data or statistics we are unable to deter-
mine how the committee arrive at the figures in which in any one of seven
alternatives they find that the contestant received a majority. We have care-
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fully considered the results of the election and have come to the following
conclusion:

First. The majority at each precinct by its ruling disfranchises a very
large per cent of the voters about whose registration and their right to as-
sistance no question can be raised. They were registered prior to 1904 and
were entitled to vote with or without assistance.

Second. Hundreds of others, who registered properly according to the
views of the majority and cast their ballot without assistance are
disfranchised on the vaguest testimony of assistance of some vague kind to
some unidentified voters, or because some did not make a proper applica-
tion. In many of the precincts the challenged vote proved to have voted, is
very small compared to the unchallenged vote. . . .

Fourth. Contrary to the Virginia constitution and contrary to the decision
of Judge McLemore, emphasized by his letter, the majority holds, that a
mere written application, though in no wise complying with the require-
ments of Virginia law is sufficient, and without a written application is void.

Suffrage.—Ballots cast by voters not paying the poll tax required
by the state constitution were rejected.

State election law requiring bipartisan judges, prohibiting assist-
ance to voters at registration and polling places, and requiring prop-
er custody and secrecy of ballots was held mandatory.

Returns were totally rejected in precincts where election official’s
fraud or irregularities violated mandatory state election laws; and,
in other precincts, where rejected either on the basis of the number
of voided ballots actually proven to have been cast for each can-
didate, or by proportional deduction method where it could not be de-
termined for which candidate illegal ballots had been cast.

Majority report for contestant, who was seated.
Minority report for contestee, who was unseated.
The majority report concludes:

POLL TAXES

Both parties in the present case agree that the votes of persons who have
failed to pay their poll taxes, as required by the constitution, should not be
counted in determining the result of the election. While a great deal of space
in the printed record and in the briefs is taken up with this question of poll
taxes owing to the fact that both the contestant and the contestee in their
pleadings, charged that a large number of persons were illegally permitted
to vote who had not paid their poll taxes, the committee finds that the
charges were sustained in only about a hundred cases. Where the evidence
shows for whom the person voted deduction has been made from the vote
of that particular candidate, and where there is no evidence how the party
voted a deduction has been made pro rata from the total vote of both can-
didates in the particular precinct. . . .
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Under this grossly unfair system the legislature elects the judges of the
circuit court, all of whom are members of the dominant party, even in those
circuits where a majority of the voters belong to the minority party. The de-
cisions of these circuit judges in all election cases are final, there being no
appeal to the appellate court, as in other States. These judges appoint, in
each county and city, electoral boards of three members each, with no provi-
sion for minority representation, and these boards are almost invariably
composed entirely of partisans of the dominant party. The electoral boards
in turn choose the registrars, who are always members of the party in
power, and also the judges and clerks of election. In the case of the latter
the only provision for minority representation is the loosely drawn require-
ment that in the appointment of the judges of election representation ‘‘as far
as possible’’ shall be given to each of the two major political parties, but in
all cases the selection of the so-called minority member is exclusively in the
hands of the electoral board, which, as mentioned above, is always in the
control of the majority party.

At the congressional election held in the seventh congressional district in
1920 the election machinery was absolutely in the control of the political
party to which the contestee belongs. The judges who appointed the electoral
boards were all Democrats and all the electoral boards, except in the coun-
ties of Rockingham and Page, were made up exclusively of members of the
same party.

In addition to the utter disregard of the mandatory provisions of the State
constitution respecting registration and the failure to conform to the require-
ment in respect to the appointment of Republican judges of election, there
were also in a large number of precincts violations of the constitutional and
statutory provisions concerning the secrecy of the ballot, the keeping of the
ballot box in view, the counting and disposition of the ballots, and especially
the provision prohibiting the election officials from giving assistance to vot-
ers unless registered previous to 1904 or unless physically disabled. . . .

SUMMARY AND CONCLUSION

After a careful and exhaustive consideration of all the evidence the com-
mittee finds that in the precincts of Howardsville, Wingfields, North Garden,
Owensville, Lindsey, Covesville, Carters Bridge, Court House, Monticello,
Batesville, Keswick, Stony Point, Porters, Hillsboro, Free Union, Ivy, and
Scottsville in Albemarle County; in the fourth ward of the city of Charlottes-
ville; in the precincts of Mount Airy, Russells, and White Post, in Clarke
County; in the precincts of Dry Run, Old Forge, Brucetown, Newtown, or
Stephens City, Greenwood, Gore, Neffstown, Middletown, Kernstown, Armel,
Gainsboro, and Canterburg in Frederick County; in both wards of the city
of Winchester; in the precincts of Mount Olive and Fishers Hill in Shen-
andoah County; and in the precinct of Mount Crawford in Rockingham
County; there was such an utter, complete and reckless disregard of the
mandatory provisions of the fundamental law of the State of Virginia involv-
ing the essentials of a valid election, that it can be fairly said that there was
no legal election in those precincts. Consequently, in accordance with the
universally accepted principles of the law governing contested elections and
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in conformity with a long line of congressional precedents, from the Missouri
case of Easton v. Scott in the Fourteenth Congress (Powell’s Digest, p. 68)
down to and including the cases of Wickersham v. Sulzer in the Sixty-fifth
Congress, of Tague v. Fitzgerald in the Sixty-sixth Congress, and of Farr v.
McLane decided by this committee in the same Congress, the committee is
of the opinion that the entire returns of these precincts should be rejected.

Rejecting the returns from the above precincts, and, in accordance with
congressional precedent, deducting from the total returned votes of the con-
testant and contestee in the remaining precincts of the district the votes of
all persons whose votes were void because of nonpayment of poll taxes or
on account of illegal registration where it was definitely proved for whom
they voted, and in all other cases deducting such void votes pro rata, the
result of the congressional election held in the seventh district of the State
of Virginia on November 2, 1920, would be as follows: John Paul, Repub-
lican, received 10,001 votes; Thomas W. Harrison, Democrat, received 8,445
votes; and the contestant is elected by a majority of 1,556 votes. If in addi-
tion there are deducted in like manner the votes of all persons named in the
contestee’s answer whose written applications were proved to be defective in
form (although the committee is of the opinion, as already stated, that such
votes are not void), the result of the election is found to be as follows: John
Paul, Republican, received 9,637 votes; Thomas W. Harrison, Democrat, re-
ceived 8,431 votes; and the contestant is elected by a majority of 1,206 votes.

Moreover, if in addition there are deducted pro rata the votes of all per-
sons who were registered by Democratic registrars in Republican precincts,
whose written applications were not in strict conformity with the Virginia
constitution, and which were offered in evidence by the contestee but not set
forth in his answer, in spite of the fact that the committee has limited the
contestant in the matter of illegal votes to names set forth in his notice of
contest, the result of the election would be as follows: John Paul, Repub-
lican, received 9,036 votes; Thomas W. Harrison, Democrat, received 8,084
votes; and the contestant is elected by a majority of 952 votes. Again, if the
contestee is given credit for all defective applications claimed by him, re-
gardless of whether they are in fact defective and regardless also of any
proof that the persons in question actually voted, the result would be as fol-
lows: John Paul, Republican, received 8,680 votes; Thomas W. Harrison,
Democrat, received 8,068 votes; and the contestant would still be elected by
a majority of 612 votes.

Furthermore, if the returns from none of the precincts are rejected, al-
though many of them clearly ought to be for the reasons hereinbefore stated,
and the votes that are illegal and void on account of no written applications
being filed by the voter ‘‘without aid, suggestion, or memorandum,’’ and on
account of the nonpayment of the poll tax, as required by the constitution
of the State of Virginia, are deducted from the returns in the manner here-
inbefore described, under the construction of the law as found by the com-
mittee that the votes of persons registered on written applications without
assistance, if received by the registrar, are not void but merely voidable, the
result of the election would be as follows: John Paul, Republican, received
11,607 votes; Thomas W. Harrison, Democrat, received 10,265 votes; and the
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contestant is elected by a majority of 1,342 votes. If in addition there are
deducted from the returns the votes of persons whose names were set out
in the contestee’s answer whose written applications were defective in form,
although, as above stated, the committee does not consider that such votes
are void, the result would be as follows: John Paul, Republican, received
11,158 votes; Thomas W. Harrison, Democrat, received 10,911 votes; and the
contestant is elected by a majority of 247 votes. Finally, if neither party is
confined to the names set out in the pleadings, although the committee is
of the opinion that in all fairness they should be, and the votes of all persons
who voted and whose registration was illegal because of the failure to file
written applications without assistance, or whose applications although ac-
cepted by the registrar were actually defective in form, are deducted from
the returns in the manner hereinbefore described, the result would be as fol-
lows: John Paul, Republican, received 9,312 votes; Thomas W. Harrison,
Democrat, received 9,074 votes; and the contestant is still elected by a ma-
jority of 238 votes.

Your committee therefore respectfully recommends to the House of Rep-
resentatives the adoption of the following resolutions (H. Res. 469):

Resolved, That Thomas W. Harrison was not elected a Member
of the House of Representatives from the seventh congressional
district of the State of Virginia in this Congress and is not enti-
tled to retain a seat herein.

Resolved, That John Paul was duly elected a Member of the
House of Representatives from the seventh congressional district
of the State of Virginia in this Congress and is entitled to a seat
herein.

Mr. Hudspeth and Mr. Bulwinkle concluded in their minority
views:

In our opinion in order to warrant the rejection of the returns at any pre-
cinct it was incumbent upon the contestant to show facts which warranted
the disenfranchisement of every voter at such precinct, or at least to make
an effort to do so. In most of the precincts which were rejected only a rel-
atively small portion of those registered were shown not to have complied
with the constitutional requirements, and many of the voters necessarily
need not have complied with such requirements. At such precincts many of
the voters were entitled to assistance because they had registered prior to
1904, and the evidence as to assistance was so vague and indefinite in re-
spect to the character of the assistance and who and how many were as-
sisted that in our judgment it constitutes no ground for the rejection of the
poll. Certainly voters entitled to assistance should not be disenfranchised
and not allowed to participate in the election in question because some as-
sistance might have been given to those not entitled to assistance, and such
voters entitled to assistance should not suffer on account of the delinquency
of any of the election officers and other voters. It is incumbent upon the
contestee to use every effort to show the number of those illegally assisted
and who they were and also establish the number of persons as to whom
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no complaint as to registration or assistance could be made and thus afford
a basis for some correct conclusion to be made by the committee. At not a
single precinct in the district did the contestant make any effort to do this.
Not a single person was called to show that he was assisted. On the con-
trary, the contestant in introducing evidence as to assistance merely asked
whether the judges would assist the voter and sometimes asked whether
they would do so, without regard to whether they were on the permanent
or the new roll. No attempt was made in most instances to establish the
character of the assistance or whether it consisted in merely giving informa-
tion as to how to mark the ballot or in the actual marking of the ballot
itself. . . .

It was incumbent upon the contestant to establish these facts. Did space
permit, other instances might be cited of a similar nature in respect to as-
sistance. From an examination of the facts and a consideration of the law
we are of the opinion that the returns from the precincts rejected by the
committee should not have been rejected and that the proper course to have
been pursued would have been to apportion the illegal votes proved to have
been cast. . . .

Third. The majority ruled, that the parties were confined to the names set
up in the notice and answer and denied the right to prove that any one
voted for contestant by circumstances. The result was reached, that the very
persons set up in the answer as having voted for contestant and proved by
strong uncontradicted evidence to have so voted under the proportionate
rule were counted as having voted for contestee. . . .

Fifth. Hundreds of names not in his notice were introduced in evidence
by contestant in his own time, and hundreds of others in contestee’s time
and at his expense. Furthermore contestee introduced evidence not to prove
illegal votes for he has always claimed the votes were legal, but to prove
that contestant was not prejudiced by the construction of the law adopted
by the election officials in which contestant for years has acquiesced.

Sixth. The majority does not enter into specifications and it is impossible
to understand their figures, but they show very little consideration given to
the record, when they say there were only a few Republican precincts at
which persons were registered without written application. Counting
Ottobine, in Rockingham County, where there was no sort of individual ac-
tion on the part of the registrant and where the registrations are admitted
to be void, there are 49 precincts in the evidence at which parties were al-
lowed to register without a written application. Four of these were about a
tie, but 23 of them, Republican precincts. If the proof of contestee is admit-
ted as to how the voter cast his ballot, 666 would be deducted from contest-
ant’s vote, and 505 from contestee, and the contestee would be elected by
609 majority instead of 448. If, however, the loss at each precinct is appor-
tioned, then 505 would be deducted from contestee and 407 from contestant
and contestee would still be elected by 350 majority.

If the defective registrations are not counted, then under the apportion-
ment plan contestee would be elected by 932 majority and by proof of how
the voter voted, by 1,382 majority.
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At this election, owing to the admission of the women to suffrage, the reg-
istration was very heavy. It is estimated that about 8,000 women registered
and as the Republicans were far more active and enthusiastic than the dis-
united and dispirited Democrats, nearly 2 to 1 of these women were Repub-
licans. It is only natural, therefore, if there were any flaws in the registra-
tion, the Republicans would be the greater sufferers.

Seventh. The majority in one of its summations, undertakes to give a re-
sult based on a count of all illegal ballots and reaches this conclusion, to wit:
John Paul received 9,312 votes and Thomas W. Harrison 9,074. Again the
majority fails to furnish any basis for its figures, and it is impossible for the
same to be correct. According to this estimate the total vote was 18,386, and
the total, according to the certified returns, is 25,994. The majority has de-
ducted, therefore, 7,608 as illegal votes. A careful tabulation by precincts
shows that the total number of votes about which, in the evidence, there is
the slightest suggestion of illegality is only 5,834, and this is much in excess
of the true illegal vote. So that 1,764 votes are deducted more than in the
evidence are suggested as illegal.

In the precincts of ward 1, ward 2, ward 3, Charlottesville; Lindsey, Kes-
wick, Stony Point, Crozet, Amisville, Woodville, Edinburg, Mount Jackson,
McGaheysville, Keezleton, and West Harrisonburg registrants were per-
mitted to have the benefit of the statute.

In the precincts of Howardsville, White Hall, Hillsboro, Free Union, North
Garden, Owensville, Batesville, Carters Bridge, Russells (Clarke County),
Shenandoah, Pine Hill, Quicksburg, Hudson Cross Roads, Strasburg, Printz
Mills, Columbia Furnace, Shirley, Leaksville, Luray, Elkton, Singers Glen,
Swift Run, Melrose, and Porters there was evidence of assistance of an in-
definite or more or less indiscriminate character, but who were assisted and
in what the assistance consisted is vague and indefinite. Of these precincts
10 are Democratic, 13 Republican. It has not seemed fair to undersigned to
disfranchise those properly registered by proving somebody received some
sort of assistance to which by possibility he might not have been entitled,
but if any uniform or fair rule is applied it will add to contestee’s majority.

The undersigned therefore recommend that the House adopt the following
resolutions:

Resolved, That John Paul was not elected a Member of the
House of Representatives from the seventh congressional district
of the State of Virginia in this Congress and is not entitled to a
seat herein.

Resolved, That Thomas W. Harrison was duly elected a Mem-
ber of the House of Representatives from the seventh congres-
sional district of the State of Virginia in this Congress and is en-
titled to retain a seat herein.

C. B. HUDSPETH.
A. L. BULWINKLE.

The reported privileged resolution (H. Res. 469) recommended in
the majority report was permitted consideration (when the Speaker
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overruled a point of order that the committee report had not been
printed when first submitted), was debated, and was divided for the
vote (the first part being agreed to 203 yeas to 100 nays with 2
‘‘present’’; the second part being agreed to 201 yeas to 99 nays with
2 ‘‘present’’) [64 CONG. REC. 531, 67th Cong. 4th Sess., Dec. 15, 1922;
H. Jour. 59–61].

§ 3.7 Gartenstein v Sabath, 5th Congressional District of Illinois.

Evidence not taken by contestant within the legal time was held
inadmissible where an extension of time for good cause was not
sought, and as stipulations of the parties for extensions are not bind-
ing on the House.

Report of Committee on Elections No. 3 submitted by Mr. Cassius
C. Dowell, of Iowa, on Dec. 20, 1922, follows:

Report No. 1308

CONTESTED ELECTION CASE, GARTENSTEIN V SABATH

At the general election held in the fifth congressional district of the State
of Illinois on November 2, 1920, Jacob Gartenstein, the contestant herein,
was the Republican candidate and Adolph J. Sabath was the Democratic
candidate for Representative in the Congress of the United States. William
Newman was the Socialist candidate and received a number of votes. Adolph
J. Sabath at said election was declared elected, and a certificate was issued
to him accordingly.

On the 21st day of December, 1920, Jacob Gartenstein served notice of
contest upon Adolph J. Sabath, setting forth certain grounds of contest and
charging fraud, irregularities, errors, and mistakes in the returns from cer-
tain precincts at said election, and charging that while the official returns
showed Adolph J. Sabath to be elected by a plurality of 298 votes, a true
and correct tabulation of the votes cast at the election in said fifth congres-
sional district would show that the contestant, Jacob Gartenstein, was elect-
ed by a plurality of more than 1,500 votes.

On January 15, 1921, Adolph J. Sabath, the contestee, served his answer
upon contestant, denying the allegations in the contestant’s notice and peti-
tion, and denying that there was any miscounting or mistabulating in the
counting of votes in said precincts. . . .

It will be noted that contestant began taking testimony 25 days after the
time for his taking testimony had expired under the statute, and closed his
taking of testimony under the various stipulations 80 days after his 40 days
for taking testimony under the statute had expired. . . .

The section of the statute providing for the taking of testimony in a con-
tested-election case is in the following language:

Sec. 107. In all contested-election cases the time allowed for
taking testimony shall be 90 days, and the testimony shall be
taken in the following order: The contestant shall take testimony



1425

ELECTION CONTESTS—APPENDIX Ch. 9 App.

during the first 40 days, the returned Member during the second
40 days, and the contestant may take testimony in rebuttal only
during the remaining 10 days of said period. This shall be con-
strued as requiring all testimony in cases of contested elections
to be taken within 90 days from the date on which the answer
of the returned Member is served upon the contestant.

While this statute has been held to be directory, and is not binding upon
the House, yet under ordinary circumstances the contestant has been re-
quired to commence and complete his evidence within the 40 days allowed
by statute, and if further time is required it must be granted by the House,
and may be granted only after showing a good and sufficient reason there-
for. . . .

In the case under consideration the contestant not only does not show dili-
gence but the record clearly shows without reason or excuse by numerous
stipulations undertook to set aside the operation of the statute and prac-
tically took no testimony in the 40 days allowed him by statute. Had the
contestant come before the House asking for an extension of time to take
testimony after the expiration of the 40 days there can be no question this
would not have been granted to him, for the record discloses that he had
no good reason to ask for extension of time for taking testimony. However,
at each date to which extension had been made he stipulated with the
contestee for further continuances and extensions, and without asking leave
of the House, undertook to set aside the statute limiting time for taking the
evidence.

. . . In the case under consideration there was no question of the limita-
tion by the statute, and the record clearly shows that the parties were at-
tempting to set aside the operation of the statute by agreements between
themselves. If this action is to be approved by the House, contested-election
cases in the future may, by stipulation between the parties, be presented to
the House at any time the parties may see fit, and the statute may thus
be nullified.

Your committee finds in this case that contestant was not diligent in pros-
ecuting his case, and did not present his proofs within the time prescribed
by statute.

Returns are prima facie evidence of the correctness of an election,
and may be rejected only by a complete recount of ballots properly
preserved as best evidence.

Ballots.—Testimony of witnesses making a tally at a partial re-
count, conducted by an official appointed to receive testimony, was
held inadmissible where all ballots cast were not offered as evidence
by contestant at such recount.

Ballots.—An elections committee refused to order a complete re-
count where ballots and ballot boxes were not proven by contestant
to have been properly preserved.

Report for contestee, who retained his seat.
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INTEGRITY OF THE BALLOTS

Notwithstanding the findings of the committee relative to the time for
taking testimony, your committee has in this case examined the record and
the evidence relative to other questions raised in the contest. . . .

Before a recount of the ballots may be had in an election contest proof of
inviolability of the ballot boxes and their contents is necessary.

We will here submit a small part of the record and evidence relative to
the preservation and care of the ballots in this case: . . .

The above record is set out to show the general condition of the ballots
and ballot boxes as they were presented to the commissioner taking testi-
mony.

The proofs in this case show that the judges of election, after counting and
canvassing the ballots, placed them in boxes and delivered them to the elec-
tion commissioners’ office. The delivery of these ballots began at 8 or 9
o’clock on the evening of the election and continued until the afternoon of
the following day. The evidence discloses that the ballot boxes in some in-
stances were not of sufficient size to hold all the ballots cast in the precinct,
and when this happened the ballots were folded and tied with a rope and
the bundle was delivered with the ballot box to the commissioners’ office.
The evidence shows these ballots remained in the office of the election com-
missioners for some time and that a number of employees were designated
to handle the ballots and store them in the vault on the floor above. A num-
ber of these were temporary employees.

It is well settled that before resort can be had to the ballots as means of
proof, absolute proof must be made that the ballots offered are the identical
ballots cast at the election; that they had been safely kept as required by
law; that they are in the same condition they were when cast; that they had
not been tampered with, and that no opportunity had been had to tamper
with them. The burden of making this preliminary proof rests upon the
party who seeks to use the ballots as evidence. (English v. Hilborn, 53d
Cong., Rowell, p. 486.)

In order to command confidence in a recount ‘‘it is necessary for the con-
testant first to establish the identity of the ballot boxes, and, secondly, show
that these boxes had been so kept as to rebut any presumption that they
had been tampered with.’’ (Butler v. Layman, 37th Cong.) . . .

The returns of election officers are prima facie correct, and a recount
showing a different result can not be regarded unless it affirmatively ap-
pears that the ballots recounted are the same as those originally counted
and in the same condition.

The record in this case not only does not show that the ballots were fold-
ed, wired, and sealed when presented to the commissioner taking testimony,
as required by law, but the proofs affirmatively show that in a number of
the precincts the ballot boxes were not tied and sealed as required by the
Illinois statute. In some instances at least the evidence clearly shows that
the ballot boxes were not at all sealed when taken from the vault, but were
tied and bundled together in such manner that the boxes could be opened
and closed without disturbing the appearance of the ballot boxes.
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With the ballots and ballot boxes in this condition, and with the evidence
of Mr. Curran that people were in and out of the vault where these ballots
were kept, it seems to your committee that the proofs of the integrity of the
ballots have not been established. Therefore your committee holds that
proofs of the proper and legal preservation of the ballots have not been es-
tablished in this case.

THE BEST EVIDENCE MUST BE OFFERED

Contestant, in order to establish his claim of error and miscount, called
certain witnesses who were clerks in the election commssioner’s office. These
witnesses were called upon by contestant to go through the ballots in a num-
ber of the precincts in the fifth congressional district and announce to an-
other witness, who kept tally of the votes announced for Member of Con-
gress in the precinct, which witness afterwards read the results of the tally
to the commissioner taking depositions. In this manner the contestant went
through a number of the precincts in said fifth congressional district. By the
count in this manner the vote of the contestant increased in the various pre-
cincts over that of contestee until by this count contestant had increased his
vote in the precincts thus counted to overcome the plurality designated by
the contestee in the official count. Something like half of the precincts, by
this method, were recounted.

The ballots in these various precincts were before the commissioner, but
contestant did not have them identified, nor were they offered in evidence.
But, over the objection of contestee, the witnesses were directed to count the
ballots in the above manner and report the result of the count to the com-
missioner taking testimony.

The election board, under the law, is presumed to have made correct re-
turns in this election. . . .

Your committee is of the opinion that the primary evidence of the votes
cast for the candidates for Representative in the Congress of the United
States in this district was the poll books and ballots themselves, and that
the official count by the election officers should not be set aside by the testi-
mony of a witness who merely looked at the ballots and testified to the re-
sults.

Upon a proper showing and upon the production of the ballots properly
protected and preserved, contestant was entitled to a recount of these bal-
lots. But this proof should be established by the best evidence, and the bal-
lots being present should have been offered in evidence as the best evidence
in the case. The House will not set aside the official count except upon posi-
tive proof that the official count was incorrect.

A RECOUNT SHOULD INCLUDE ALL THE BALLOTS

In this case the witness who went through the ballots examined only
those in perhaps half of the voting precincts in the district. It has been held
that a recount, if had, should include the ballots in all of the precincts in
the district.
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If it is reasonable to suppose that there was error in counting ballots in
certain precincts, it would be equally reasonable to assume that there were
errors in counting in the remaining precincts. If any recount is ordered it
should be of all of the ballots cast in the district. (Galvin v. O’Connell, 61st
Cong., Supplement Election Cases, p. 39.) We quote from the opinion on
page 40:

The contestant asked that about 1,500 ballots cast in said elec-
tion precincts be ordered recounted by the committee and the
House, and the contestee insists that in case this is ordered the
order include the whole number of 25,000 ballots cast. On this
the committee rules as follows: ‘‘It is the opinion of the committee
that if on the evidence submitted it would be reasonable to sup-
pose that there was error in judgment in the counting of the bal-
lots cast in the wards and precincts mentioned by the contestant,
it would be equally reasonable to assume that there were errors
in judgment in the counting of the ballots in the remaining wards
and precincts, and that if any, all of the ballots cast at said elec-
tion, aggregating 35,669, should be ordered for recount by the
committee and the House.’’

Where some of the ballots had not been preserved, the committee denied
recounting the balance of the ballots. (Murphy v. Haugen, 53d Cong., p. 58,
Supplement; Canton v. Siegel, 64th Cong., p. 92, Supplement; Brown v.
Hicks, 64th Cong., p. 93, Supplement.)

The committee can only report cases on the evidence furnished by the par-
ties. We can neither make the evidence nor improve the quality nor supply
the deficiency of that furnished. (See Goode v. Epps, 53d Cong., Rowell, p.
469.) In this case contestee had a majority of 868 on the returns and re-
ceived the certificate. We quote from the opinion in this case the following:

Most of the returns appear to have been thrown out because
the ballots or poll books were not properly sealed, or the returns
were irregular, ambiguous, or not delivered by the proper official.
The committee went over the evidence in detail and complained
that contestant had not in most instances produced the best evi-
dence available.

In the case under consideration the ballots were the best evidence of the
votes cast for each candidate for Member of Congress. The ballots are not
in evidence and are not therefore before the committee. No attempt was
made by contestant to offer these ballots to be canvassed by the committee,
but contestant seeks in this case to overthrow the official canvass of the
votes by the legally constituted election boards by calling a witness to go
through the ballots and report the tally to the commissioner selected by con-
testant to take testimony.

Where a witness testified that he compared the poll lists, entry lists, or
lists of persons struck from the registry list of a county, and presented a list
of names which he said were found on the poll list but not on either of the
other lists, the committee held that ‘‘these statements made by the witness
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are inadmissible. The papers themselves are the best and only evidence of
what they contain if they are admissible for any purpose. The committee
must make the comparison and can not take the statements of the witness
as to the result of his comparison.’’ (Finley v. Bisbee, 45th Cong., Rowell, p.
326.)

Where votes were proved to have been illegal but the evidence that they
were cast for contestee was the testimony of persons who had compared the
numbered ballots with the poll list, the ballots themselves not being pro-
duced in evidence, the evidence was considered insufficient to justify the de-
duction of the votes from the vote of the contestee. (See Gooding v. Wilson,
42d Cong., Rowell, p. 276.)

The recount in this case should have included all of the ballots in all of
the precincts in the fifth congressional district. The ballots not having been
offered in evidence by contestant, your committee thinks the evidence in this
case is not sufficient to set aside the official returns. For the reasons set
forth in this report your committee recommends the adoption of the fol-
lowing resolutions:

Resolved, That Jacob Gartenstein was not elected a Represent-
ative in the Sixty-seventh Congress from the fifth congressional
district of Illinois, and is not entitled to a seat therein.

Resolved, That Adolph J. Sabath was duly elected a Represent-
ative in the Sixty-seventh Congress from the fifth congressional
district of Illinois, and is entitled to retain his seat therein.

Reported privileged resolution (H. Res. 574) agreed to by voice vote
without debate [64 CONG. REC. 5469, 67th Cong. 4th Sess., Mar. 3,
1923; H. Jour. 346].

§ 3.8 Parillo v Kunz, 8th Congressional District of Illinois.

Evidence not taken by contestant within the legal time was held
inadmissible where delay was not excusable (although the parties
had stipulated to extensions), rendering contestant without standing
to institute the contest.

Evidence.—Assuming admissibility of evidence, contestant failed to
sustain his allegations where fraudulent marking of ballots was not
proven and where the partial recount of disputed ballots by an offi-
cial appointed to take testimony was not sufficient to change the
election result.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 1 submitted by Mr. Fred-

erick W. Dallinger, of Massachusetts, on Jan. 15, 1923, follows:
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Report No. 1415

CONTESTED ELECTION CASE, PARILLO V KUNZ

STATEMENT OF THE CASE

At the election held in the eighth congressional district of the State of Illi-
nois on November 2, 1920, according to the official returns Stanley H. Kunz,
the contestee, who was the Democratic candidate, received 15,432 votes; Dan
Parillo, the contestant, who was the Republican candidate, received 14,627
votes; and Harry C. Stockbridge, who was the Socialist candidate, received
1,334 votes. As a result of these returns Stanley H. Kunz, the contestee, was
declared elected by a plurality of 805 votes over his Republican opponent,
Dan Parillo, and a certificate of election was duly issued to him by the sec-
retary of state of Illinois.

On December 21, 1920, the contestant, in accordance with law, served on
the contestee a notice of contest in which it was alleged that errors and mis-
takes had been committed in the count of the ballots in certain precincts of
the sixteenth, seventeenth, and nineteenth wards of the city of Chicago,
comprising 44 of the 107 precincts constituting the eighth congressional dis-
trict. The contestant claimed that a recount of the votes cast in the above
precincts would disclose that the contestant was duly and legally elected.

On January 12, 1921, the contestee served on the contestant an answer
denying all the allegations contained in the contestant’s notice and alleging
that a recount of certain other precincts therein mentioned would show a
gain in the contestee’s plurality.

WORK OF THE COMMITTEE

The testimony in the case was duly printed and the contestant filed an
abstract of record as required by the rules of the committee and also a print-
ed brief and argument. The contestee filed no brief. Although the committee
gave the contestant and his counsel an opportunity to appear before the
committee and argue his case, he declined to do so, stating that he desired
the case to be decided upon the printed record and brief.

FINDINGS OF FACT

Most of the facts in this case are not in dispute. The contestee’s answer
was served on the contestant January 12, 1921. The act of Congress ap-
proved March 2, 1875 (U.S. Stat. L., vol. 18, ch. 119, p. 338), provides that
all testimony in contested-election cases shall be taken within 90 days from
the date on which the answer of the returned Member is served upon the
contestant and that the contestant shall take his testimony during the first
40 days thereof. In this case, therefore, the law required that the taking of
all testimony should be completed on April 12, 1921. As a matter of fact,
however, no testimony was taken by either party within the 90 days re-
quired by law. On February 8, 1921, a stipulation was entered into by the
parties that the taking of evidence on the part of the contestant should be
commenced on February 28, 1921. On February 28, 1921, it was again stipu-
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lated by the parties that the time for taking evidence for the contestant
might be continued until April 18, 1921, and on that date the taking of evi-
dence was commenced before Guy C. Crapple, a notary public, in the office
of the board of election commissioners in Chicago. By agreement of counsel
the wards and precincts in dispute were then taken up in numerical order
and the ballots recounted. On October 10, 1921, over seven months after the
law required the contestant’s testimony to be concluded and almost six
months after the law required that the taking of all testimony should cease,
the contestant closed his case, and on December 5, 1921, it was agreed that
the taking of evidence by both parties should close, this latter date being al-
most eight months after the time fixed by Congress had expired.

The recount showed that Stanley H. Kunz had received 14,733 votes and
Dan Parillo 14,487 votes—a plurality of 246 votes for Stanley H. Kunz, the
contestee. At the conclusion of the taking of all the evidence, counsel for the
contestant moved to strike out of the recount the entire vote of 19 precincts
in the sixteenth ward and of 7 precincts in the seventeenth ward on the
strength of the testimony of Howard A. Rounds, a handwriting expert, who
testified that, in his opinion, some of the pencil crosses on certain of the bal-
lots in these precincts were made by persons other than the voter himself.
Your committee does not consider that the evidence sustains the contention
of the contestant and finds that there is no reason why the returns from the
precincts in question should be rejected.

CONCLUSIONS OF LAW

Section 107 of the Revised Statutes of the United States as amended by
the act of March 2, 1875, explicitly provides that all testimony in contested-
election cases shall be taken within 90 days from the date on which the an-
swer of the contestee is served upon the contestant. It has been the invari-
able practice of the House of Representatives to require the taking of the
testimony within the time required by law, except where the time has been
extended for good and sufficient reasons. In the Missouri case of Reynolds
v. Butler (Moore’s Digest, p. 28) in the Fifty-eighth Congress the unanimous
report of the Committee on Elections No. 2, after reciting facts showing a
lack of diligence on the part of the contestant and stating that he had not
commenced taking evidence within 40 days from the time of serving notice
on the contestee, thus states the law:

It is quite true that the statute providing and limiting the time
for the taking of testimony is not binding upon this House, which
under the Constitution is the only and absolute judge of the
qualifications and elections of its Members. But, as has fre-
quently been held, it furnishes a wise and wholesome rule of ac-
tion, and ought not to be departed from except for sufficient cause
shown or where the interests of justice clearly require. It would
seem that contestant might have commenced and concluded his
testimony in this case within 40 days; certainly he might have
commenced. No reason whatever appears upon the record why he
could not or did not; but upon the argument before your com-
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mittee it was stated that counsel for the present contestant were
also counsel for Wagoner in his contest, and that some or all of
them were engaged upon that case most of the time. There must,
however, have been other counsel in St. Louis quite capable of
taking such testimony as was taken in this case.

In the Arkansas case of Bradley v. Slemons in the Forty-sixth Congress
(Rowell’s Digest, p. 339) although the contestee offered no objection, the
Committee on Elections excluded all evidence not taken within the time pre-
scribed by the statute.

In the present case the contestant not only does not show due diligence
but the record clearly shows that without any reason or excuse whatever he
undertook by a series of stipulations to set aside and ignore the clear and
explicit provision of the statute. No testimony whatever was taken by the
contestant until April 18, 1921, six months after the entire 90 days allowed
by the act of Congress for the taking of all the testimony in the case had
expired. In this case there is no excuse whatever for the contestant not com-
mencing to take his testimony within 40 days from the service of the
contestee’s answer as required by law. If he had started to take his testi-
mony immediately after serving his answer, and for good and sufficient rea-
sons had been unable to complete his testimony before the expiration of the
40 days allowed him by law, and had then asked the House of Representa-
tives for an extension of time he undoubtedly would have received an exten-
sion. In this case, however, as a matter of fact the record discloses that he
had no reason whatever for asking any extension of time and that all of his
testimony might have been taken within the 40 days and that all the testi-
mony on both sides of the case might have been taken within the 90 days
required by law. Your committee, therefore, finds that in this case the con-
testant deliberately ignored the plain mandate of the law without any rea-
son or excuse, that he has offered no evidence which can legally be consid-
ered by your committee, and that he has no standing as a contestant before
the House of Representatives.

SUMMARY AND CONCLUSION

Your committee, therefore, finds that the contestant, not having complied
with the provisions of the law, governing contested-election cases, has no
case which can be legally considered by your committee or by the House of
Representatives. Moreover, even if he had fully complied with the law, your
committee finds that as a matter of fact he has failed to prove the allega-
tions contained in his notice of contest; that there is no evidence warranting
the rejection of any of the precincts of the district; and that the recount of
votes, which he alleged would show that he had been elected, according to
his own figures, still shows that the contestee was actually elected by a plu-
rality of 246 votes.

For the above reasons your committee recommends the adoption of the fol-
lowing resolutions:
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Resolved, That Dan Parillo was not elected a Member of the
House of Representatives in the Sixty-seventh Congress from the
eighth congressional district of the State of Illinois, and is not en-
titled to a seat herein.

Resolved, That Stanley H. Kunz was duly elected a Member of
the House of Representatives in the Sixty-seventh Congress from
the eighth congressional district of the State of Illinois, and is en-
titled to retain his seat herein.

Reported privileged resolution (H. Res. 575) was agreed to by voice
vote without debate [64 CONG. REC. 5472, 67th Cong. 4th Sess., Mar.
3, 1923; H. Jour. 346].

§ 3.9 Golombiewski v Rainey, 4th Congressional District of Illinois.

Pleadings.—Failure of contestant to comply with an elections com-
mittee rule requiring filing of an abstract citing portions of evidence
being relied upon, and contestant’s refusal to respond to offers for
committee hearings, were considered grounds for dismissal of the
contest.

Returns were not rejected where contestant offered insufficient
stipulated evidence of fraudulent marking of ballots.

Committee on elections report, incorporating by reference findings
of other elections committees in contests considered concurrently,
was for contestee, who retained his seat.

Report of Committee on Elections No. 2 submitted by Mr. Robert
Luce, of Massachusetts, on Feb. 1, 1923, follows:

Report No. 1500

CONTESTED ELECTION CASE, GOLOMBIEWSKI V RAINEY

The Committee on Elections No. 2, to which was referred the contested
election case of John Golombiewski v. John W. Rainey, from the fourth con-
gressional district of the State of Illinois, reports as follows:

The result of the election in this district, November 2, 1920, was officially
announced to be:

John W. Rainey ....................................................................... 23,230
John Golombiewski ................................................................. 21,546
Charles Beranek ...................................................................... 2,753

Golombiewski took steps to contest the election and to that end secured
a recount in 90 out of 159 precincts of the district. By the recount Rainey
lost 1,008 votes, and Golombiewski gained 321, leaving Rainey with a plu-
rality of 676, irrespective of 179 ballots laid aside as challenged.

Thereupon Golombiewski, through counsel, submitted to the House print-
ed brief and argument, the record of testimony, and an abstract thereof; and
Rainey, through counsel, submitted brief and argument. The contestant rest-
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ed his case upon the allegation that the fraudulent marking of ballots after
they had been cast in 16 specified precincts indicated a degree of corruption
warranting the exclusion of all the ballots cast in those precincts. His ab-
stract of testimony failed to comply with the rules adopted by the commit-
tees on elections in that it did not by definite citation aid the committee in
learning just what testimony was relied upon, unless we are to suppose that
a tabulation of figures accepted by both parties could be in and of itself suffi-
cient to prove fraud and mistakes by showing that 179 ballots were chal-
lenged. By this tabulation it appears that the challenged ballots were con-
fined to 16 precincts. In each of 12 of these less than 10 ballots were chal-
lenged, and in the other 4 the percentage of challenged ballots was not large
enough in and of itself to indicate that degree of gross corruption which has
hitherto been held by the House to be necessary for the total exclusion of
a poll.

This is one of three cases from the city of Chicago which were referred
respectively to your three committees on elections. The issues involved and
the circumstances are much the same in all three cases. The report of the
Committee on Elections No. 3 in the case of Gartenstein v. Sabath, sub-
mitted December 20 last, and the report of the Committee on Elections No.
1 in the case of Parillo v. Kunz, submitted January 15 last, contain discus-
sion of the effect of violating statutory requirements, of incomplete recounts,
and of the evidence that should be offered under conditions such as here pre-
vailed, together with analysis of testimony and citation of precedents, all of
which apply as well to the present case, and to rehearse them here would
be needless repetition. It should, however, be added that in this case counsel
for the contestant has failed to proceed beyond the filing of the required doc-
uments, repeated inquiries from your committee as to whether he desired
a hearing having been wholly ignored.

In view of all the circumstances your committee recommends to the House
the adoption of the following resolution:

Resolved, That John Golombiewski was not elected a Rep-
resentative from the fourth congressional district of the State of
Illinois and is not entitled to a seat herein.

Resolved, That John W. Rainey was duly elected a Representa-
tive from the fourth congressional district of the State of Illinois
and is entitled to retain a seat herein.

Reported privileged resolution (H. Res. 576) was agreed to without
debate by voice vote [64 CONG. REC. 5473, 67th Cong. 4th Sess., Mar.
3, 1923; H. Jour. 346].

§ 4. Sixty-eighth Congress, 1923–25

§ 4.1 Eligibility of Edward E. Miller, 22d Congressional District of Il-
linois.

Federal Corrupt Practices Act.—A privileged resolution, creating a
select committee to investigate the question of the right of a Member
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to his seat based on alleged violation of the limitations on expendi-
tures by candidates, was referred to an elections committee, reported
adversely and laid on the table by the House.

Report for seated Member, who retained his seat.
Report of Committee on Elections No. 3 submitted by Mr. Richard

N. Elliott, of Indiana, on Jan. 18, 1924, follows:

Report No. 56

ADVERSE REPORT

[To accompany H. Res. 2]

The Committee on Elections No. 3, having had under consideration the
following resolution—

[House Resolution No. 2, Sixty-eighth Congress, first session]

Whereas it is charged that Edward E. Miller, a Representative
elect from the State of Illinois, is probably ineligible to a seat in
the House of Representatives;

Whereas such charge is made through a Member of the House
and on his responsibility as a Member;

Whereas it is charged that said Miller has grossly misused two
trust funds committed to his charge by the State of Illinois while
he was treasurer of the State of Illinois in promoting his can-
didacy for election to the Sixty-eighth Congress; and

Whereas it is charged that said fund so used also greatly ex-
ceeds the amount he is permitted by law to expend for said pur-
pose;

1. Resolved, That the question of the right of said Miller to a
seat as a Representative of the State of Illinois in the Sixty-
eighth Congress in the House be referred to a committee of seven
Members of the House, to be appointed by the Speaker, and said
committee shall have the power to send for persons and papers
and examine witnesses on oath as to the subject matter of the
resolution.

submits the following report:

That a thorough hearing and investigation was made by the committee,
and after hearing the evidence presented it finds that no good reason has
been shown to it which would justify the passage of the resolution and the
appointment of a special committee of seven Members of the House of Rep-
resentatives to investigate the charges contained in said resolution.

And it unanimously recommends to the House of Representatives that
said House Resolution No. 2 be laid on the table.
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Privileged resolution (H. Res. 2) reported adversely and laid on
table without debate pursuant to clause 2, Rule XIII [65 CONG. REC.
1154, 68th Cong. 1st Sess., Jan. 18, 1924; H. Jour. 178].

§ 4.2 Chandler v Bloom, 19th Congressional District of New York.

Ballots disputed at a complete recount conducted by the parties
were examined and recounted by an elections committee upon adop-
tion by the House of a resolution reported from that committee au-
thorizing subpena of ballots and election officials.

Ballots were rejected where cast by voters not registered in new
precincts as required by state law, but ballots cast by voters not
signing poll books were not examined as a proportional rejection
would not affect the election result.

On Jan. 30, 1924, Mr. Richard N. Elliott, of Indiana, from the
Committee on Elections No. 3 reported (H. Rept. No. 131) and called
up as privileged the following resolution (H. Res. 166):

Resolved, That John H. Voorhis, Charles Heydt, James Kane, and Jacob
Livingston, constituting the board of elections of the city of New York, State
of New York, their deputies or representatives, be, and they are hereby, or-
dered to be and appear by one of the members, the deputy, or representa-
tive, before Elections Committee No. 3 of the House of Representatives forth-
with, then and there to testify before said committee or a subcommittee
thereof in the contested-election case of Walter M. Chandler, contestant, v.
Sol Bloom, contestee, now pending before said committee for investigation
and report; and that said board of elections bring with them all of the dis-
puted ballots, marked as exhibits, cast in every election district at the spe-
cial congressional election held in the nineteenth congressional district of
the State of New York on January 30, 1923. That said ballots be brought
in the same envelopes or wrappings in which the same now are; that said
ballots be examined and counted by and under the authority of said Com-
mittee on Elections in said case; and to that end that proper subpoena be
issued to the Sergeant at Arms of this House commanding him to summon
said board of elections, a member thereof, or its deputy, or representative,
to appear with such ballots as a witness in said ease; and that the expenses
of said witness or witnesses and all other expenses under this resolution
shall be paid out of the contingent fund of the House; and that said com-
mittee be, and hereby is, empowered to send for all other persons and pa-
pers as it may find necessary for the proper determination of said con-
troversy; and also be, and it is, empowered to select a subcommittee to take
the evidence and count said ballots or votes and report same to Committee
on Elections No. 3, under such regulations as shall be prescribed for that
purpose; and that the aforesaid expenses be paid on the requisition of the
chairman of said committee after the auditing and allowance thereof by said
Elections Committee No. 3.
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House Resolution 166 was agreed to by voice vote without debate
[H. Jour. 211, 68th Cong. 1st Sess., Jan. 30, 1924].

Report of Committee on Elections No. 3 submitted by Mr. Guinn
Williams, of Texas, on Feb. 23, 1924, follows:

Report No. 224

CONTESTED ELECTION CASE, CHANDLER V BLOOM

STATEMENT OF THE CASE

At the special election held in the nineteenth congressional district of the
State of New York on January 30, 1923, according to the official returns, Sol
Bloom, the contestee, who was the Democratic candidate, received 17,909
votes and Walter M. Chandler, the contestant, who was the Republican can-
didate, received 17,718 votes. As a result of these returns Sol Bloom, the
contestee, was declared elected by a plurality of 191 votes over his Repub-
lican opponent, Walter M. Chandler, and a certificate of election was duly
issued to him by the secretary of state of New York. . . .

RECOUNT OF DISPUTED AND PROTESTED BALLOTS

The contestant and contestee had conducted an official recount of the bal-
lots cast in said election in which it was determined that the contestee had
received 17,802 apparently good ballots and the contestant had received
17,676 apparently good ballots, leaving an apparent majority for Bloom of
126. Several of the ballots not counted in the official recount were claimed
to be good, and the committee under direction of the House of Representa-
tives had all of the disputed and void ballots cast in said election brought
before it and canvassed and found that 83 of said rejected ballots were good
and 55 of them should have been counted for the contestee and that 28 of
them should have been counted for the contestant, which would give the
contestee 17,857 and the contestant 17,704, leaving the contestee a majority
of 153.

ILLEGAL VOTING BY PERSONS NOT PROPERLY REGISTERED

Under section 150 of the election laws of New York no one is allowed to
vote who is not a citizen and who has not been registered under the reg-
istration law of said State, and if he removes from the election district in
which he is registered to another election district before the day of election,
at which he offers to vote, he loses his right to vote, unless he appears before
the board of elections of New York City, if he is a voter in New York City,
and applies for a transfer or special registration to permit him to vote. Fif-
teen voters who voted at the special election had removed from the district
in which they were registered and in which they had voted at the preceding
general election of November, 1922. These voters, the record shows, had not
secured a transfer or special registration from the board of elections of New
York that would permit them to vote legally at the special election January
30, 1923.
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There is evidence in the record to the effect that at least 11 of these voters
voted for contestee, that 3 of them voted for contestant, and that 1 of them
stated in a sworn affidavit that he voted for contestee, and in his deposition
which was taken in this case he testified that he voted for contestant.

ALLEGED ILLEGAL VOTES BECAUSE VOTERS FAILED TO SIGN THEIR NAMES IN

OFFICIAL REGISTRY OF VOTERS, TWENTY-EIGHTH ELECTION DISTRICT OF THE

ELEVENTH ASSEMBLY DISTRICT, WHICH REGISTRY WAS USED AT THE SPECIAL

ELECTION FOR ENTERING SIGNATURES OF THOSE WHO VOTED

Under the New York election law, 1922, sections 202 and 207, each voter
is required to place his signature in the signature column of the official reg-
istry of voters before he shall be allowed to vote. It is alleged that James
Bennett, who voted ballot No. 1; Frank W. Scott, who voted ballot No. 2;
Israel Rivkin, who voted ballot No. 3; William Murphy, who voted ballot No.
4; Henry Seeman, who voted ballot No. 5; Patrick McMahon, who voted bal-
lot No. 6; each failed to sign his name in said register and that by reason
thereof their votes were illegal. The contestant maintains that their votes
should be rejected. There is no evidence in the record, however, to show how
any of these persons voted. It is contended by the contestant that inasmuch
as five of these voters were enrolled as Democrats, that in the absence of
evidence to the contrary, party affiliation of an illegal voter may be consid-
ered in determining from whom such votes should be deducted or for whom
they should be counted. . . .

SUMMARY AND CONCLUSION

The committee therefore finds that of the 15 illegal votes cast by the vot-
ers who had lost their right to vote by moving to another precinct, 11 of
them were cast for Bloom and should be deducted from his total vote, and
that 3 were cast for Chandler and should be deducted from his total vote.
The committee is unable to determine from the evidence for whom the other
vote was cast and finds that it should be deducted pro rata from the votes
of the contestant and contestee.

That of the 6 votes cast by the voters who failed to sign their names in
the official registry in the twenty-ninth election district of the eleventh as-
sembly district, the evidence does not disclose for whom they were voted,
and if they were rejected it would have no bearing upon this case on account
of the fact that they should in that event be subtracted pro rata from the
votes of the contestant and contestee; for this reason the committee does not
feel that it is necessary to decide the question of the legality of said votes.

Returns were not rejected by the House in precincts where election
officials, though not properly qualified or unsworn, acted under color
of authority.

Returns were not rejected by the House where contestant did not
sustain allegations of fraud or intimidation in the casting, counting,
or custody of ballots.
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The House overruled the majority report of an elections committee
which had summarily rejected entire precinct returns for violations
of mandatory state election laws and for fraud by election officials
alleged by contestant.

Majority report for contestant, who was not seated.
Minority views for contestee, who retained his seat.

TWENTY-THIRD ELECTION DISTRICT OF THE ELEVENTH ASSEMBLY DISTRICT

The contestant contends that the poll of the twenty-third election district
of the eleventh assembly district should be rejected for the following reasons:

(a) The board of inspectors of said election district was illegally con-
stituted and organized, and was, therefore, without authority to act.

(b) In this election district 53 ballots were stolen from the pile of unused
or unvoted ballots, and a large majority of them were undoubtedly voted for
the contestee, Sol Bloom, by what is called shifting or substitution of ballots.

(c) In this election district the record discloses that illegal voting by re-
peaters and other illegal voters took place on a large scale.

(d) Electioneering within the polling place and within the prohibited limit
of 100 feet by means of banners and pictures of Bloom, the contestee, and
by personal solicitation of his workers, including the Democratic election in-
spectors themselves, was carried on in this election district, in violation of
the election laws of New York.

(e) Unsworn persons, other than election officers, were permitted to han-
dle the official ballots both during the day and at the count and canvass of
the ballots at night, in violation of the election laws of New York.

(f) There was intimidation of Republican workers, who were compelled to
leave the election district when most needed in the afternoon of election day
by organized bands of ruffians, evidently friends of the contestee herein, who
threatened the said Republican workers with fractured skulls and with
death if they failed to leave the district at once.

(g) Drunkenness and boisterous conduct characterized the actions of the
Democratic chairman of the board of inspectors, David Elbern, and the
Democratic captain, George Rosenberg, to such an extent that the freedom
of the election in that district was destroyed, that intimidation resulted, that
scandal disgraced the entire proceedings, and that the election results and
returns were rendered unreliable thereby.

(h) The method of counting the votes and the preparation of the tally
sheets after the close of the polls in this election district were in flagrant
violation of the election laws of New York providing for a true count and an
accurate return of votes cast.

(i) The election returns from this particular election district, as filed with
the board of elections of New York City, and with the county clerk of New
York County, were evidently deliberately false returns, for, although the
election inspectors knew at noon of election day that 53 ballots had been sto-
len from the pile of unvoted ballots and had not been recovered, they failed
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to report them as missing ballots in their election returns, but, on the con-
trary, reported the full number of unvoted ballots.

THIRTY-FIRST ELECTION DISTRICT OF THE SEVENTEENTH ASSEMBLY DISTRICT

The contestant contends that the poll of the thirty-first election district of
the seventeenth assembly district should be rejected for the following rea-
sons:

(a) Because the board of inspectors of said election district was illegally
constituted and organized, and was therefore without authority to act.

(b) Because there was electioneering within the polling place and within
the prohibited limit of 100 feet in said election district by means of banners
and pictures of Bloom, the contestee, and by personal solicitation of his
workers, in violation of the election laws of New York.

(c) Because the secrecy of the ballot was openly violated in said election
district by the Democratic election officers, in violation of the election laws
of New York.

(d) Because the Democratic inspectors of election deliberately tore, erased,
and mutilated many ballots, thus violating the secrecy of the ballot and fur-
nishing proof of a criminal conspiracy to corrupt voters, in violation of both
the civil and criminal election laws of New York.

(e) Because such methods of intimidation were employed by the Demo-
cratic election officers and workers in said election district that the Repub-
lican officers and workers were prevented from properly performing their of-
ficial duties, thus destroying freedom of official action and rendering unreli-
able the election returns from said district.

(f) Because the canvass of the ballots and the preparation of the tally
sheets were in flagrant violation of the election laws of New York.

THIRTIETH ELECTION DISTRICT OF THE SEVENTEENTH ASSEMBLY DISTRICT

The contestant contends that the poll of the thirtieth election district of
the seventeenth assembly district should be rejected for the following rea-
sons:

(a) Because 34 ballots were stolen from the pile of unused or unvoted bal-
lots and were voted for Sol Bloom, contestee, by what is known as shifting
or substitution of ballots.

(b) Because there was a deliberately false and fraudulent return of votes
by the board of inspectors of this election district.

TWENTY-NINTH ELECTION DISTRICT OF THE SEVENTEENTH ASSEMBLY DISTRICT

The contestant contends that the poll of the twenty-ninth election district
of the seventeenth assembly district should be rejected for the following rea-
sons:

(a) Because the board of inspectors of said districts was illegally con-
stituted and organized and was, therefore, without authority to act.

(b) Because there was a violation in this district of the secrecy of the bal-
lot as well as open corruption of voters with whisky and with money.
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(c) Because there was illegal voting in this district by repeating, in which
Democratic election officers and workers personally participated.

TWENTY-FIFTH ELECTION DISTRICT OF THE SEVENTEENTH ASSEMBLY DISTRICT

The contestant contends that the poll of the twenty-fifth election district
of the seventeenth assembly district should be rejected for the following rea-
sons:

(a) Because the board of inspectors was illegally constituted and organized
and was therefore without authority to act.

(b) Because the record discloses the fact that there was a well-formed con-
spiracy in this district to carry the election for Bloom, the contestee, by
fraud and intimidation. . . .

After a careful and exhaustive consideration of the evidence and hearings
in this case the committee finds that all of said election districts are tainted
with fraud. That in the twenty-third election district of the eleventh assem-
bly district and in the thirtieth and thirty-first election districts of the sev-
enteenth assembly district there was such an utter, complete, and reckless
disregard of the provisions of the election laws of the State of New York in-
volving the essentials of a valid election, and the returns of the election
boards therein are so badly tainted with fraud that the truth is not deduc-
ible therefrom, and that it can be fairly said that there was no legal election
held in the said election districts.

Consequently in accordance with the universally accepted principles of the
law governing contested elections and in conformity with a long line of con-
gressional precedents, from the Missouri case of Easton v. Scott in the Four-
teenth Congress (Rowell’s Dig. 68) down to and including the cases of Gill
v. Dyer in the Sixty-third Congress, Wickersham v. Sulzer in the Sixty-fifth
Congress, Tague v. Fitzgerald in the Sixty-sixth Congress, Farr v. McLane
in the Sixty-sixth Congress, and Paul v. Harrison in the Sixty-seventh Con-
gress, the committee is of the opinion that the entire returns of the twenty-
third election district of the eleventh assembly district and the thirtieth and
thirty-first districts of the seventeenth assembly district should be rejected.

Rejecting the returns from the above three precincts and deducting from
the total votes of the contestant the three votes illegally cast for him and
from the total votes of the contestee the 11 votes illegally cast for him in
the remaining precincts of the district aforesaid, the result of the congres-
sional election held in the nineteenth congressional district of the State of
New York on January 30, 1923, would be as follows:

Walter M. Chandler, Republican, received 17,504 votes, and Sol Bloom,
Democrat, received 17,280 votes, and the contestant is elected by a majority
of 224 votes.

The committee therefore respectfully recommends to the House of Rep-
resentatives the adoption of the following resolutions (H. Res. 254):

Resolved, That Sol Bloom was not elected a Member of the
House of Representatives from the nineteenth congressional dis-
trict of the State of New York in this Congress and is not entitled
to retain a seat herein.
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Resolved, That Walter M. Chandler was duly elected a Member
of the House of Representatives from the nineteenth congres-
sional district of the State of New York in this Congress and is
entitled to a seat herein.

The following minority views were submitted by Mr Guinn Wil-
liams, of Texas; Mr. John H. Kerr, of North Carolina; and Mr.
Heartsill Ragon, of Arkansas:

Report No. 224, Part 2

. . . At the request of the contestant, a recount of the votes cast at said
election was had, pursuant to law. At this recount the contestee’s majority
was reduced to 126, counting those ballots which were conceded by each
party to be undisputedly good, a goodly number being contested by both par-
ties and put aside for the House Election Committee to pass upon, and upon
investigation of these disputed ballots the House Election Committee deter-
mined that Sol Bloom was entitled to a net gain of 27 more, thus making
Bloom’s plurality, after two counts and an inspection by the committee, 153.

. . . This matter resolves itself into the question as to whether the con-
testant has offered evidence sufficient to establish the fact that he was de-
prived of his election upon the face of the returns by reason of frauds per-
petrated in the twenty-third election precinct of the eleventh assembly dis-
trict, and in the thirtieth and thirty-first election precincts of the seven-
teenth assembly district.

It is a well-accepted rule of law that fraud ‘‘which is criminal in its es-
sence’’ and involves moral turpitude at least is never presumed but must be
proven affirmatively; conversely, a party is not bound to disprove fraud ei-
ther directly or constructively; it must be proven by the party alleging it.
The presumption, if any, is against the existence of fraud and in favor of
innocence, honesty, and fair dealing.

ARGUMENT

The contestant contends that the twenty-third election district of the elev-
enth assembly district should be rejected for the following reasons, viz:

First. That the board of inspectors of said district were not
properly organized and therefore had no authority to act.

What are the facts? In the precinct five inspectors of election designated
under the statute by their political parties held this election—Webster, a Re-
publican, who was in every way qualified, this is admitted; Grohol, a Repub-
lican, who was designated by his party to act, although he was not an elec-
tor or voter in New York City; and Levy and Elbern, Democrats, who had
acted as inspectors in this polling place on every registration day but who
were sworn for this day perhaps not strictly in accordance with the statutes,
and Mrs. Josephine Born, who took Levy’s place when he was called away
about noon.
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This House of Representatives is asked to reject the vote of this precinct,
for the reason that Grohol, who had been designated by the Republican lead-
ers, pursuant to law, to act as inspector, was not a resident, of the city of
New York. This fact seems to be true, but wouldn’t it be a monstrous propo-
sition that a man recommended for appointment by his Republican organiza-
tion and actually accepted and sworn in by a bipartisan board of elections,
and who thereafter served through the election honestly and faithfully,
should be used by his party as the instrument of unseating a successful op-
ponent who was in no way responsible for his recommendation and appoint-
ment?

The two Democratic inspectors, Levy and Elbern, may have failed to take
the oath in the manner required by the statute, but they had been acting
throughout the registration, they were well known in the district, and they
were de facto officials if technically not de jure ones; their acts as far as the
public is concerned are as valid as the acts of an officer de jure. Can it be
said that the contestant has been wronged or lost one vote by this ‘‘illegally
constituted and organized’’ board of inspectors, as contended by him?

Mr. Webster, who was admittedly qualified, had the authority to have
sworn in each of these officers and thus qualified them fully, or he could
have constituted an entirely new board, under the New York statute, if he
had wished to have done so. Levy and Elbern and Mrs. Born, who were
sworn in by one of them, were de facto officials under all the authorities of
the State and of Congress.

An election held by one regularly appointed inspector and one
officer de facto acting under color of authority is valid. (Smith v.
Elliott, 44th Cong., Mobley, 718–722.)

In People v. Cook (8 N.Y. 87) the Court of Appeals of the State of New
York said:

The first objection I shall consider relates to the inspectors of
election. It appears by the record that the inspectors who opened
the polls in the morning were not regularly sworn and that they
were appointed by the supervisors, town clerk, and a single jus-
tice ‘‘inspectors of election for the second district of the town of
Williamsburg to act until others are appointed.’’ It was dated No-
vember 4, 1851. It appears that there were inspectors elected for
that district, but that they were not present at the opening of the
polls. There can be no doubt that this appointment was a
colorable authority for these inspectors, and that their acts in
that capacity were valid, so far as third persons were concerned;
their omission to take the oath in due form did not invalidate
their acts. . . . An officer de facto is one who comes into office
by color of a legal appointment or election; his acts in that capac-
ity are as valid, so far as the public is concerned, as the acts of
an officer de jure; his title can not be inquired into collat-
erally. . . .
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Had the sheriff or constable arrested a disorderly person under
authority of either of the boards of inspectors, who were merely
such de facto, he would have been protected. The person of the
voter is as securely guarded under authority of inspectors de facto
as of inspectors de jure; a challenged voter swearing falsely before
a de facto board of inspectors is as much liable to punishment
under the statute as if the oath had been administered by inspec-
tors de jure.

In Barnes v. Adams (41st Cong., 2 Bart. 765) it was said:

There is, however, a principle of law which your committee be-
lieves to be well settled by judicial decisions and most salutary
in its operations, which is conclusive of this point as well as of
several other points in this case. It is this: That in order to give
validity to the official acts of an officer of election, so far as they
affect third parties or the public, and in the absence of fraud, it
is only necessary that such officer shall have color of authority.
It is sufficient if he be an officer de facto and not a mere usurper.

In Eggleston v. Strader (41st Cong., 2 Bart. 897–904) it was said:

It takes but little to constitute an officer de facto as affects the
right of the public. The exercise of apparent authority under color
of right, thus inviting public trust and negativing the idea of
usurpation, is sufficient.

And also this:

It is well settled in law that so far as the public is concerned
the acts of one who claims to be a public officer, judicial or min-
isterial, under a show of title or color of right will be sustained.
Such a person is an officer in fact if not in law, and innocent par-
ties or the public will be protected in so considering or trusting
him.

In Birch v. Van Horn (40th Cong., 2 Bart. 206), where a supervisor of reg-
istration was not qualified to hold the office, it was said:

The committee are of the opinion that his acts as such super-
visor can not be regarded as void, so as to affect the legality of
the votes given at the election; that, having come into the office
under all the forms and requirements of the law, he is at least
a good officer de facto whose acts are not to be questioned in a
collateral proceeding but only by some proceeding bringing his
title to the office directly in question.

The case of Sheafe v. Tillman, cited by the contestant, does not apply. In
that case the committee held that the coroner was not even an officer de
facto, for he did not hold his office under color of legal authority. He was
a mere usurper and all his acts were void. This is clearly not the fact in the
case of Grohol, who, although not qualified, was duly appointed and fully
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and properly performed his duties, nor in the cases of Levy and Elbern, who
were qualified but not properly sworn.

(Second.) That 53 ballots were stolen from the pile of unused
or unvoted ballots and undoubtedly voted for the contestee, Sol
Bloom, by what is called shifting or substitution of ballots.

The 53 ballots which appear to have been missing from the bottom of the
pile, 17 of which were found by some one in a barber’s chair in the back
part of the polling place, can not be chargeable to the contestee or to the
acts of his friends; there is absolutely no proof that one of them was depos-
ited in the ballot box; there is absolutely no proof that either of them were
taken out of the pile for a fraudulent purpose; each and every one of the
inspectors swear that they knew nothing of the removal; the evidence dis-
closes that Grohol, the Republican, ‘‘handled the ballots practically all day.’’
It would have been utterly impossible for them to have been removed and
shifted or put into the ballot box in the presence of the four election inspec-
tors, the watchers, the challengers, the captains, and police, several of whom
were there all the while. There can be no sanctity attached to these unused
ballots. The overpowering fact is that there were 275 voters who registered
their names and voted in this box and there were 275 stubs detached from
their ballots and deposited in the stub box and there were 275 votes counted
out of this box. To contend that some of those removed unvoted ballots were
fraudulently cast in this precinct is based upon not a scintilla of fact or evi-
dence. The fertile mind of the contestant, who has established no fact of
fraud in this matter by any well-accepted rule of law or common sense, has
a suspicion that some one was attempting to wrong and was wronging him.
We respectfully submit that his case is founded upon circumstances which
do not rise even to the dignity of a well-founded suspicion; and yet this
House of Representatives, constituted by a large number of lawyers who
know the rules and equities of their profession, are called upon to do an act
so manifestly unjust that to even contemplate it should arouse the spirit of
any just and fair man. It would be just as fair for the contestee to suspicion
that Grohol was sent into this Democratic precinct by the friends of the con-
testant and not qualified as contended by contestant, for the purpose of cre-
ating this irregularity or the perpetration of a fraud, and then he would be
prepared for this attack upon this precinct.

The vote of this district as analyzed from the enrollment and as compared
with the adjoining district, shows that Mr. Bloom received only 60 per cent
of the enrolled Democratic vote, whereas Mr. Chandler received 90 per cent
of the enrolled Republican vote. It shows that Bloom received only 115 plu-
rality in this district while he received a plurality of 130 and 132 in the two
adjoining districts of similar character. Bloom’s majority was considerably
less in this district than Mr. Marx received at the November election before.
It was considerably less than the majority recorded for the Democratic can-
didate for State senator, assemblyman, and alderman in the general election
of 1922 and 1923; it shows that the vote east and counted at the special elec-
tion was absolutely normal; it negatives the idea that any of these unvoted
ballots went into the box.
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Romaine v. Meyer (55th Cong., Rept. 1521) is determinative of this point.

In the absence of evidence that any official ballot fraudulently
or otherwise obtained was voted, it can not be held that the exist-
ence of such outstanding ballots in any way affected the result of
the election.

Unless the frauds and irregularities charged are proven, and
unless it is further shown that enough votes were affected so as
to change the result, a poll can not be rejected. (Evans v. Turner,
66th Cong.; Wilson v. Lassiter, 57th Cong.; Duffy v. Mason, 46th
Cong.)

We submit that there is no proof whatsoever that a fraud was committed,
that it tainted the box, or that it affected enough votes to change the result.

(Third.) That there were cast and counted illegal voters on a
large scale.

Upon investigation of the evidence the House will find that this voting of
‘‘illegal voters on a large scale’’ consists in four people voting under the
name of Feldman—a Mr. Feldman and his three sons. There is not the
slightest proof that Bloom’s friends had anything to do with procuring these
illegal votes, assuming that they were illegal, and there is not the slightest
proof as to how or for whom these votes were cast. If they are found to be
illegal, the box can be easily purged of them by deducting them from the
votes of the candidates proportionately. (Wickersham v. Grigsby, 66th Cong.)

(Fourth.) That there was electioneering within the prohibited
space by Democratic election officials, and that there was a sign
with Bloom’s picture on it at or near the voting place.

The evidence is not sufficient to warrant the finding that there was elec-
tioneering on the part of the election officials; certainly no complaint was
made either by the officer present or by the board of election, which was in
session all day to hear complaints and correct all errors and settle controver-
sies. The great dereliction seems to be in having a likeness of the contestee
on a movable sign near the polling place. The minority is inclined to think
it was there. The Republican leader, Mr. Levis, in the district called the at-
tention of some official, and with his aid the banner and the pictures were
removed. It may have been a violation of the law to have exhibited these
pictures so near the polling place, and the officials who allowed such may
have been amenable to prosecution, but certainly this is no grounds upon
which you should disfranchise 275 bona fide electors. (See Wigginton v.
Pacheco, 45th Cong.)

(Fifth.) That unsworn persons handled the ballots.

The evidence discloses that Mr. Grohol folded and handled the ballots
most of the day; when the count was begun the watchers, both Republican
and Democrat, would look at disputed ballots; they had a right to do so.
Grohol testified that there was no misconduct of any kind when the ballots



1447

ELECTION CONTESTS—APPENDIX Ch. 9 App.

were being counted; and Mr. Coyne testified that he saw every ballot taken
out of the box by one of the inspectors, in full view of every other inspector,
and counted and tallied, and ‘‘that the account and tally were correct in
every way.’’ Coyne was the officer who was assigned to this precinct to keep
order and see that the election was conducted properly. Suppose, for argu-
ment, that when a ballot was being discussed some one took it and looked
at it, would this fact invalidate a poll and be any just reason to disfranchise
the electors of this precinct? We submit that this is too trivial to be consid-
ered by this House, and yet the contestant insists that this is a serious ear-
mark of fraud. (See Hurd v. Romeis, 49th Cong. Carney v. Smith, 63d Cong.;
Roberts v. Calvert, 98 N.C. 580).

(Sixth.) That certain Republican workers were intimidated and
run away.

There is no evidence whatever of any intimidation of an inspector or a
voter. Grohol himself says that he was not intimidated, and this serious of-
fense charged to the contestee consisted in the running away of four Italian
ruffians who came to the precinct from some other section of New York City
by some men who were not identified as the friends of Bloom. They were
doubtless police officers, but certainly this could not be chargeable to Bloom;
he had no control over them. Not a voter was intimidated, and we respect-
fully submit that the intimidation of a voter is the only matter Congress will
take cognizance of.

(Seventh.) That the Democratic inspector and captain was
under the influence of liquor to the extent that the freedom of
election was destroyed and intimidation resulted.

The Republican inspector upon whose evidence the contestant relied upon
to make out his ease entirely in respect to fraud in the twenty-third election
precinct in the eleventh assembly district—we refer to Mr. Grohol—testified
that ‘‘there was much social disorder’’ and that the Democratic captain said
‘‘he could lick anybody in the place, and appeared to be under the influence
of spirits,’’ but the witness further testified that he, Grohol, was not intimi-
dated. This contention, the minority respectfully submits, resolves itself into
the fact that one or more witnesses testified that they ‘‘smelled liquor on
Elbern and Rosenberg’s breath’’; and this House is asked to deprive Mr.
Bloom of his seat herein because, forsooth, Chandler’s witnesses smelled liq-
uor on a man’s breath. No liquor was given a voter, and no officer charged
that the freedom of election was interfered with in any manner whatsoever.
(See Norris v. Handley, 42d Cong.; Chaves v. Clever, 40th Cong.; Bromberg
v. Harolds, 44th Cong.; Harrison v. Davis, 36th Cong.)

(Eighth.) That this poll should be rejected because the ballots
were improperly counted.

The method of counting cast ballots is directory; any method which will
ascertain the true number cast is sufficient; the count was conducted and
agreed to by the representatives of both parties; the true number was tab-
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ulated, and the recount disclosed that the first count was correct; certainly
the contestee can not be held responsible for the failure of the officers to do
their duty properly; no fraud can possibly be attached to this dereliction of
the election officers if in this instance they failed to strictly comply with the
law.

(Ninth.) That this poll should be rejected, the twenty-third elec-
tion precinct in the eleventh assembly district, because the in-
spectors failed to report the 53 missing ballots.

The failure of the inspectors to report the 53 missing ballots when they
made their return did not affect the result of the vote in this precinct. They
reported the exact vote found in the box. We submit again that the provision
of the law which required them to report the missing ballots and the unused
ones was directory only and these returns can not be legally rejected for this
reason. (Carney v. Smith, 63d Cong.; Gaylord v. Carey, 64th Cong.;
Larrazola v. Andrews, 60th Cong.)

A party can not be held responsible for the mistakes and omissions of
election officers chosen necessarily from all classes of persons. There were
more than a thousand election officers who held this special election; it is
not expected that none of them made any mistakes. It is sufficient that the
result was not affected by such mistakes. (Barnes v. Adams, 41st Cong.)

THIRTY-FIRST ELECTION DISTRICT OF THE SEVENTEENTH ASSEMBLY DISTRICT

(a) The allegation is that this election board was illegally constituted in
that Rothchilds, one of the inspectors, had been indicted in 1920, and fur-
ther, that the board was organized before one of the inspectors arrived. No
question is raised as to the qualification of three of the inspectors;
Rothchilds is attacked because he had been once indicted. He was never
tried for any offense and never convicted. Neither under the law nor on prin-
ciple was this inspector, Rothchilds, disqualified; an indictment is a mere ac-
cusation and does not stamp a man as having a bad character or disqualify
him for holding an office. Rothchilds was a de jure inspector. The evidence
discloses that the board was organized before anyone offered to vote, and
that no one voted until all four inspectors were acting. Certainly upon this
position this poll should not be rejected.

(b) The charge of electioneering in this precinct was based on the state-
ment of a Republican worker that a Democratic captain handed out a few
cigars and cards to some voters. If this is true, under the laws of New York
it would only constitute a misdemeanor, and, as any fair mind would readily
see, would not affect the integrity of the ballot box, because these party cap-
tains are not election officers. But this statement is flatly contradicted by
three reputable witnesses and two police officers. No effort is made to con-
nect this instance with any effect that it had on the results of the election.
Under the authority of Congress it could not vitiate a poll. (Wiggington v.
Pacheo, 45th Cong.)

(c) The charge is made that one of the inspectors of election squeezed the
ballot in such a way as to see how it was marked and as a result kept a
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private tally, thereby violating the secrecy of the ballot. The witness testi-
fying discredits his own testimony. He states at 3 o’clock in the afternoon
he was permitted to look at this tally and it showed 73 for Chandler and
40 for the Socialist candidate. The fact is that even after the recount Chan-
dler only received 65 votes and the Socialist 14. The undisputed testimony
is that the heaviest voting was in the late afternoon, and it would be prepos-
terous to say that Chandler received no votes between 3 o’clock and 6 o’clock
and the Socialist never had over 14 votes. It is foolish reasoning to say that
a man bent upon the perpetration of some crooked enterprise in an election
would voluntarily call and show the opposing side the very methods by
which he was accomplishing his purposes. Viewing it from the most serious
aspect of the contestant’s charge it would have no other effect than to sub-
ject the offending official to punishment for a misdemeanor, and certainly
would not vitiate the ballot. This story, however, is emphatically denied by
two reputable witnesses. It is not here shown, if such an incident occurred,
that it interfered with the freedom of the election or kept anyone from the
polls, and therefore could not have tainted the election with fraud.

(d) The other charge that ballots were mutilated by inspectors tearing the
stubs off jaggedly is equally discredited by the physical feet that the exam-
ination of the ballots on the recount disclosed that of all the ballots east only
five were held out as void in this precinct, and that not one of these five
was mutilated.

(e) The intimidation charged by the contestant did not relate to the intimi-
dation of voters, but of the Republican election officials. The two officials
who it is claimed were intimidated expressly contend that they were neither
threatened nor put in fear by anyone, and there were two police officers
present, and that not a single complaint was made to these officers. We can
not attach as much importance to the intimidation which they seek to prove
in this precinct as we did to that which they sought to prove in the twenty-
third of the eleventh heretofore discussed.

(f) There was a slight incorrectness in the count of the ballots in this pre-
cinct. However, no importance can be attached to this because the recount
of the ballots by the contestant and contestee and their attorneys effected
a correction, the purpose a recount is supposed to serve. It is disclosed that
there was a great deal of wrangling between the inspectors as to whether
certain ballots were good or bad, and also as to whether or not one of the
inspectors called the ballots too rapidly. The result was that the two tally
clerks arrived at different results. This feature of the contestant’s charge has
been completely remedied by the recount and, therefore, can under no cir-
cumstances vitiate this ballot. We submit that this precinct should not be
thrown out.

THIRTIETH ELECTION DISTRICT OF THE SEVENTEENTH ASSEMBLY DISTRICT

It is our opinion that these grounds for contest should not be considered
because they were not included in the original notice of contest. They were
added in an amended notice of contest two months after the time to serve
a notice of contest had expired. The statutes clearly provide that the notice
of contest must be filed within 30 days after the election. The contestant
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served notice of contest on contestee March 3, 1923. Contestee answered and
then, on May 10, 1923, he filed this amended notice of contest.

(a and b) Considering the merits of this particular district, however, we
find that during the time the parties and their attorneys were recounting
the ballots in the offices of the board of election in downtown New York they
found among the unused ballots of this district that 34 were missing. While
the New York statutes require the preservation of unused ballots, yet it is
self-evident that they can not and would not have the sanctity accorded to
a used ballot because they serve no useful purpose. We can not say that this
precinct should be thrown out because three months after the election 34
unused ballots were found to be missing. There is no testimony to show that
they were missing on the day of the election or at the time the returns were
made. The only time they were discovered as missing was three months
after the election was over. Without a word of testimony as to when or how
these ballots disappeared, or by whom they were taken or lost, the majority
of the committee have indulged themselves in the conclusion that the dis-
appearance of these ballots had something to do with tainting the poll with
fraud. The disappearance of these ballots is brought no closer to this polling
place than several city miles and no closer in time to the election than three
months. It can with equal propriety be charged that these ballots were miss-
ing by the efforts of Chandler’s supporters as to charge it to the Bloom sup-
porters.

A weak attempt is made to establish a substitution of ballots in this dis-
trict by a twist of legal procedure the sanction of which is found in the deci-
sion of no court anywhere. The contestant and two other parties seek to es-
tablish the substitution of ballots in this precinct by the impeachment of
their own witness. They used an old Italian barber as a witness and sought
to draw from him that he had told these other persons that he had observed
one of the inspectors pocketing ballots cast. He denied making the statement
or any other statement that would lead to an inference of the kind sug-
gested. Contestant and his other two witnesses then took the stand and tes-
tified that they were told this by this Italian barber. In other words, we are
asked to accept as true the unsworn statement of this barber to establish
a fact which he swears himself is not true. No rule of evidence could be tor-
tured into a construction which would render admissible this testimony as
tending to establish any fact. Any irregularities in the returns in this dis-
trict are of such minor importance as not to justify a discussion on our part,
or they were corrected by the recount.

It is interesting to know that Robert Oppenheim, the Republican leader
of the seventeenth assembly district, in which are located the thirtieth and
thirty-first election districts, testified that he was at this precinct and the
thirty-first several times during the day, and that he had workers and cap-
tains there all the time; that he did not see anything in the district upon
this election day which warranted his belief that anything wrong was being
done or any fraud being perpetrated or any irregularities taking place, and
that as far as his knowledge and information were concerned such did not
occur. If any fraud such as would justify the throwing out of this box were
perpetrated in this assembly district, it is astounding that the party leader
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of the district would not know anything of it, much less not even hear of
it. . . .

Upon a legal canvass of the votes cast at this special election in the nine-
teenth congressional district in the State of New York, the contestee, Sol
Bloom, received a plurality of 191 votes over the contestant; upon a recount
of said votes upon conceded lawful votes, votes agreed by both parties to be
in all respects legal votes, the contestee had a plurality of 126; the election
committee increased this plurality upon thorough investigation to 153 and
then reduced this 8 votes, leaving a net plurality for the contestee of 145.

To overcome this majority of 145 votes, which contestee has over the con-
testant, the committee rejects the votes cast in the twenty-third election pre-
cinct of the eleventh assembly district, and the votes cast in the thirtieth
and thirty-first election precincts of the seventeenth assembly district. These
three precincts had given Bloom 369 more votes than Chandler had received
in said districts, and in this manner declared Chandler elected.

The election inspectors who held this election and who counted the ballots
cast at the several precincts, there being 156 thereof, threw out more than
600 ballots which were attempted to be cast for Mr. Bloom, because these
ballots were marked improperly, though they clearly disclosed that the voter
in good faith intended to vote for Mr. Bloom; they technically complied with
the law and the New York statute. We make no protest as to this, but in
all fairness we invoke the right to compel the contestant to also comply with
the law and the well-accepted rules thereof when he undertakes to overcome
the presumption in favor of the legality of the returns of this election, which
certified that he was defeated by the contestee by his allegation of fraud and
irregularities. Unless he does so to the satisfaction of this House, by evi-
dence which is strong, clear, and convincing, and carries with it a conviction
of the truth of his charges, he should not avail.

The undersigned members of the committee therefore recommend the
adoption of the following resolution:

Resolved, That Walter M. Chandler was not elected a Rep-
resentative to the Sixty-eighth Congress from the nineteenth con-
gressional district of the State of New York; and

Resolved, That Sol Bloom was elected a Representative to the
Sixty-eighth Congress from the nineteenth congressional district
of the State of New York.

Privileged resolution (H. Res. 254) agreed to as amended (209 yeas
to 198 nays with 3 ‘‘present’’) after extended debate in which contest-
ant was permitted to participate and after adoption of substitute
(210 yeas to 198 nays with 5 ‘‘present’’) declaring contestee entitled
to a seat and declaring contestant not so entitled [65 CONG. REC.
6034, 68th Cong. 1st Sess., Apr. 10, 1924; H. Jour. 418, 419].
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§ 4.3 Clark v Moore, 1st Congressional District of Georgia.

Evidence.—Contestant failed to offer sufficient proof of allegations
of fraud and conspiracy to defraud by election officials of contestee’s
party.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 2 submitted by Mr. John M.

Nelson, of Wisconsin, on Mar. 26, 1924, follows:

Report No. 367

CONTESTED ELECTION CASE, CLARK V MOORE

The basic contention of the contestant in this case is that because the
Democratic Party controlled all State and county officers that a monocratic
form of government was thus set up, making it impossible for a Republican
candidate to have any watchers at the polls or in any other way to secure
a fair opportunity to win an election. On this ground contestant desires the
results of the election vitiated and the seat of the contestee declared vacant
in the House of Representatives.

The committee can find no justification in evidence or in practice for the
disfranchisement of the voters of the first congressional district of Georgia
merely because that district is dominantly Democratic in its politics.

The committee finds no evidence to support allegations 1, 2, 3, and 4 of
contestant that the State and county officials were confederated in a con-
spiracy to deprive him of the privilege of running as a candidate for Con-
gress from the first district.

The committee finds no evidence to support the allegation of contestant
that the actions of the county election officials in the counties of the first
district were such as to vitiate the results of the election.

The committee finds no evidence to support the allegation of the contest-
ant that county officials in refusing to distribute contestant’s blank ballots
committed an act which vitiated the results of the election.

The committee finds no evidence to support the allegation of contestant
that the election was void because of disqualification of the election man-
agers in the various counties of the first district.

The committee finds no evidence to sustain the allegation of the contest-
ant that the election has not been completed under the laws of Georgia as
they were at that time.

The committee finds no evidence to support the allegation that the actions
of the chairman of the State Democratic executive committee of Georgia
were such as to vitiate the results of the election.

The committee finds no evidence to support the allegation of the contest-
ant that the managers of elections were not qualified by law to so act; that
there was repeating and other fraudulent voting practices; that any votes
cast for contestant were deliberately destroyed uncounted.
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The committee finds that the contestant in his brief has been reckless and
extravagant in his use of language and in making charges, and that the con-
testant offers assumption instead of evidence to prove his contention.

The contestant avers that in some of the precincts the ballots were burned
and in others that they were lost. He offers no evidence to show that any
of the ballots alleged to have been burned or lost were cast for him, but
bases his claim that they were cast for him on the ground that if they had
been cast for the Democratic candidate they would not have been burned or
lost.

The contestant’s allegation that in some of the counties many of the poll-
ing places were not open, so the voters could cast their ballot, remains
unproven, and on the contrary the evidence shows that there was ample op-
portunity for the voters to cast their ballots if they chose to do so.

The contestant’s allegation that 600 ballots cast by colored voters in the
city of Savannah were cast for him is unproven, the only evidence that such
was the case being the assumption by three colored witnesses that the col-
ored voters of Savannah naturally would vote for a Republican candidate.

The contestant has utterly failed to show, even if he were allowed all of
the votes which he claims were cast for him and were burned or lost, that
he would have a majority of the votes cast in the district; but in fact the
contestee would have a large plurality over the contestant in any event.

Although the contestant has failed to show cause why the election should
be voided, or why the contestee’s title to his seat in the House of Representa-
tives should be invalidated, even if the contestee’s seat were vacated by the
committee, there is nothing in the evidence to show that the contestant
would be entitled to it.

It is difficult to follow the reasoning of the contestant since his brief is
made up of such allegations as the following:

Hope that the fires of loyalty and devotion to constitutional
laws and its enforcement may be rekindled; that the viperous po-
litical fangs of an idiocratic monocracy shall no longer be toler-
ated, by crime, treachery, and treason, to paralyze the decadent
people and state, it has so long deluded and enslaved, but that
it and the system shall be wrenched from the politic heart of
Georgia, has impelled this contest.

And further the following:

When, where, and why has the reward of fraud, crime, con-
spiracy, and treason been held to produce the domination of vice,
here—produce a vacant seat in the Sixty-eighth Congress of the
United States? Contestant now and here defies contestee to offer
such precedent or rule of law. When he does, then it will have
come to pass that a sufficiency of crime and treason, and the
criminals and traitors, thereby produced, will automatically va-
cate, at their pleasure, every seat in the upper and lower House
of Congress, and all Government will end.
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The above quotations are typical of the nature of the contestant’s brief in
this case, and your committee is of the opinion that such loose, extravagant,
and unfounded charges being made the basis for an election contest with the
consequent expense to the Government should be discouraged in the future.

SUMMARY AND CONCLUSION

Your committee therefore finds that the contestant has failed to prove the
allegations contained in his brief, that there is no evidence warranting the
rejection of the votes of any of the precincts of the district; and that the
contestee, R. Lee Moore, was duly and legally elected a Member of the
House of Representatives from the first district of Georgia. For the above
reason your committee recommends the adoption of the following resolu-
tions:

Resolved, That Don H. Clark was not elected a Member of the
House of Representatives in the Sixty-eighth Congress from the
first congressional district of the State of Georgia, and is not enti-
tled to a seat herein.

Resolved, That R. Lee Moore was duly elected a Member of the
House of Representatives in the Sixty-eighth Congress from the
first congressional district of Georgia, and is entitled to retain his
seat herein.

Privileged resolution (H. Res. 340) agreed to by voice vote without
debate [65 CONG. REC. 10323, 68th Cong. 1st Sess., June 3, 1924; H.
Jour. 369].

§ 4.4 Claim of E. W. Cole to Seat, At Large, Texas.

Apportionment.—The right of a Member-elect with regular creden-
tials to a seat, where the state’s representation would thereby be in
excess of the state entitlement under existing law, was denied by the
House.

The constitutional provision requiring reapportionment by act of
Congress after each decennial census was held to be discretionary as
to time for enactment, and to preclude the House from itself increas-
ing its total membership and creating an extra unfunded seat.

Report adverse to the claim of a Member-elect, who was not seat-
ed.

Report of Committee on Elections No. 2 submitted by Mr. John M.
Nelson, of Wisconsin, on Mar. 29, 1924, follows:
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Report No. 398

CLAIM OF E. W. COLE TO SEAT

STATEMENT OF THE CASE

Under the constitutional provision providing for representation of the
States in the House of Representatives on a basis of numerical population,
and basing its action on the census of 1920, the State of Texas proceeded
to elect a Representative at Large on the ground that the census of 1920
entitles the State of Texas to one more Representative than it now has in
Congress, making the number 19 instead of 18.

In May, 1922, E. W. Cole, of Austin, Tex., had his name placed on the
ballot to be voted on in the primary election in the selection of Democratic
nominees for various offices of the State as well as for Representative at
Large in Congress. Mr. Cole secured recognition on the ballot through the
Democratic State executive committee according to his brief filed with his
claim. He further alleges that in July, 1922, at the primary election he re-
ceived practically the unanimous vote of the Democratic Party of Texas for
the nomination for the position of Representative at Large.

The Governor of the State of Texas at the proper time, it is alleged, issued
his proclamation calling for the election of the various Members of Congress
and the State officers in November, 1922, and among other provisions in-
cluded in the proclamation was one for the election of a Representative at
Large in Congress for the State of Texas.

Claimant alleges that his name was duly placed upon the Democratic bal-
lot as the candidate for that party in the general election held in November,
1922, and that the Republican Party of the State of Texas had placed upon
its ballot as a candidate for the same office the name of Herbert Peairs.

Claimant alleges that in the election November, 1922, the said Herbert
Peairs received 46,048 votes and that claimant received 265,317 votes.

Claimant further alleges that thereafter the election board of Texas can-
vassed the result of the said general election, and declared that E. W. Cole,
the claimant, was duly elected as Representative at Large from the State
of Texas, and that thereafter in due time and form the Hon. Pat. M. Neff,
Governor of the State of Texas, issued, signed, and delivered a certificate of
election to claimant as Representative at Large for the State of Texas, and
that said certificate of election was duly filed with the Clerk of the House
of Representatives of the Congress of the United States. Claimant further
alleges that the Clerk of the House of Representatives received and is hold-
ing said certificate of election, but has refused to file the same or to recog-
nize the claims of the claimant for a seat in the House of Representatives
of Congress and has refused to recognize the appointment of a secretary and
other privileges to which the said E. W. Cole would be entitled as a Rep-
resentative in the House of Representatives in the Sixty-eighth Congress.

All of which allegations your committee assumes to be true, having taken
no evidence concerning them.

Claimant’s counsel cites in support of the claim Article I, Section II, Sub-
division III of the Constitution of the United States, which reads as follows:
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Representatives and direct taxes shall be apportioned among
the several States which may be included within this Union, ac-
cording to their respective numbers, which shall be determined
by adding to the whole number of free persons, including those
bound to service for a term of years, and excluding Indians not
taxed, three-fifths of all other persons. The actual enumeration
shall be made within three years after the first meeting of the
Congress of the United States and within every subsequent term
of ten years, in such manner as they shall by law direct.

Claimant’s counsel further cites Section II of Article XIV of the Constitu-
tion of the United States, in which the following language is found:

Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole num-
ber of persons in each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors
for President and Vice President of the United States, Represent-
atives in Congress, the executive officers of a State or the mem-
bers of the legislature thereof, is denied to any of the male inhab-
itants of such State, being 21 years of age and citizens of the
United States, or in any way abridged, except for participation in
rebellion or other crime, the basis of representation therein shall
be reduced in the proportion which the number of such male citi-
zens shall bear to the whole number of male citizens twenty-one
years of age in such State.

It may be observed that male citizens only are referred to in this section
of the Constitution, but by the nineteenth amendment to the Federal Con-
stitution women were enfranchised and now those constitutional provisions
have to be read in connection with the nineteenth amendment.

Claimant sets up the theory that not only is the direction for taking the
census made mandatory in the Constitution, but that the action of Congress
to enact a reapportionment act based upon each succeeding census is also
mandatory.

Your committee of course agrees that taking of the census is made manda-
tory by the Constitution; but while it be true that for a hundred years the
Congress has at its first session following the taking of a census enacted a
reapportionment act, the time of performing this duty is not made manda-
tory by the Constitution but remains discretionary with the Congress.

While it is true that some color may be given a claim that long-estab-
lished custom has fixed that time for Congress to pass a reapportionment
act the first session of Congress following the taking of the census, it still
remains custom and not a constitutional provision nevertheless.

Your committee sympathizes with the view that since no explicit time is
set by the Constitution in which Congress shall enact a reapportionment act
following the taking of a census, the framers of the Constitution had in mind
that Congress should within a reasonable time after the taking of the census
make a reapportionment. Your committee also sympathizes with the view
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that the long-established custom of the Congress in providing for a reappor-
tionment at the first session following the taking of the census lends some
weight to the claim that this practice has established that time as being a
reasonable time within the meaning of the Constitution.

Claimant cites a resolution by the Texas Legislature in which the legisla-
ture petitions Congress to seat claimant on the ground that the official cen-
sus of 1920 showed the representative population of Texas to be 4,663,228,
the legislature calling attention to the fact that the official census of 1920
shows the representative population of the United States to be 105,371,598
and reciting the fact that the present or Sixty-eighth Congress came into ex-
istence on March 4, 1923, and that the membership of the House has not
been changed and still remains 435.

Your committee has no reason to question the facts as set forth in the pe-
tition of the Texas State Legislature.

The situation presented here, however, brings up the question of whether
or not it is incumbent upon Congress as a duty to enact a reapportionment
act at its first session following a taking of the census. That is a matter for
the Congress and not this committee to pass upon.

In the view of the committee two insurmountable obstacles to the seating
of claimant obtrude themselves.

The first is: The number of Representatives fixed by an act of the Con-
gress in 1913, based upon the official census of 1911, is 435. That act of Con-
gress was passed by the House, then by the Senate, and was signed by the
President of the United States. Your committee is of the opinion that the
House of Representatives alone could not amend or modify an act of the
whole Congress by increasing the membership of the House of Representa-
tives to 436 without the act of the House being passed upon by the United
States Senate and the President of the United States. Consonant with that
view, then, your committee is of the opinion that if this claimant were to
be seated he would have to be seated through an act of Congress to increase
the membership of the House to 436.

The second obstacle is: Even though the House might attempt by its own
act and independently of the Senate and of the President of the United
States to seat claimant, thereby increasing the membership of the House by
one Member and increasing the representation of the State of Texas by one,
there would be no fund with which to pay the salary, clerk hire, mileage,
and other perquisites and expenses of claimant, because the appropriation
from which salaries, clerk hire, mileage, and other expenses of Members of
the House of Representatives is paid is an appropriation passed by an act
of the whole Congress and approved by the President of the United States,
and therefore, even though claimant were seated, his salary and perquisites
would have to be paid by a special act of Congress.

Claimant cites in support of his claim the case of F. F. Lowe, quoted in
the Thirty-seventh Congress, second session, House of Representatives Re-
port No. 79 (U.S. House Reports, vol. 3, 37th Cong., 2d sess.), which case
was substantially as follows:

A memorial was based upon the alleged right of California to three Rep-
resentatives in the Thirty-seventh Congress. By a special provision of a stat-
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ute enacted July 30, 1852, it was provided that California should have two
Representatives until a new apportionment should take effect. But that
State, believing that the apportionment based on the Eighth Census had al-
ready taken effect, did at a general election elect three persons to represent
the State in Congress. Two of the persons elected were duly seated, while
the third, F. F. Lowe, was denied a seat, so that the case in point does not
sustain the claim of E. W. Cole, but operates to deny his claim, since the
committee authorized to consider the Lowe case came to the conclusion,
which your committee now holds, that the proper procedure, where a State
believing itself entitled to more Representatives than the number fixed by
an apportionment act of the Congress elects a Representative at large, is for
such Representative at large to be seated by an act of Congress and not by
an action solely of the House.

Your committee is of the opinion that to attempt to settle questions of the
nature involved in this case by seating the claimant, would be to disorganize
the House of Representatives. It would bring up other questions, such as the
action to be taken in the cases of States which are now overrepresented, due
to decrease in their population.

Your committee is of the opinion that in cases where States elect Rep-
resentatives at large in the belief that such States are entitled to greater
representation than they now have, the proper procedure is for such claim-
ants to find their remedy through a bill presented to the Congress for action
rather than through a report from an elections committee.

Your committee understands that the claimant in this case has caused a
bill to be introduced to increase the membership of the House by one Mem-
ber and to seat claimant. This is a matter for the Congress to pass upon and
does not fall within the scope of this committee’s functions.

Therefore, your committee recommends that the following resolution be
adopted by the House of Representatives:

Resolved, That E. W. Cole is not entitled to a seat in this
House as a Representative from the State of Texas in the Sixty-
eighth Congress.

Privileged resolution (H. Res. 341) agreed to by voice vote without
debate [65 CONG. REC. 10324, 68th Cong. 1st Sess., June 3, 1924; H.
Jour. 636].

§ 4.5 Gorman v Buckley, 6th Congressional District of Illinois.

Evidence not having been forwarded to the House by the official
appointed by contestant to take testimony within the time required
by an elections committee rule, contestant was held not to have
standing to institute the contest.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 3 submitted by Mr. Richard

N. Elliott, of Indiana, on May 13, 1924, follows:
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Report No. 722

CONTESTED ELECTION CASE, GORMAN V BUCKLEY

STATEMENT OF THE CASE

At the general election held in the sixth congressional district of the State
of Illinois on November 7, 1922, according to the official returns, James R.
Buckley, Democratic candidate, received 58,928 votes, John J. Gorman, Re-
publican candidate, received 58,886 votes, and John S. Martin, Socialist can-
didate, received 4,341 votes. As a result of these returns James R. Buckley,
contestee, was declared elected by a plurality of 42 votes over his Republican
opponent, John J. Gorman, and a certificate of election was duly issued to
him by the secretary of the State of Illinois. On January 2, 1923, the con-
testant, in accordance with law, served on the contestee a notice of contest
in which it was alleged that errors, mistakes, and irregularities had been
committed in said election and in the counting of the ballots in various pre-
cincts in said congressional district. The contestant claimed that a recount
of the votes cast in the above precincts would disclose that the contestant
was duly and legally elected.

On January 27, 1923, the contestee served on the contestant an answer
denying all of the allegations contained in contestant’s notice of contest.

WORK OF THE COMMITTEE

The testimony in the case was duly printed and the contestant filed an
abstract of record and also a printed brief and argument. The contestee filed
his brief and the following motion:

MOTION TO STRIKE DEPOSITIONS FROM THE RECORD

To the honorable the House of Representatives of the Sixty-eighth Congress
of the United States:

Now comes James R. Buckley, contestee herein, by William
Rothman, his attorney, and moves that the depositions herein
and each of them filed herein by the commissioners respectively
designated by the parties to hear and take the testimony be
stricken from the record, on the ground that said commissioners
failed to file the said depositions with the Clerk of this House,
‘‘without unnecessary delay’’ after the taking of the same was
completed as required by section 127 of the Revised Statutes as
amended, in that the same were not filed within 30 days after the
completion of the taking of said testimony as required by the
rules of the Committee on Elections of this honorable House; and
in this connection the contestee respectfully represents that the
taking of testimony herein was completed on April 28, 1923, at
the hour of 12:30 o’clock p.m., at which time the further hearing
of the said cause was adjourned sine die; that the only further
proceedings had in said cause subsequent to said April 28, 1923,
were hearings which were had before his honor, Judge Wilkerson,
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in the United States district court, which were had on June 2 and
June 4, 1923; and that no further proceedings of any kind or na-
ture were had in the said cause subsequent to said June 4, 1923;
and that the depositions filed herein by the commissioner des-
ignated by the contestant were filed with the Clerk of this honor-
able House on, to wit, November 5, A.D. 1923, more than 191
days following the completion of the taking of testimony and more
than 154 days after the date when the last proceedings of any
sort were had in said contest.

Dated at Chicago, Ill., November 20, 1923.

Hearings were conducted by the committee on the 21st and 22d of April,
at which time the contestant was present by himself and counsel, and the
contestee was present by himself and counsel.

FINDINGS OF FACT

The contestee’s answer was served on contestant January 27, 1923. The
act of Congress approved March 2, 1875 (U.S. Stat. L., vol. 18, ch. 119, p.
338), provides that in all contested-election cases the time allowed for taking
testimony shall be 90 days, and the testimony shall be taken in the fol-
lowing order: The contestant shall take testimony during the first 40 days,
the returned Member during the succeeding 40 days, and the contestant
may take testimony in rebuttal only during the remaining 10 days of said
period.

In this case, therefore, the contestant, under said law, was allowed until
March 9 in which to take his testimony in chief and the law required that
the taking of all testimony should be completed on April 27, 1923. As a mat-
ter of fact, however, the contestant took only a part of his testimony in chief
in the first 40 days, which expired on the 9th day of March, 1923. The
contestee took no testimony in the next 40 days. During the 10-day period
at the end of the 90 days the contestant took some additional testimony,
which was not in rebuttal, but was intended as testimony in chief. The testi-
mony in this case was filed with the Hon. William Tyler Page, Clerk of the
House of Representatives, on the 5th day of November, 1923.

CONCLUSIONS OF LAW

Section 107 of the Revised Statutes of the United States as amended by
the act of March 2, 1875, explicitly provides that all testimony in contested-
election cases shall be taken within 90 days from the date on which the an-
swer of the contestee is served upon the contestant, and that all officers tak-
ing testimony to be used in a contested-election case, whether by depositions
or otherwise, shall, when the taking of the same is completed, and without
unnecessary delay, certify and carefully seal and immediately forward same
by mail or express, addressed to the Clerk of the House of Representatives
of the United States, Washington, D.C.

Rule 8 of the rules of the Committee on Elections in the House of Rep-
resentatives, reads as follows:
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The words ‘‘and without unnecessary delay’’ in the third line of
section 127 of the Revised Statutes, as amended by the act of
March 2, 1887, shall be construed to mean that all officers taking
testimony to be used in a contested-election case shall forward
the same to the Clerk of the House of Representatives within 30
days of the completion of the taking of said testimony.

Your committee finds that the contestant in this case ignored the plain
mandate of the law and the rules of the Committees on Elections of the
House and that he has no standing as a contestant before the House of Rep-
resentatives.

SUMMARY AND CONCLUSION

Your committee therefore finds that the contestant, not having complied
with the provisions of the law governing contested-election cases, has no
case which can be legally considered by the committee or by the House of
Representatives.

For the above reasons your committee recommends the adoption of the fol-
lowing resolutions:

Resolved, That John J. Gorman was not elected a Member of
the House of Representatives in the Sixty-eighth Congress from
the sixth congressional district of the State of Illinois and is not
entitled to a seat herein.

Resolved, That James R. Buckley was duly elected a Member
of the House of Representatives in the Sixty-eighth Congress
from the sixth congressional district of the State of Illinois and
is entitled to retain his seat herein.

Privileged resolution (H. Res. 346) was agreed to by voice vote
without debate [65 CONG. REC. 10405, 68th Cong. 1st Sess., June 3,
1924; H. Jour. 644].

§ 4.6 Ansorge v Weller, 21st Congressional District of New York.

Ballots disputed at a complete recount conducted by the parties
under state law were examined and recounted by an elections com-
mittee upon adoption by the House of a resolution reported from that
committee authorizing subpoena of ballots and election officials.

An elections committee, having adopted a resolution establishing
categories of disputed ballots, recounted a plurality of valid ballots
for contestee.

Report for contestee, who retained his seat.
On Mar. 31, 1924, Mr. Frederick W. Dallinger, of Massachusetts,

from the Committee on Elections No. 1 reported (H. Rept. No. 409)
and called up as privileged the following resolution (H. Res. 242):
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Resolved, That John Voorhis, Charles E. Heydt, James Kane, and Jacob
Livingston, constituting the board of elections of the city of New York, State
of New York, their deputies or representatives be, and they are hereby, or-
dered to appear by one of the members, the deputy or representative, before
Elections Committee No. 1 of the House of Representatives forthwith, then
and there to testify before said committee, or a subcommittee thereof, in the
contested-election case of Martin C. Ansorge, contestant, v. Royal H. Weller,
contestee, now pending before said committee for investigation and report;
and that said board of elections bring with them all the disputed ballots,
marked as exhibits, cast in every election district at the general election
held in the twenty-first congressional district of the State of New York on
November 7, 1922. That said ballots be brought to be examined and counted
by and under the authority of said Committee on Elections in said case, and
to that end that the proper subpoena be issued to the Sergeant at Arms of
this House, commanding him to summon said board of elections, a member
thereof, or its deputy or representative, to appear with such ballots as a wit-
ness in said case; and that the expense of said witness or witnesses, and all
other expenses under this resolution, shall be paid out of the contingent
fund of the House; and that said committee be, and hereby is, empowered
to send for all other persons or papers as it may find necessary for the prop-
er determination of said controversy; and also be, and it is, empowered to
select a subcommittee to take the evidence and count said ballots or votes
and report same to Committee on Elections No. 1, under such regulations
as shall be prescribed for that purpose; and that the aforesaid expense be
paid on the requisition of the chairman of said committee after the auditing
and allowances thereof by said Committee on Elections No. 1.

Reported privileged resolution (H. Res. 242) was agreed to by voice
vote without debate [65 CONG. REC. 5271, 68th Cong. 1st Sess., Mar.
31, 1924; H. Jour. 381].

Report of Committee on Elections No. 1 submitted by Mr. R. Clint
Cole, of Ohio, on May 14, 1924, follows:

Report No. 756

CONTESTED ELECTION CASE, ANSORGE V WELLER

At the election held in the twenty-first congressional district in the State
of New York on November 7, 1922, according to the official returns Royal
H. Weller, the contestee, who was the Democratic candidate, received 32,392
votes and Martin C. Ansorge, the contestant, who was the Republican can-
didate, received 32,047 votes, all other candidates receiving 2,836 votes.
Royal H. Weller, the contestee, was declared elected by a plurality of 345
votes over his Republican opponent, Martin C. Ansorge, and a certificate of
election was duly issued to him by the secretary of state of New York.

On December 28, 1922, the contestant, in accordance with law, served on
the contestee a notice of contest, a copy of which notice and attached petition
was in due course filed with the Clerk of the House of Representatives and
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in which notice and petition were set forth numerous grounds of contest,
which may be summarized as follows:

That the count, canvass, and handling of the ballots in the election dis-
tricts of the said congressional district were not conducted in the lawful, or-
derly, and proper manner, provided for by the election law to prevent fraud
and unintentional error.

That the contestant prays that the said ballots may be counted under the
direction of the House of Representatives by its duly authorized committee
and the true result of said election by them ascertained and declared and
that if said representations are found to be true and correct, that he has
been reelected as a Member of Congress, that the House of Representatives
shall so declare, and that he be sworn in as a Member of the Sixty-eighth
Congress.

To said notice and petition the contestee, on January 26, 1922, filed his
answer setting forth that the notice of the contestant was insufficient in that
it contained no facts or proof whatsoever to raise any presumption whatever
of mistake, irregularity, or fraud in the original count or canvass, and ask-
ing that the application founded thereon be dismissed.

Pursuant to the above notice and petition, the contestant thereupon pro-
ceeded, and both parties or their counsel, conducted a recount of all the bal-
lots cast in the twenty-first congressional district of New York at the general
election held on November 7, 1922.

The complete and voluminous record and abstract of this recount of
70,525 ballots from the 188 precincts of the twenty-first congressional dis-
trict of New York were duly filed with the Clerk of the House of Representa-
tives and duly transmitted to this committee; together with the briefs so
filed by both parties.

According to the record, during said recount the contestant gained 75
votes in one election district, 60 in another, 33 in another, 22 in another,
17 in another, and lesser net gains in other boxes of separate election dis-
tricts and upon such recount it was then and is now agreed by counsel for
both parties, that upon conceded votes the contestant overcame the
contestee’s lead or first plurality of 345 and that upon the result of such re-
count the contestant was ahead of the contestee 115 votes upon the conceded
votes, without taking into account the 820 disputed ballots which were sub-
sequently brought before the committee by the Sergeant at Arms under a
resolution of this committee adopted by the House of Representatives.

Previous to the sending for the disputed ballots, hearings were given to
the parties by your committee on Thursday, March 20, 1924, and Friday,
March 21, 1924, at which oral agreements were presented by both the con-
testant and the contestee and by eminent counsel in their behalf—James R.
Sheffield, Esq., and Jacob H. Corn, Esq., appearing for the contestant, and
Hon. John W. Davis, John Godfrey Saxe, Esq., and Judge George W. Olvany,
appearing for the contestee.

At a subsequent hearing in this case before this committee, held on the
22d day of April, 1924, counsel for contestee offered the following resolution
for adoption by the committee:
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Resolved, That in order to expedite the work of the committee,
counsel for the respective candidates be, and they hereby are, in-
structed, during the next hour to arrange the various ballots
which have been brought from New York to Washington into the
following piles:

1. Ballots marked otherwise than with a pencil having black
lead- this is, ballots marked in ink or with a blue crayon or with
an indelible pencil, etc.

2. Ballots bearing a mark for the office of Congressman chal-
lenged on the ground that the lines of the alleged cross mark do
not cross-i.e., alleged y’s, v’s, and t’s.

3. Ballots bearing a cross mark where the lines cross but chal-
lenged because of extra lines forming part of the cross, or because
of other irregularities in character or form of the mark.

4. Ballots bearing a cross mark outside of the voting squares.
5. Ballots bearing two cross marks for the office of Congress-

man, irrespective of whether such marks were made by the voter
or claimed to be reprints or impressions.

6. Ballots bearing erasures, smudges, or ink marks.
7. Ballots bearing any name written on the ballot.
8. Ballots challenged because they appear to have been torn by

someone.
9. Ballots other than the above which are challenged by either

party because of extra lines, dots, and dashes disconnected with
the cross mark.

10. All other ballots.

This resolution was agreed to by all parties and adopted by the com-
mittee, whereupon the counsel for both parties arranged the ballots into
classes, after which the committee heard the argument of counsel on both
sides as to the application of the New York statutes and decisions to sepa-
rate ballots and classes of ballots, and the marking thereof, counsel arrang-
ing ballots in 12 classes, 2 additional classes being found advisable by them.

During argument before committee throughout the days of April 23 and
April 24, counsel for both parties agreed as to a great number of the ballots
of different classes being good for one party or the other, void, or disputed,
and as to a great number of the disputed ballots, for the information of the
committee, counsel stipulated in the record their respective claim or objec-
tion.

The committee having taken jurisdiction of the ease after a hearing on the
pleadings and after hearing argument of counsel as to the disputed ballots
over a period of 10 days, held executive sessions and gave careful consider-
ation to all issues presented by argument and evidence and by the ballot ex-
hibits. While not considering that the committee was bound by the stipula-
tions and agreements of counsel as to good, void, and protested ballots, the
members of the committee have substantially sustained the agreements of
counsel and have passed upon the unagreed ballots submitted for the consid-
eration and determination of the committee as well as those included in the
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groups agreed by counsel to be good votes for either party or void, as the
ease may be. The following tabulation shows the result of the committee’s
canvass of the entire group of ballots marked as exhibits during the recount
held in New York:

Good
ballots for
contestant

Good
ballots for
contestee

Class 1 ................................................................................ 17 8
Class 2 ................................................................................ 12 20
Class 3 ................................................................................ 12 7
Class 4 ................................................................................ .................... 1
Class 5 ................................................................................ 2 33
Class 6 ................................................................................ 30 43
Class 7 ................................................................................ 2 2
Class 8 ................................................................................ .................... 1
Class 9 ................................................................................ 5 15
Class 10 .............................................................................. 29 70
Class 11 .............................................................................. 7 29
Class 12 .............................................................................. 64 69
Envelopes ............................................................................ 7 14

Total ....................................................... 187 312
New York recount totals ................................................... 31,892 31,777

Grand total ............................................ 32,079 32,089

Your committee therefore finds that at the election held in the twenty-
first congressional district of the State of New York on November 7, 1922,
Royal H. Weller received 32,089 votes and Martin C. Ansorge received
32,079 votes and that Royal H. Weller was elected by a plurality of 10 votes.

Your committee therefore recommends to the House of Representatives
the adoption of the following resolutions:

Resolved, That Martin C. Ansorge was not elected a Represent-
ative from the twenty-first congressional district of the State of
New York and is not entitled to a seat herein.

Resolved, That Royal H. Weller was duly elected a Representa-
tive from the twenty-first congressional district of the State of
New York and is entitled to retain a seat herein.

Privileged resolution (H. Res. 328) agreed to by voice vote without
debate [65 CONG. REC. 9631, 68th Cong. 1st Sess., May 27, 1924; H.
Jour. 593].

§ 4.7 Frank v LaGuardia, 20th Congressional District of New York.

Evidence not taken by contestant within the legal time was held
grounds for discharge of an elections committee from further consid-
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eration of the contest where delay was not excusable and violated
the statute, although the parties had stipulated to extensions; House
and committee rules were considered mandatory as to the parties.

Ballots.—An elections committee refused to order a partial recount
where contestant was guilty of laches and did not offer evidence of
fraud or irregularities in marking of ballots sufficient to change the
election result.

Unethical action by contestee’s counsel was not held attributable
to contestee.

Report recommending discharge of committee with additional con-
curring views, contestee retained his seat.

Report of Committee on Elections No. 2 submitted by Mr. John M.
Nelson, of Wisconsin, on Jan. 7, 1925, follows:

Report No. 1082

CONTESTED ELECTION CASE, FRANK V LAGUARDIA

FINDING OF FACT

Official returns.—At the general election held in the twentieth congres-
sional district of the State of New York on November 7, 1922, according to
the official returns Fiorello H. LaGuardia, the contestee, who was the Re-
publican candidate, received 8,492 votes, and Henry Frank, the contestant,
who was the Democratic candidate, received 8,324 votes. All the other can-
didates received 5,358 votes.

Certificate of election.—As a result of these returns, Fiorello H.
LaGuardia, the contestee, was declared elected by a plurality of 168 over his
opponent, Henry Frank, and a certificate of election was duly issued to him
by the secretary of the State of New York.

State proceedings.—The contestant resorted to proceedings in the courts
of his State for an examination of the ballots, which was denied by Mr. Jus-
tice MacAvoy, of the supreme court. An appeal from this decision was taken
but not prosecuted and the appeal dismissed. In a later action before Mr.
Justice Giegerich to pass upon the validity of certain void ballots, the deci-
sion of the board of elections declaring some 40 ballots void was sustained
by Judge Giegerich and these ballots, therefore, have been declared void
both by the board of elections and by decision of the court in the State of
New York. While these proceedings were discussed by counsel at the hear-
ing, they furnished no aid to your committee. The findings of the board of
elections remain unmodified.

Notice of contestant.—On December 28, 1922, the contestant served on the
contestee a notice of contest in which were set forth numerous grounds of
contest. The allegations in the contestant’s notice were of a general nature,
not specifieally alleging instances where the election might have been invali-
dated, but claiming a majority of the legally cast ballots and asking an ex-
amination of the ballots and the ballot boxes to ascertain the facts.
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Denial of contestee.—On January 27, 1923, the contestee answered the
contestant’s notice of contest, in which he denied all allegations contained
therein.

Time consumed in taking testimony.—On February 21, 1923, the contest-
ant served on the contestee notice to take testimony, and on February 23,
1923, a preliminary hearing was held before a notary public of the State of
New York. On March 1, 1923, the actual taking of testimony was begun by
contestant and was adjourned (after the examination of two witnesses) until
March 5, 1923, when it was continued, with intermittent adjournments until
April 24, 1923, and then adjourned by consent until a date to be later agreed
upon.

On July 24, 1923, after a lapse of three months, the hearings were re-
sumed by the contestant, and after one witness was examined adjournment
was had until July 30, 1923, and then till August 6, and August 13, 1923,
without the examination of any witnesses until the last date. Hearings were
conducted with intermittent delays until September 7, 1923 when successive
adjournments were had until September 19, 1923, and additional testimony
was then taken.

By successive adjournments testimony was taken on several days until
November 30, 1923, and on December 21, 1923 a certificate from the notary
was offered as evidence that taking of testimony for the contestant had been
concluded.

On December 20, 1923, contestee served notice of taking testimony and
continued his taking of testimony with intermittent delays until March 1,
1924.

The case was reported by the Clerk to the Speaker on June 3, 1924. The
briefs were not served by the contesting parties until after the adjournment
of Congress, the first filed on June 30 and the last on August 28, 1924.

Stipulation of parties.—On March 1, 1923, parties entered into a stipula-
tion as follows:

It is stipulated by and between the parties hereto, through
their respective attorneys and counsel, that the time limit as
fixed by the rules of the House of Representatives and the stat-
utes of the United States governing contested elections shall be
deemed as directory and not mandatory, and that either party
may have more than the period of time allotted and fixed therein
within which to present his respective case in this proceeding,
and both sides waive specifically any right to object that they
may have under the law with respect to the time so fixed. (Frank
v. La Guardia, Record, p. 7)

Application for ballots.—A few days before the case came on for hearing,
counsel for contestant made a request that subpoenas be issued to produce
82 ballots said by him to be in dispute between the parties. To this request
the contestee replied that in that event he would ask for the ballots gen-
erally to be sent for. It appears that there had been an examination of the
ballots by the parties in the case during the taking of the testimony. Attor-



1468

DESCHLER’S PRECEDENTSCh. 9 App.

ney for contestee stated at the hearing that he had conceded certain ballots
of the contestee to be void under the State law, but which under the ruling
in the recent case of Ansorge v. Weller before Elections Committee No. 1,
were held valid. This presented to the committee the prospects of an exten-
sive recount of the ballots in this congressional district.

Reasons for denial.—With the application your committee took into con-
sideration these facts:

The record is bare of any evidence or proof to sustain the general allega-
tions of intimidation, fraud, or of other misconduct alleged in the notice of
contest.

Contestant’s counsel by failing to stress at all these contentions in the ar-
gument conceded that such allegations could not be sustained.

The record fails to reveal any real ground for contest other than the hope
that a recount of the ballots might overturn the narrow majority of 168 by
which the election of the contestee had been certified by the secretary of
state.

The record reveals the fact that the contestant had permitted the contest
to drag along up to within a few months of the termination of the Congress
to which he claimed election; that the recount, even if successful for the con-
testant, would still further reduce the value of it for him to the nominal dis-
tinction of having been declared elected, but of course he would get the sub-
stantial emoluments of salary and clerk hire for two years.

But there is nothing in the record at all persuasive that a recount would
change the result. The ballots said to be in dispute involve merely consider-
ations of the kind of lead pencil used by voters, hair lines seen on the face
of the ballots, and alleged erasures. There is no question involved of fraud
or of other serious irregularities. Moreover, the people in this congressional
district at the recent election had reelected contestee over contestant by a
large majority.

No cause was found in the record for the laches in taking testimony. At
the hearings the attorney for contestant was pressed by members of the
committee to give any reason whatever for such utter lack of diligence in the
prosecution of the case. Counsel admitted that no reasons could be given
other than that parties had amicably agreed by stipulation to waive all ob-
jections and that contestant relied on this agreement.

Suggestion was further made by the attorney for the contestant that he
relied on the stipulation in view of the feet that contestee’s counsel was ex-
perienced in election cases and represented the sitting Member.

The House and committees not boards of recount.—The committee con-
cluded that even if it were willing to give its time in the closing days of the
session to recount these ballots it would not be defensible to take up the
time of the House to ask for authority to subpoena State officials to produce
the ballots or to give any further consideration of this case. Your committee
was strengthened in this conclusion by precedents directly in point. (Galvin
v. O’Connell, 61st Cong., Moores, p. 39; Kline v. Myers, 38th Cong., Hinds,
I, 723.) . . .
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Conclusion of law.—The controlling factors, however, in our minds in
reaching the conclusion in this case, were the imperative necessity of safe-
guarding the printed rules unanimously approved by the three election com-
mittees, a special rule of the House recently adopted, the plain and explicit
provisions of a law of Congress, and a long and unbroken line of House
precedents.

The rules of committees.—The rules of the election committees were care-
fully prepared and unanimously adopted by the three election committees.

They were prepared specifically to expedite the determination of election
cases. The contestant’s attorney admitted that he had not brought himself
within these rules.

Special House rule.—A special rule of the House was adopted at the open-
ing of the present Congress, as follows:

The several elections committees of the House shall make final
report to the House in all contested-election cases not later than
six months from the first day of the first session of the Congress
to which the contestee is elected, except in a contest from the Ter-
ritory of Alaska, in which case the time shall not exceed nine
months. (Sec. 726–a, House Manual.)

The purpose of this rule was clearly stated by the chairman of the Com-
mittee on Rules when he presented it to the House for adoption. He said:

Everyone is opposed to allowing contested election cases to run
along until the last day of the session, as is often done, and we
can see no good reason for doing so. . . . But with that rule en-
forced, we thought we could hurry them up and get better action
from the election committees than we have had in the past.
(Cong. Record, vol. 65, pt. 2, 68th Cong., p. 950.)

The law.—The law governing the taking of evidence is as follows:

Sec. 107. In all contested-election cases the time allowed for
taking testimony shall be 90 days, and the testimony shall be
taken in the following order: The contestant shall take testimony
during the first 40 days, the returned Member during the second
40 days, and the contestant may take testimony in rebuttal only
during the remaining 10 days of said period. This shall be con-
strued as requiring all testimony in cases of contested elections
to be taken within 90 days from the date on which the answer
of the returned Member is served upon the contestant . . .

House precedents.—The precedents of the House have recently been very
specific and direct in holding that parties guilty of laches would have no
standing before the House unless sufficient cause was disclosed for delay.
Recent cases directly in point are Gartenstein v. Sabath; Parillo v. Kunz;
and Golombiewski v. Rainey, all of the Sixty-seventh Congress.

A stipulation by parties in the nature of an agreement can not waive the
plain provision of the statutes. . . .
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PROPER PROCEDURE

The proper procedure, if parties require further time has been plainly in-
dicated as follows:

If either party to a case of contested election should desire fur-
ther time and Congress should not then be in session, he should
give notice to the opposite party of a procedure to take testimony
and preserve the same and ask that it be received, and upon good
reason being shown, it doubtless would be allowed.
(Vallandigham v. Campbell, 35th Cong., 1 Hinds, Prec. 726;
O’Hara v. Kitchin, 1 Ellis 378.)

It is to be noted that Congress was in session from December 3, 1922, to
June 7, 1924, but parties did not ask the consent of Congress either to ex-
tend the time or to validate the stipulation, even in the face of a special rule
of the House that cases must be disposed of within six months after the
opening of the Congress.

NOT MANDATORY ON HOUSE

The law providing for the taking of evidence has been held to be not bind-
ing upon the House. It has been correctly stated, ‘‘That the House possesses
all the power of a court having jurisdiction to try to the question who was
elected. It is not even limited to the power of a court of law merely, but
under the Constitution clearly possesses the functions of a court of equity
also.’’ (McKenzie v. Brackston, Smith’s Election Cases, p. 19; Brooks v.
Davis, 1 Bart. 44; Horton v. Butler, 57th Cong.)

BINDING ON PARTIES

The law, however, is binding upon the parties, as evidenced by the use
of the mandatory word ‘‘shall.’’ The House alone, upon proper application,
may grant a further extension of the time for taking evidence for cause
shown as a matter of equity but not of right, or to protect the rights of the
people of a district. The binding nature of the law has been well stated as
follows:

Although the acts of Congress in relation to taking evidence in
contested election cases are not absolutely binding on the House
of Representatives, yet they are to be followed as a rule and not
departed from except in extraordinary cases. The contestant must
take his testimony under the statute, and in accordance with its
provisions, unless he can show that it was impracticable to do so,
and that injustice may be done unless the House will order an in-
vestigation. (McCrary on Elections. sec. 449.)

They constitute wholesome rules not to be departed from with-
out cause. (Williamson v. Sickles, 1 Bart. 288.)

Parties should be held to rigid rule of diligence under it, and
no extension ought to be allowed where there is reason to believe
that had the applicant brought himself within such rules there
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would have been no occasion for application. (Boles v. Edwards,
Smith’s Contested Election Cases, p. 19.)

In the case of Ansorge v. Weller, John W. Davis correctly stated the hold-
ing of election committees in the following colloquy:

Mr. MAJOR. This provision, Mr. Davis, that determines the
time when the contestant must take his evidence, do you regard
that as a mandatory provision?

Mr. DAVIS. I regard that as mandatory; yes, sir. It has been so
held over and over again. Now, there is relief from it. The House,
of course, can extend the time upon showing by the contestant,
but it has been over and over again held that that being statutory
it must be strictly pursued. (Ansorge v. Weller, 68th Cong., p. 55.
See also Williamson v. Sickles, 36th Cong., 1 Hinds Prec., 597–
598; Boles v. Edwards, 42d Cong., 1 Hinds Prec., 789.)

ON APPLICATION EXTENSION AT TIMES GRANTED

As the House has plenary power, it has frequently granted an extension
of time upon application when a worthy cause has been shown and the lach-
es has not been excessive or the failure to follow some requirement of the
law has been trivial or technical. (Kline v. Verree, 37th Cong.; Boyd v. Kelso,
39th Cong.; Delano v. Morgan, 40th Cong.; Van Wyck v. Greene, 41st Cong.;
Bowen v. De Large, 42d Cong.; Niblack v. Walls, 42d Cong.; Hopkins v. Ken-
dall, 54th Cong.; Archer v. Allen, 34th Cong.; McCabe v. Orth, 46th Cong.;
Page v. Pirce, 49th Cong.)

HOUSE HAS FREQUENTLY REFUSED EXTENSION

The House has frequently refused to grant extension of time where there
was no satisfactory reason assigned or where the laches had been unwar-
ranted. (O’Hara v. Kitchin, 46th Cong.; Howard v. Cooper, 36th Cong.;
Gallegos v. Perea, 38th Cong.; Giddings v. Clarke, 42d Cong.; Boles v. Ed-
wards, 42 Cong.; Thomas v. Davis, 43d Cong.; Mabson v. Oates, 47th Cong.;
Thobe v. Carlisle, 50th Cong.; Hoge v. Otey, 54th Cong.; Hudson v. McAleer,
55th Cong.; Horton v. Butler, 57th Cong.)

RIGHTS OF CONTESTEE

While the contestee’s attorney joined in the stipulation to waive the re-
quirements of the law, indeed, himself dictated it and was afterwards guilty
of a breach of legal ethics when he raised the point of lack of diligence, nev-
ertheless, it is incumbent upon the contestant to prosecute his case speedily.
The contestee holds the certificate of election. His title can only be over-
turned upon satisfactory evidence that he was not elected. His seat in this
body can not be jeopardized by the faults of others. It has been held that
the House itself must do justice.
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‘‘The House has no right unnecessarily to make the title of a
Representative to his seat depend upon the acts, omissions, dili-
gence, or laches of others.’’ (Payne on Elections, sec. 1012.)

RESOLUTION RECOMMENDED

Following the precedent in the case of Reynolds v. Butler (see Hinds Prec.,
vol. 1, sec. 685), in which the duty of contestant to comply with the explicit
provisions of the law was discussed, which report was sustained by the
House, your committee respectfully recommends the adoption of the fol-
lowing resolution:

Resolved, That the Committee on Elections No. 2 shall be, and
is hereby, discharged from further consideration of the contested-
election case of Henry Frank v. Fiorello H. LaGuardia from the
twentieth congressional district of New York.

The following additional concurring news were submitted by Mr.
John L. Cable, of Ohio:

It can not be said that contestant’s claim was not just, for the committee
did not go into the merits of the case. The official count gave contestee a
plurality of but 168 over contestant. This number by consent of contestee’s
counsel has been considerably reduced and it can not now be properly said
that if the committee should have gone into the merits of those few remain-
ing contested ballots the contestant would not have received the highest
number of lawful votes for the office.

There is no alternative, however, because of the violation and disregard
of the rules of this Congress and the laws of the United States, than to
adopt the resolution asking that the committee be discharged from further
consideration of the case.

Privileged resolution (H. Res. 425) was agreed to by voice vote
without debate [66 CONG. REC. 2940, 68th Cong. 2d Sess., Feb. 3,
1925; H. Jour. 191].

§ 5. Sixty-ninth Congress, 1925–27

§ 5.1 Brown v Green, 2d Congressional District of Florida.

Abatement of contest, withdrawal of contestant. Report for
contestee, who retained seat.

Report of Committee on Elections No. 3 submitted by Mr. Charles
L. Gifford, of Massachusetts, on Feb. 24, 1926, follows:
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Report No. 359

CONTESTED ELECTION CASE, BROWN V GREEN

The Committee on Elections No. 3, which has had under consideration the
contested-election ease of H. O. Brown v. Robert A. Green, from the second
district of Florida, reports as follows:

The contestant having withdrawn from the contest by a letter duly sub-
scribed and sworn to before a notary public, we submit the following resolu-
tion for adoption:

Resolved, That Hon. Robert A. Green was duly elected a Rep-
resentative from the second congressional district of Florida to
the Sixty-ninth Congress and is entitled to his seat.

Privileged resolution (H. Res. 170) agreed to by voice vote without
debate [67 CONG. REC. 5471, 69th Cong. 1st Sess., Mar. 12, 1926; H.
Jour. 371, 372].

§ 5.2 Sirovich v Perlman, 14th Congressional District of New York.

Ballots.—An elections committee refused to conduct a partial re-
count of ballots remaining in dispute after a complete recount by the
parties, where the parties stipulated that the election result would
not be changed.

Evidence.—Contestant failed to offer sufficient proof of fraud and
conspiracy to defraud by contestee and election officials.

Evidence.—Contestant’s application for reopening of contest to
take further testimony was denied where delay was not justified.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 1 submitted by Mr. Don B.

Colton, of Utah, on Apr. 12, 1926, follows:

Report No. 858

CONTESTED ELECTION CASE, SIROVICH V PERLMAN

At the election held in the fourteenth congressional district in the State
of New York on November 4, 1924, according to the official returns Nathan
D. Perlman, the contestee, who was the Republican candidate, received
12,046 votes and William I. Sirovich, the contestant, who was the Demo-
cratic candidate, received 11,920 votes, thereby giving the contestee a plu-
rality of 126 votes.

Mr. Nathan D. Perlman, the contestee, was declared elected by a plurality
of 126 votes over his Democratic opponent, William I. Sirovich, and a certifi-
cate of election was duly issued to him by the secretary of the State of New
York.

On December 30, 1924, the contestant, in accordance with law, served on
the contestee a notice of contest, a copy of which notice and attached petition
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was in due course filed with the Clerk of the House of Representatives and
in which notice and petition were set forth numerous grounds of contest,
which may be summarized as follows:

That the State Board of Canvassers of New York and the board of elec-
tions of the city of New York, in their canvass and return of the votes cast
at said election, had erred in declaring Nathan D. Perlman, the contestee
herein, elected, and in issuing to him a certificate of election based upon
said canvass and return.

That if contestee did receive an alleged majority of votes it was because
of the frauds practiced by said contestee on the electorate on the day of elec-
tion and prior thereto, and as a result of a conspiracy on the part of
contestee to commit a fraud, which was carried out, upon the electorate on
the day of election.

That the contestee entered into a conspiracy with one George Rosken and
one Abe Lewis to falsify the tally sheets in the twentieth and in the twenty-
third election districts.

To said notice and petition the contestee filed his answer setting forth
that the notice of the contestant was insufficient in that it contained no
statement of facts or proof whatsoever to raise any presumption of irregu-
larity or fraud in the original count or canvass.

The contestee denied each and every allegation of contestant relating to
fraud or irregularity.

Pursuant to the above notice and petition and answer the contestant and
contestee or their counsel conducted a recount of all the ballots cast for con-
gressional candidates in the fourteenth congressional district of New York
at said election. They passed on all of the ballots except 188, which were
termed disputed.

These 188 disputed ballots, a copy of the indictment of one George
Rosken, the tally sheets and a ring similar to that alleged to have been used
by Rosken for marking ballots and other exhibits were subpoenaed from
New York and examined by the committee.

Upon permission of the committee, Mr. Stump and Mr. Gilbert, attorneys
for the contestant and contestee, respectively, were allowed to pass upon the
disputed ballots, and they agreed that 139 were not to be counted; the re-
mainder were disputed.

The committee was not called upon to determine whether these disputed
ballots were bona fide votes. It was admitted at the close of the count that
contestee had a majority of the votes cast. They were used merely as exhib-
its in the argument to show fraud and conspiracy.

During the proceedings counsel for contestant made application for the re-
opening of the case to take further testimony.

Full and complete hearings were had by the committee, after which, in
executive session, the committee carefully considered the entire case. The
committee found that the contestant had not used due diligence in securing
the proper evidence at the time of making his ease in chief and therefore
did not feel justified in asking the House for authority to reopen the case.
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Your committee therefore finds after a careful analysis of the testimony
and argument, and in conformity with a long line of congressional prece-
dents, that the proof presented before the committee by the contestant did
not sustain the charges made against the contestee by the contestant.

This is made as a committee report, but Messrs. Hudspeth, Eslick, and
Chapman, members of the minority party, declined to vote on the resolu-
tions and also refrained from submitting minority views.

Your committee therefore recommends to the House of Representatives
the adoption of the following resolutions:

Resolved, That William I. Sirovich was not elected a Represent-
ative from the fourteenth congressional district of the State of
New York and is not entitled to a seat herein.

Resolved, That Nathan D. Perlman was duly elected a Rep-
resentative from the fourteenth district of the State of New York
and is entitled to retain a seat herein.

Privileged resolution (H. Res. 220) was agreed to by voice vote
after debate [67 CONG. REC. 7533, 69th Cong. 1st Sess., Apr. 15,
1926; H. Jour. 507].

§ 5.3 Clark Edwards, 1st Congressional District of Georgia.

Ballots.—Contestant’s allegations of improper arrangement and
printing of party designations were not sustained.

Evidence.—Contestant failed to offer sufficient proof of fraud and
conspiracy to defraud by election officials.

Pleadings.—Failure of contestant to file a brief was presumed a
withdrawal of the contest.

Expenses of contest were denied to contestant by an elections com-
mittee.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 2 submitted by Mr. Bird J.

Vincent, of Michigan, on June 10, 1926, follows:

Report No. 1449

CONTESTED ELECTION CASE, CLARK V EDWARDS

STATEMENT OF THE CASE

At the election held in the first congressional district of the State of Geor-
gia on the 4th day of November, 1924, according to the official returns,
Charles G. Edwards, the contestee, who was the Democratic candidate, re-
ceived 14,694 votes; Herbert G. Aarons, the Republican candidate, received
627 votes; and Don H. Clark, the contestant herein, who made the claim
that he was the Republican candidate, received 448 votes. As a result of
these returns Charles G. Edwards, the contestee, was declared elected, and
a certificate of election was duly issued to him by the proper State officials.
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The contestant, Don H. Clark, thereafter filed a notice of contest before
the House of Representatives in which he charged that he was the duly
nominated Republican candidate, but that his name was placed upon ballots
in the various counties of the district under such headings as ‘‘Independent
Party‘‘ or ‘‘Independent Republican Party.’’

The committee finds as to this that Herbert G. Aarons was the regularly
nominated Republican candidate and that the contestant was not. It seems
to the committee that in securing the placing of his name upon the ballots
under the party designations used contestant was accorded at least all that
he was entitled to.

The contestant charges further that the entire election was illegal, false,
and fraudulent because of the existence of a political oligarchy and general
conspiracy throughout the district.

As to this the committee finds no testimony worthy of credence to sustain
such charge.

The contestant further charges the public officials of the congressional dis-
trict with skillfully, flagrantly, and criminally violating the provisions of the
Neil Act, which is a late election law of Georgia.

The committee finds this charge not to be sustained by the evidence.
The contestant in bombastic and reckless language makes other charges

of crime, fraud, deceit, and conspiracy in the district, none of which charges
the committee finds to have been supported by evidence.

In an endeavor to support his contest the contestant took testimony
throughout the district, which testimony has, with some exceptions, been re-
turned to the House of Representatives and delivered to this committee in
the form of a record. Although notified by the Clerk of the House of Rep-
resentatives in due time as to the requirement of the rules of the House and
the law governing contests, as to when he should file his brief, the contest-
ant has not filed any brief up to this time, and has taken no action in the
further prosecution of his case since the settlement of the record. As the
time has long gone by in which he is permitted to file a brief, the committee
assumes that he has abandoned his contest. Whether this be true or not,
however, the committee finds that there is absolutely no merit in his con-
test.

It is proper to state that this same contestant filed a contest in the Sixty-
eighth Congress against Hon. R. Lee Moore, who was then the Representa-
tive from said district, under almost identical circumstances with the
present contest. At that time in the election held November 7, 1922, Mr.
Moore received 5,579 votes, P. M. Anderson received 426 votes, and Don H.
Clark received 196 votes. Mr. Clark contested Mr. Moore’s election. That
contest was heard by the Committee on Elections No. 2 of the House of Rep-
resentatives. There are five members of the Committee on Elections No. 2
in the Sixty-ninth Congress who were members of that committee in the
Sixty-eighth Congress, and who heard the contest proceedings of Clark v.
Moore. The following is quoted from the report of the committee at that
time:
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The above quotations are typical of the nature of the contest-
ant’s brief in this case, and your committee is of the opinion that
such loose, extravagant, and unfounded charges being made the
basis for an election contest with the consequent expense to the
Government should be discouraged in the future.

The Committee on Elections No. 2 in the present case not only finds that
the present contest is not grounded in any merit, but also finds that the con-
testant is not acting with bona fides in bringing it; and it desires to an-
nounce to the House of Representatives that, unless otherwise directed by
the House, it will decline to authorize the payment by the Government to
the contestant in this case of any expense incurred by him in bringing the
present contest.

SUMMARY AND CONCLUSION

The committee finds that the contestant has failed to prove his allega-
tions; that there is no evidence warranting the rejection of the votes of any
of the precincts of the district; and that the contestee, Charles G. Edwards,
was duly and legally elected a Member of the House of Representatives from
the first district of Georgia. For the above reasons the committee rec-
ommends the adoption of the following resolutions:

Resolved, That Don H. Clark was not elected a Member of the
House of Representatives in the Sixty-ninth Congress from the
first congressional district of the State of Georgia, and is not enti-
tled to a seat herein.

Resolved, That Charles G. Edwards was duly elected a Member
of the House of Representatives in the Sixty-ninth Congress from
the first congressional district of the State of Georgia, and is enti-
tled to retain his seat herein.

Privileged resolution (H. Res. 296) agreed to by voice vote without
debate [67 CONG. REC. 11312, 69th Cong. 1st Sess., June 15, 1926;
H. Jour. 778, 779].

§ 5.4 Bailey v Walters, 20th Congressional District of Pennsylvania.

Ballots.—Partial recounts were (a) initiated and then denied by a
local election board for lack of authority under state law, (b) con-
ducted by an official appointed by the parties to take testimony, and
(c) then conducted by an elections committee upon adoption by the
House of a resolution authorizing subpoena of election officials and
disputed ballots.

Ballots.—An elections committee refused to order a complete re-
count where contestant offered insufficient evidence to overcome the
presumption of correctness of official returns in undisputed pre-
cincts.
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Minority views for contestant and sustaining authority of local
board to conduct recount.

On May 18, 1926, Mr. Bird J. Vincent, of Michigan, submitted the
following resolution as a question of privilege:

Resolved, That Logan M. Keller, sheriff of Cambria County, State of Penn-
sylvania, or his deputy, be, and he is hereby, ordered to appear by himself
or his deputy, before Elections Committee No. 2, of the House of Representa-
tives forthwith, then and there to testify before said committee in the con-
tested-election case of Warren Worth Bailey, contestant, against Anderson
H. Walters, contestee, now pending before said committee for investigation
and report and that said sheriff or his deputy bring with him all the ballots
cast in the sixteenth ward of the city of Johnstown, Pa., and in Westmont
Borough No. 2, of Cambria County, Pa., at the general election held in the
twentieth congressional district of the State of Pennsylvania on November
4, 1924. That said ballots be brought to be examined and counted by and
under the authority of said Committee on Elections in said case, and to that
end that the proper subpoena be issued to the Sergeant at Arms of this
House, commanding him to summon said sheriff, or his deputy, to appear
with such ballots as a witness in said case, and that the expense of said wit-
ness, and all other expenses under this resolution, shall be paid out of the
contingent fund of the House; and that the aforesaid expense be paid on the
requisition of the chairman of said committee after the auditing and allow-
ance thereof by said Committee on Elections No. 2.

When said resolution was considered and agreed to.

Privileged resolution (H. Res. 270) was agreed to by voice vote
without debate [67 CONG. REC. 9646, 69th Cong. 1st Sess., May 18,
1926; H. Jour. 670, 671].

Report of Committee on Elections No. 2 submitted by Mr. Bird J.
Vincent, of Michigan, on June 10, 1926, follows:

Report No. 1450

CONTESTED ELECTION CASE, BAILEY V WALTERS

STATEMENT OF THE CASE

At the general election held in the twentieth congressional district of the
State of Pennsylvania on November 4, 1924, which district is composed of
the single county of Cambria in said State, the contestee, who was the can-
didate for Representative in Congress of the Republican, the Progressive,
and the Prohibition Parties, according to the official returns received 23,519
votes; and Warren Worth Bailey, the contestant, who was the candidate of
the Democratic, Socialist, and Labor Parties, according to the official re-
turns, received 23,456 votes. Thus according to the official returns the
contestee had a clear majority of 63 votes, and it was upon this majority so
found that the certificate of election was issued to the contestee and he was
seated in the House of Representatives.
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In view of proceedings which were taken immediately after the election
it is proper at this point to state that the act of Assembly of the Common-
wealth of Pennsylvania approved May 19, 1923, provides as follows:

And in case the returns of any election district shall be missing
when the returns are presented, or in case of complaint of a
qualified elector, under oath, charging palpable fraud or mistake,
and particularly specifying the alleged fraud or mistake, or where
fraud or mistake is apparent on the return, the court shall exam-
ine the return; and if in the judgment of the court it shall be nec-
essary to a just return, said court shall issue summary process
against the election officers and overseers, if any, of the election
district complained of, to bring them forthwith into court, with all
election papers in their possession; and if palpable mistake or
fraud shall be discovered, it shall, upon such hearing as may be
deemed necessary to enlighten the court, be corrected by the
court and so certified; but all allegations of palpable fraud or mis-
take shall be decided by the said court within three days after the
day the returns are brought into court for computation; and the
said inquiry shall be directed only to palpable fraud or mistake
and shall not be deemed a judicial adjudication to conclude any
contest now or hereafter to be provided by law; and the other of
said triplicate returns shall be placed in the box and sealed up
with the ballots.

. . . The board proceeded to examine witnesses and to recount ballots in
these precincts, and through its clerks had the results of such recounts
taken down but had not yet reached the point where the results of such re-
counts had become the official act of said board when the contestee, Mr.
Walters, through his counsel, presented a petition that the returns of the
various precincts should be canvassed in accordance with their face and the
certificate of election should be determined to be issuable to him because of
his majority of 63 votes on the face of the original returns, which petition
was based upon the contention that in the case of a candidate for Represent-
ative in Congress the Constitution reposes in the House of Representatives
the determination of the qualifications, elections and returns of its own
members, and that therefore this board did not have the authority to go
back of the original returns and recount boxes. At the time this petition was
presented it appears that so far as such recount had then gone Mr. Bailey,
the contestant, would have had at that time, as the count then stood, a ma-
jority of 14 votes. But, as said above, the recount in these precincts, as made
by the board, never became an official act.

The two judges who constituted the computation board granted a hearing
on the petition of the contestee, Mr. Walters, and were unable to agree, one
holding that Mr. Walters was correct in his contention and the other holding
the opposite. Thereupon, under the provision of the law of Pennsylvania,
Hon. Thomas J. Baldrige, president judge of the court of common pleas of
Blair County, Pa. (outside this congressional district), was assigned to sit
with the two judges above named, and upon further hearing before the three
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judges he held with the contention raised by Mr. Walters, and it was decided
that the computation board was without authority to go beyond the face of
the original returns in the various election precincts, and, therefore, it was
held that the contestee, Mr. Walters, was entitled to receive the certificate
of election. In this decision written by Judge Baldrige, Judge Evans con-
curred and Judge McCann dissented.

Thereupon Mr. Bailey, the contestant, through his counsel, appealed from
this order to the Supreme Court of Pennsylvania and the matter was argued
before that court with six judges sitting. The opinion of that court in full
is as follows:

The judges who heard this case are equally divided in opinion
on the question as to whether or not the votes in the ballot box
of St. Michael district could legally be counted by the computing
board. When these ballots are counted Bailey is entitled to the
certificate of election, but when not, Walters is entitled to receive
it. The court being divided on the question of the legal right to
count the votes considered, it follows that the order appealed
from must stand and the certificate issued to Anderson H. Wal-
ters. It is so ordered.

A petition for reargument was denied. Later Mr. Bailey, the contestant,
through his counsel, applied for a writ of certiorari to the Supreme Court
of the United States, but this also was denied. A certificate of election, in
accordance with the holding of the Supreme Court of Pennsylvania, was
issued to Mr. Walters, the contestee.

Thereupon Mr. Bailey, the contestant, filed his notice of contest before the
House of Representatives on the general ground that the certificate of elec-
tion should have been issued to him, that he had actually received more
votes in the district than his opponent, that in certain specified precincts of
the district either by mistake or fraud he had not received credit for all of
the votes actually east for him, and that his opponent had received credit
through fraud or mistake for more votes in various specified precincts than
were cast for him.

To this notice of contest, the contestee duly made his answer denying
most of the allegations of the contestant, and averring on his own behalf
that through fraud or mistake more votes had been credited to the contest-
ant, Mr. Bailey, in various precincts than were actually cast for him, and
that through fraud or mistake contestee had failed to receive credit for many
votes which were cast for him. He also alleged that many unnaturalized
aliens had voted in the election for the contestant, Mr. Bailey, and, also,
many persons had so voted who had not the right of franchise because they
were not duly registered voters in the precincts where they voted.

After filing the necessary documents in the congressional contest the par-
ties in the contest proceeded in their turn to take testimony before commis-
sioners with respect to alleged mistakes, frauds, and irregularities in a num-
ber of specified precincts, and conducted before such commissioners recounts
of the ballots in a number of the ballot boxes. As a result of such testimony
and recounts it is conceded that the recounts made showed . . . gains for



1481

ELECTION CONTESTS—APPENDIX Ch. 9 App.

the contestee, Mr. Walters, of 36 votes. Three other precincts, recounted, re-
sulted in no change.

It is proper to say at this point that as a part of his proceedings in the
congressional contest Mr. Bailey, the contestant, petitioned the committee
for a recount of all the votes in all the precincts of the congressional district.

Outside of the conceded changes as set forth above there was presented
to the Committee on Elections No. 2 disputed questions of law and fact in-
volving the following:

1. The question of a general recount of all the ballots in the congressional
district.

2. The question of 16 votes claimed by Mr. Bailey, the contestee, in the
sixteenth ward of Johnstown city.

3. The question of 40 votes claimed by Mr. Bailey, the contestee, in St.
Michaels district.

4. The question of a number of votes claimed by Mr. Walters, the
contestee, in Westmont Borough, No. 2, which were claimed to have been
changed by marking after they had left the hands of the voter.

5. The question of votes claimed by Mr. Walters to have been cast to his
injury by unnaturalized aliens.

6. The question of unregistered voters claimed by Mr. Walters to have
been allowed to vote at said election, to his injury.

CONCLUSIONS OF THE COMMITTEE

1. As to the petition for a general recount. It seems to be in accordance
with a long line of precedents in Congress that in order to secure a recount,
before an elections committee, that tangible evidence must first be produced
tending to show that such recount will probably change the result of the
original returns from such ballot boxes; and that in the absence of such tan-
gible evidence or testimony recounts will be refused. It will be noted that
in the case of 19 precincts where tangible evidence was produced that re-
counts were had before the commissioners, and later on in this report it will
appear that in the matter of 2 other precincts, Westmont Borough, No. 2,
and the 16th Ward of Johnstown City, where tangible testimony was taken
and presented to this committee, that recounts were had before the com-
mittee itself. But no testimony nor proof casting suspicion upon any ballot
boxes in the district, nor the returns from them, was produced except as to
the 21 ballot boxes which have been recounted. In the election contest of
Ansorge v. Weller, in the Sixty-eighth Congress, Hon. John W. Davis, who
appeared as counsel for one of the parties. stated his conclusion as to the
law on this subject in the following words, which this committee thinks is
a correct statement of the law as shown by the precedents of Congress:

It has been said again and again by the House, by the court,
by every tribunal that has this duty of passing upon a contested
election that the returns which are made by the inspectors, regu-
larly appointed by the laws of the State where the election is
held, are presumed to be correct until they are impeached by
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proof of irregularity and fraud, and that the House will not erect
itself, nor will it erect its committees as mere boards of recount.
It is conceived that when the statutes of the State have set up
these bipartisan boards and made due and proper provision for
their selection, that it is, as a matter of public policy, wise and
right that their conclusions shall be accepted by the parties to the
election, by the public, and by any board charged with the duty
of passing on the result, until such time as such irregularities
and frauds are proved as to raise a fair presumption that their
duties were not honestly performed.

The committee, therefore, has concluded that there is no just cause shown
for a general recount of the votes in the district outside of the 21 precincts
around which testimony has centered.

2. The matter of the sixteenth ward of Johnstown city. With respect to
the ballot boxes and votes in this ward, it should be said that a petition was
filed before the proper court to impound the ballots from certain precincts,
including this one, which petition was granted by the court, and it appears
from the testimony in the record in this case that when the ballots were
being transferred from the ballot boxes to the package for the purpose of im-
pounding that the ballots were handled separately, and the witness who was
present testified that he made account in this informal way which showed
a net gain for Mr. Bailey, the contestant, of 16 votes over the original face
of the returns. In this precinct the original returns were as follows: Walters
19, Bailey 535.

The committee ordered a recount of the votes in this precinct and secured
an order of the House of Representatives to have the ballots brought before
it and did recount the votes, and found the contestant’s position was sus-
tained, the recount showing the following result: Walters 20, Bailey 552, or
a net gain of 16 for the contestant.

The following minority views were submitted by Mr. Gordon
Browning, of Tennessee; Mr. T. Webber Wilson, of Mississippi; and
Mr. John J. Douglass, of Massachusetts:

The minority members of the committee have not made a separate report
in this case for the reason that they feel the report is correct in its effect
under the present state of the record, though we believe the result would
be different if the committee could have justified itself in a recount of all
the votes of the district.

The precedents of the House seem to hold that some evidence of fraud or
mistake should be produced as to each box to be opened before such action
is taken. This was not done. And in this case sufficient proof was lacking
to show the boxes were kept intact and in the proper custody for several
months intervening between the election and the impounding of the ballots.

The latter condition is due largely no doubt to the loose provisions of the
election laws in the State of Pennsylvania as to the disposition and custody
of the ballot boxes after elections. There seems to be no arrangement for
their security and the provisions applying to same are merely directory.
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Of the comparatively few boxes recounted the contestant showed a con-
sistent gain. This no doubt was due largely to the newness of the provisions
in their election laws in Pennsylvania governing the counting of split ballots.
Most of the split ballots in the district were cast for Mr. Bailey and as a
result he ran far ahead of all his tickets. We believe from the record and
the result that in many instances those holding the election were in error
as to his right to receive these split ballots where he was voted for on other-
wise Republican ballots.

There is another phase of the contest the minority members of the com-
mittee feel should be passed upon by the committee, since it involves a vital
principle of Constitutional rights. There is a provision in section 17 of the
acts of Assembly of the Commonwealth of Pennsylvania, approved May 19,
1923, P.L. 267, as follows:

(1) And in case the returns on any election district shall be
missing when the returns are presented, or in case of complaint
of a qualified elector, under oath, charging palpable fraud or mis-
take, and particularly specifying the alleged fraud or mistake, or
where fraud or mistake is apparent on the return, the court shall
examine the return, and, if in the judgment of the court it shall
be necessary to a just return, said court shall issue summary
process against the election officers, and overseers, if any, of the
election district complained of, to bring them forthwith into court,
with all election papers in their possession; and if palpable mis-
take or fraud shall be discovered, it shall, upon such hearings as
may be deemed necessary to enlighten the court, be corrected by
the court, and so certified; but all allegations of palpable fraud or
mistake shall be decided by the said court within three days after
the day the returns are brought into the court for computation;
and the said inquiry shall be directed only to palpable fraud or
mistake, and shall not be deemed a judicial adjudication to con-
clude any contest now or hereafter to be provided by law; and the
other of said triplicate returns shall be placed in the box and
sealed up with the ballots.

Pursuant to this provision both parties to this contest had the ballots in
some of the boxes recounted, with the result that instead of Walters having
a majority of 63 Bailey was shown to have a majority of 14, and under the
count of the computing board was clearly entitled to the certificate of elec-
tion. Before this result was announced and certificate issued to Bailey the
contestee filed his petition with the court, which court was also the com-
puting board, averring that the recount was beyond the jurisdiction of the
computation court and that said court had no supervisory power to examine
what preceded the election returns in so far as the election of a Representa-
tive in Congress was concerned. A rule was granted on this petition and
later made absolute.

The effect of this holding was to say that no State has a right to go back
of the returns in the election of a Federal officer, regardless of the provisions
of the laws of that State. We insist such a holding is wrong and should be
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repudiated by the House. Otherwise the burden of contest can easily be un-
justly thrown upon a candidate who should not bear it, as in our opinion
was done in this case.

Unquestionably the Federal Government has the right to regulate Federal
elections if it sees fit to do so. However, it is not the mere existence of a
power in the Federal Government but the exercise of that power which is
incompatible with the exercise of the same power by the States.

It has been repeatedly held by the House of Representatives that statutes
by States conferring power on computing boards to go behind the returns
are constitutional. (Giddings v. Clark, 42d Cong.; Norris v. Hadley, 42d
Cong.; Smith v. Jackson, Rowell, 9; also see McCray, art. 266.) Several State
supreme courts have sustained this position. In Norris v. Hadley the Ala-
bama statutes empowered a ‘‘board of supervisors of elections’’ to hear proof
upon charges of fraud, etc., and upon sufficient evidence to reject unlawful
and fraudulent votes cast. The committee said:

It is believed by the committee that the action of such a board
under the statute in question, and in pursuance of the power con-
ferred thereby, is to be regarded as prima facie correct, and to be
allowed to stand as valid until shown by evidence to be illegal or
unjust.

In 1870 the first statute embodying a comprehensive system for dealing
with congressional elections was enacted by Congress. After 24 years of ex-
perience practically every law relating to this subject was repealed and Con-
gress returned to its former attitude of entrusting the conduct of all elec-
tions to the State laws, administered by State officials. This matter was cov-
ered fully in the opinion by Mr. Justice Clarke in United States v. Gradwell
(243 U.S. 481–5, October term, 1916).

The opinion of the Supreme Court of Pennsylvania set out in full in the
report in this case, although indicating this position, yet does not pass on
what we think is a vital matter of principle and one fundamental to the
rights of States to regulate elections.

Ballot boxes.—Election officials’ noncompliance with state law reg-
ulating custody after election was held not to void a recount of en-
closed ballots where law was held directory and where extrinsic evi-
dence overcame a presumption of tampering.

Ballots, fraudulently marked by someone other than the voters,
were examined and recounted by an elections committee.

The majority report continued:

3. The matter of St. Michaels district in Adams Township. As briefly as
may be told the situation in this district was as follows: The law required
the election officials at the conclusion of their work on election night to take
the ballot box, after it had been closed and sealed in accordance with law,
to the nearest justice of the peace to remain in his custody. The election was
held in a schoolhouse and after the conclusion of the work of the election
officials, they placed the ballot box in a room in the schoolhouse on a pile
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of old desks and left it in custody of no one. When the returns were pub-
lished the next day all of the election officials in this precinct except one
agreed that there was a mistake in the announced vote of Representative
in Congress and petitioned the computation board for a correction of the
error. They claimed that 40 votes which should have been included for Mr.
Bailey in the tabulation, which were cast for him on the Labor and Socialist
tickets must have been omitted. Two or three days after the election the
judge of elections became alarmed at the talk which was going around con-
cerning this vote, and he and his wife in the evening drove down to the
schoolhouse and went in and got the box and took it to the nearest justice
of the peace. When the computation board ordered the sheriff to bring in the
box, he found it in the home of this justice and also found that the cover
had a crease or dint in it, so that there was an opening between the cover
and the top edge of the box into which one might slip the fingers of his
hand. When the box was brought before the board the tape was found to be
broken and the seals broken. However, the 40 votes claimed for Mr. Bailey
were found to be in the box, the unused ballots still attached to the stubs
were in the bottom of the box, and by checking it appeared that all of the
ballots then in the box could be accounted for. All of these facts were made
to appear by testimony before the commissioner in the congressional contest
and were returned to the House of Representatives in the record in this
case. It is conceded that the box was not kept in proper custody according
to law. It is conceded too that its condition laid it open to suspicion. There
is testimony, however, that the condition of the cover of the box had been
the same for several prior elections and that the election precinct officials
had requested a new box of the proper authorities which had not been fur-
nished. After most carefully reviewing all of the testimony in the case and
in view of the fact that the law of Pennsylvania with regard to the custody
of the box is held to be directory and not mandatory, and that the testimony
seems to account properly for the existence of all of the ballots, the com-
mittee finds as a matter of fact that these ballots were cast for Mr. Bailey,
the contestant, as claimed by him, and awards him a net gain in that pre-
cinct of 40 votes, the original count being, Walters 104, Bailey 63; the re-
count being, Walters 102, Bailey 101.

4. The matter of Westmont Borough, No. 2. When this box was brought
before the computation board the two judges noticed that some of the ballots
were marked for Mr. Bailey by a peculiarly shaped cross differing from the
other crosses made by the voter on the same ballot, and the judges called
each other’s attention to it, but no attempt was made to correct the error
or fraud nor to determine the extent of it at that time. It is conceded in the
record, and it was conceded in the argument before the committee, that the
ballots in this box were counted in accordance with the markings upon
them, including these peculiarly shaped crosses. When the congressional
contest was being held and testimony being taken before a commissioner,
the ballots from this box were examined carefully by a handwriting expert,
who found some 50 ballots which he testified had marks upon them opposite
the name of Mr. Bailey consisting of peculiarly shaped crosses made by one
stroke of the pencil, and that all of these peculiar crosses were made by the
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same person and not by the person who made the other crosses on each of
the ballots involved. In a number of instances among these 50 ballots it was
testified that a cross had been made opposite Mr. Walters’s name and erased
and a cross placed opposite Mr. Bailey’s name in those instances of this pe-
culiar character. The attorneys admitted before the committee upon the
hearing that in each of these instances the ballot had been credited to Mr.
Bailey. Hence, if these peculiar crosses were placed on the ballot by someone
other than the voter, Mr. Walters had suffered thereby to that extent in the
count of the votes in this box. The committee was unwilling to act in this
matter without the benefit of a personal inspection of these ballots and se-
cured by resolution of the House the right to have all the ballots of
Westmont Borough, No. 2, brought before the committee. Personal inspec-
tion of these ballots by the members of the committee has convinced the
committee beyond doubt that these peculiarly shaped crosses were not made
by the same person who voted the ballots. In the instance of one of the bal-
lots the voter marked his crosses upon the ballot with blue pencil and the
peculiarly shaped cross appears on that ballot, as on the others, in black
pencil. Having become convinced that the allegations concerning the peculiar
cross were true, the committee proceeded itself to recount the ballots cast
in this precinct, with the following results: On the original count, the vote
stood—Walters 208, Bailey 208; on the recount by the committee the vote
stands—Walters 246, Bailey 170, or a net gain for the contestee, Mr. Wal-
ters, of 76 votes.

Suffrage.—Ballots cast by women who lost their citizenship for
marrying aliens prior to passage of the ‘‘Cable Act’’ were held void,
based on a Supreme Court decision.

Returns.—Were partially rejected by proportional deduction meth-
od where it was not determinable for whom void ballots were cast.

Ballots.—Allegedly cast by unregistered voters were not voided, as
the election result would not be affected and as evidence was incon-
clusive.

Majority report for contestee, who retained his seat.

5. The question of unnaturalized voters. The contestee, Mr. Walters,
through his counsel, introduced testimony proving that a number of persons
voted in the election who were not citizens. Many of these women who had
married aliens prior to the passage of the Cable Act September 22, 1922,
and who had not taken out naturalization papers to regain their citizenship.
Other instances were shown of aliens voting who had never been citizens of
the United States. A few of these persons when questioned before the com-
missioner testified as to the candidate for whom they voted for Representa-
tive in Congress, and a larger number stood upon their constitutional right
and refused to answer the question respecting the candidate for whom they
voted. In his presentation of the contestee’s case before the committee the
counsel for the contestee subtracted from the vote of Mr. Walters all such
aliens who testified to having voted for him, and subtracted from the vote
of Mr. Bailey the votes of all such persons who testified to having voted for
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him. As to those aliens who voted and refused to state for whom they voted,
the subtraction was made by reducing the vote of each candidate in the pre-
cincts where the illegal votes were shown to be cast in accordance with the
pro rata share of the total vote obtained by each candidate in that particular
precinct. It was conceded upon the hearing by the attorneys for the contest-
ant that this was the proper method in accordance with the precedents of
Congress for purging the returns from these precincts of these illegal votes,
and the committee also finds upon examination that this method is the cor-
rect one. The only question raised upon the hearing by the contestant
through his counsel was this: He claimed that an American-born woman
who married a foreigner prior to the passage of the Cable Act but who con-
tinued to reside in this country did not lose her citizenship. He conceded
that if it were found that the Supreme Court of the United States had held
that she did lose her citizenship by such marriage that then the entire claim
of the counsel of Mr. Walters, the contestee, and his method of purging the
returns from these votes were correct. As a matter of fact the Supreme
Court of the United States has so held. (MacKenzie v. Hare, 239 U.S. 299.)

Under the facts shown in the record and under the concessions made at
the hearing the net gain to the contestee, Mr. Walters, because of these ille-
gal votes by aliens is 21 votes, which the committee awards to Mr. Walters,
the contestee.

The question of unregistered voters: Proof was submitted by the contestee
that 586 illegal votes were cast in the election because the voters who cast
them were not registered in accordance with law and, therefore, had not the
right of franchise under the mandatory laws of the State of Pennsylvania.
If the proof of this allegation were held by the committee to be sufficiently
made and the election purged of these votes in accordance with the rule
thereupon fixed by the precedents in Congress, it would serve to increase
the contestee’s majority over the contestant by 262 additional votes. How-
ever, there is a division of opinion in the committee as to whether the meth-
od of proof is proper and sufficient, and since the determination of this ques-
tion is not necessary to the decision in this case (contestee already having
a majority of the votes) the committee refrains from expressing an opinion
in connection with this matter.

SUMMARY

Bringing the conceded gains of each party, as shown by the recounts be-
fore the commissioners, and the several findings which the committee has
made, into tabular form, we have the following:

Majority for contestee on official returns .............................. 63
His conceded net gains in recounts before commissioners ... 36
His net gain in Westmont Borough No. 2 ............................. 76
His net gain by purging returns of votes cast by

unnaturalized aliens ............................................................ 21

196
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Contestant’s conceded net gains in recounts before com-
missioners ............................................................................. 89

His net gain in sixteenth ward of Johnstown city ................ 16
His net gain in St. Michaels district ...................................... 40

145

Contestee’s majority as determined by
committee ................................................. 51

Therefore, the committee finds that the contestee received a majority of
51 of the legal votes cast for Representative in Congress at said election, and
was duly and legally elected a Member of the House of Representatives from
the twentieth district of the State of Pennsylvania. For the above reasons
the committee recommends the adoption of the following resolutions:

Resolved, That Warren Worth Bailey was not elected a Member
of the House of Representatives in the Sixty-ninth Congress from
the twentieth congressional district of the State of Pennsylvania
and is not entitled to a seat herein.

Resolved, That Anderson H. Walters was duly elected a Mem-
ber of the House of Representatives in the Sixty-ninth Congress
from the twentieth congressional district of the State of Pennsyl-
vania and is entitled to retain his seat herein.

Privileged resolution (H. Res. 295) agreed to by voice vote after de-
bate [67 CONG. REC. 11307–12, 69th Cong. 1st Sess., June 15, 1926;
H. Jour. 778].

§ 6. Seventieth Congress, 1927–29

§ 6.1 Wefald v Selvig, 9th Congressional District of Minnesota.

Committee on Elections No. 2

Abatement of contest since contestant neglected to take testimony
within the legal time.

No committee report, and no House disposition.
On Dec. 14, 1927, the Speaker laid before the House the following

communication from the Clerk of the House:

SIR: I have the honor to inform the House that in the ninth congressional
district of the State of Minnesota, at the election held on November 2, 1926,
C. G. Selvig was certified as having been duly elected as a Representative
in the Seventieth Congress, and his certificate of election in due form of law
was filed in this office. His right to the seat was questioned by another can-
didate, Knud Wefald, who served notice on the returned Member of his pur-
pose to contest the election. A copy of this notice, together with the reply
of contestee, were filed in the office of the Clerk of the House, who also re-
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ceived the affidavit of contestee and of his counsel to the effect that no notice
of taking depositions or of the introduction of proof of any kind was served
upon contestee or upon his attorneys, and that more than 40 days elapsed
from the date of service of contestee’s answer. No testimony has been filed
with the Clerk. The contest, therefore, appears to have abated.

House Document No. 117 [69 CONG. REC. 664, 70th Cong. 1st
Sess.].

§ 6.2 Clark v White, 6th Congressional District of Kansas.

Notice of contest not served within the legal time was held grounds
for dismissal of the contest.

Abatement of contest by withdrawal of contestant.
Expenses of contest.—An elections committee exercised its discre-

tion in awarding expenses to contestant.
Report for contestee, who retained his seat.
Report of Committee on Elections No. 1 submitted by Mr. Don B.

Colton, of Utah, on Feb. 21, 1928, follows:

Report No. 717

CONTESTED ELECTION CASE, CLARK V WHITE

At the election held in the sixth congressional district in the State of Kan-
sas on November 5 and 8, 1926, according to the official returns, Hays B.
White, the contestee, who was the Republican candidate, received 31,159
votes, and W. H. Clark, the contestant, who was the Democratic candidate,
received 31,065 votes, thereby giving the contestee a plurality of 94 votes.

Mr. Hays B. White, the contestee, was declared elected by a plurality of
94 votes over his Democratic opponent, W. H. Clark, and a certificate of elec-
tion was filed with the Clerk of the House of Representatives.

Thereafter the contestant served on the contestee a notice of contest, a
copy of which notice and attached petition was in due course filed with the
Clerk of the House of Representatives.

To said notice and petition the contestee filed his answer setting forth
that ‘‘by his [aches, delay, and failure to comply with the statute promul-
gated in this behalf by the Congress, or to serve on the contestee any notice
of intention to contest prior to December 11, 1926, the contestant is pre-
cluded from asserting or proceeding with said contest, and that said contest
be dismissed.’’

Thereafter nothing was done except that the attorneys for the parties ap-
peared before your committee and made brief statements and requested that
the contest be dismissed.

Your committee therefore finds, after a careful analysis of this case and
in conformity with congressional precedents, that this contested-election case
should be dismissed and recommends to the House of Representatives the
adoption of the following resolutions:
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Resolved, That W. H. Clark was not elected a Representative
in this Congress from the sixth congressional district of the State
of Kansas and is not entitled to a seat herein.

Resolved, That Hays B. White was duly elected a Representa-
tive from the sixth congressional district of the State of Kansas
and is entitled to retain his seat herein.

Privileged resolution (H. Res. 122) was agreed to by voice vote
after debate on issue of expenses of contest-contestant awarded one-
half of amount claimed due him [H. Jour. 455, 70th Cong. 1st Sess.].

§ 6.3 Hubbard LaGuardia, 20th Congressional District of New York.

Abatement of contest by withdrawal of contestant.
Report for contestee, who retained his seat.
Report of Committee on Elections No. 1 submitted by Mr. Don B.

Colton, of Utah, on Feb. 28, 1928, follows:

Report No. 787

CONTESTED ELECTION CASE, HUBBARD V LAGUARDIA

The Committee on Elections No. 1, which has had under consideration the
contested election case of H. Warren Hubbard v. Fiorello H. LaGuardia, from
the twentieth district of New York, reports as follows:

The contestant having withdrawn from the contest by a letter of abate-
ment duly subscribed and sworn to before a notary public, we submit the
following resolution for adoption:

Resolved, That Hon. Fiorello H. LaGuardia was duly elected a
Representative from the twentieth congressional district of the
State of New York to the Seventieth Congress and is entitled to
his seat.

Privileged resolution (H. Res. 128) agreed to by voice vote without
debate [69 CONG. REC. 3862, 70th Cong. 1st Sess., Mar. 1, 1928; H.
Jour. 490].

§ 6.4 Investigation of the Inhabitancy Qualification of James M.
Beck, 1st Congressional District of Pennsylvania.

Qualifications of Member.—Investigation of a Member’s inhabi-
tancy qualification was instituted by a privileged resolution referring
to an elections committee the question of the final right of the Mem-
ber to his seat.

A resolution referring the questions of prima facie and final rights
of a Member-elect to his seat was amended to permit the Member-
elect to be sworn.
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On Dec. 5, 1927, during the organization of the House of Rep-
resentatives of the Seventieth Congress, Mr. Finis J. Garrett, of Ten-
nessee, objected to the administration of the oath to James M. Beck,
of Pennsylvania. Mr. Garrett then offered the following resolution
(H. Res. 1) as privileged:

Whereas it is charged that James M. Beck, a Representative elect to the
Seventieth Congress from the State of Pennsylvania, is ineligible to a seat
in the House of Representatives for the reason that he was not at the time
of his election an inhabitant of the State of Pennsylvania in the sense of the
provision of the Constitution of the United States (par. 5 of sec. 2, Art. I)
prescribing the qualifications for Members thereof; and whereas such charge
is made through a Member of the House and on his responsibility as such
Member, upon the basis, as he asserts, of records and papers evidencing
such ineligibility:

Resolved, That the question of the prima facie right of James M. Beck to
be sworn in as a Representative from the State of Pennsylvania of the Sev-
entieth Congress, as well as of his final right to a seat therein as such Rep-
resentative, be referred to Committee on Elections No. 2; and until such
committee shall report upon and the House decide such question and right,
the said James M. Beck shall not be sworn in nor be entitled to the privi-
leges of the floor; and said committee shall have power to send for persons
and papers and examine witnesses on oath relative to the subject matter of
this resolution.

After debate Mr. Garrett moved the previous question on the reso-
lution which was refused (158 yeas to 244 nays). Thereupon, Mr.
Bertrand H. Snell, of New York, offered the following substitute,
which was agreed to by voice vote:

Resolved, That the gentleman from Pennsylvania, Mr. Beck, be now per-
mitted to take the oath of office.

The resolution, as amended, was agreed to by voice vote, where-
upon Mr. Beck appeared at the bar of the House and was adminis-
tered the oath of office. [69 CONG. REC. 8, 10, 70th Cong. 1st Sess.,
Dec. 5, 1927, H. Jour. 7.]

When the organization of the House was completed, Mr. Garrett
offered the following privileged resolution:

Whereas it is charged that James M. Beck, a Representative elect to the
Seventieth Congress from the State of Pennsylvania, is ineligible to a seat
in the House of Representatives for the reason that he was not at the time
of his election an inhabitant of the State of Pennsylvania in the sense of the
provision of the Constitution of the United States (par. 5 of sec. 2, Art. I)
prescribing the qualifications for Members thereof; and
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Whereas such charge is made through a Member of the House, and on his
responsibility as such Member upon the basis, as he asserts, of records and
paper evidencing such ineligibility:

Resolved, That the right of James M. Beck to a seat in the House of Rep-
resentatives of the Seventieth Congress be referred to the Committee on
Elections No. 2, which committee shall have power to send for persons and
papers and examine witnesses on oath relative to the subject matter of the
resolution.

Privileged resolution (H. Res. 9) agreed to by voice vote without
debate [69 CONG. REC. 13, 70th Cong. 1st Sess., Dec. 5, 1927; H.
Jour. 8].

Qualifications of Member.—The constitutional requirement of in-
habitancy in the state when elected was held satisfied where the
Member belonged to the ‘‘body politic’’ and lived in a leased apart-
ment in that state part of each week, though he owned residences
in other jurisdictions.

Majority report for seated Member, who retained seat.
Minority views that inhabitancy requirement was not met and

that the Member was not entitled to his seat.
Report of Committee on Elections No. 2 submitted by Mr. Bird J.

Vincent, of Michigan, on Mar. 17, 1928, follows:

Report No. 975

INVESTIGATION OF THE INHABITANCY QUALIFICATION OF JAMES M. BECK

[To Accompany the James M. Beck Election Case]

It will be seen at once that the sole question involved is the naked con-
stitutional question as to whether, under the facts, Mr. James M. Beck at
the time of his election to the House of Representatives was an inhabitant
of Pennsylvania within the meaning of paragraph 2 of section 2, Article I
of the Constitution of the United States. This and no other question is in-
volved. No charge of fraud, nor any other wrongdoing, is raised against the
entire regularity and legality of Mr. Beck’s nomination nor election except
the one question of his inhabitancy of Pennsylvania.

THE FACTS

Mr. James M. Beck was born in Philadelphia, Pa., July 9, 1861. He was
educated in the schools of that city. Later he attended the Moravian College
at Bethlehem, Pa. He was admitted to the bar in Philadelphia in 1884, and
resided in that city and practiced law there continuously until 1900. During
this period he served one term as assistant United States attorney for the
district in which Philadelphia is located, and also one term as United States
attorney for the same district. In 1900, he was appointed by President
McKinley Assistant Attorney General of the United States, and came to
Washington to discharge the duties of that office, but retained his residence
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in Philadelphia until 1903, when he resigned from this office. Upon his res-
ignation he went to the city of New York to engage there in the practice of
law. At that time he gave up his residence in Philadelphia and acquired a
residence in New York City. He continued to reside in New York City until
November, 1920. In the intervening period between 1903 and 1920, he ac-
quired a summer home, not suitable for residence except as a summer place,
at Seabright, N.J., which property he still owns.

In November, 1920, he sold his residence in New York City and came to
Washington and purchased a house which he has owned since, at 1624
Twenty-first Street NW. He purchased this home in Washington in anticipa-
tion of being appointed to a position in the Harding administration, and in
1921 he was appointed Solicitor General of the United States by President
Harding. He held this position until 1925, when he resigned for the reason
that his eyesight was being impaired by the burden of the work connected
with that office.

Mr. Beck testified that when he went to New York to practice law, in
1903, he did so for the purpose of acquiring a competence; that he never in-
tended to make New York his permanent home; that it was always his in-
tention to return to his native city of Philadelphia when such a competence
had been acquired. And that when he sold his residence in New York in
1920 he ceased all residential connection with that city and State.

On April 30, 1925, he was appointed by the mayor of Philadelphia to rep-
resent the city of Philadelphia in securing the participation of foreign coun-
tries in the Sesquicentennial Exposition held in that city. Again the fol-
lowing year he was appointed as special commissioner of the exposition in
foreign countries. On September 28, 1925, under a Federal statute which re-
quired that the advisory commission having the Sesquicentennial Exposition
in charge should be composed of two members from each State, President
Coolidge appointed Mr. Beck as one of the two members from Pennsylvania
on the national advisory commission of that exposition.

On April 30, 1925, Mr. Beck made an address at a club function in Phila-
delphia in which he expressed his intention of resuming his permanent
home in Philadelphia. In the spring of 1926 he conducted negotiations for
the securing of an apartment in that city. An apartment at 1414–1416
Spruce Street, in the building known as the Richelieu Apartments, was se-
lected and agreed upon. Before executing the lease therefor Mr. Beck went
to Europe on matters connected with the Sesquicentennial Exposition. The
apartment was held for him until his return. On July 6, 1926, he executed
the lease for this apartment in which it was provided that the rental should
begin on June 1, 1926, the lease to be for one year with the privilege of re-
newal thereafter from year to year unless one of the parties thereto gave no-
tice of discontinuance at least two months prior to the end of the current
annual period. This was an unfurnished housekeeping apartment. The rent-
al agreed upon was $110 per month, which the testimony showed Mr. Beck
had paid continuously since the beginning of the lease. He immediately fur-
nished the apartment with proper furniture and equipment.

It appeared from the testimony that Mr. Beck, with the exception of occa-
sions when he was absent in Europe on business connected with the Sesqui-
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centennial, and except for summer periods spent in his Seabright summer
home, has occupied this apartment one or more times each week. His sister,
Miss Helen Beck, has also occupied the apartment for a considerable portion
of the time it has been under lease. On numerous occasions when Mr. Beck
was in Philadelphia, and his sister also was occupying the apartment while
Mr. Beck made it his headquarters, it frequently occurred that he would
spend the night near by at the Art Club of Philadelphia, of which he has
been a member for years. The apartment consists of a living room, a bed-
room, a kitchen, and a bathroom. Mr. Beck has retained his Washington
house fully furnished and has occupied it whenever he desired during all of
this period. He testified that he retained his Washington residence in the
main because his professional work largely consisted of cases before the Su-
preme Court of the United States. He has a law office in the city of Wash-
ington but not in partnership with any other attorney. His private business
affairs are all conducted in Philadelphia, the Girard Trust Co. being his fis-
cal agent.

While Mr. Beck was a resident of New York he voted in that city. While
he was Solicitor General of the United States, he registered and voted from
his summer home in Seabright, N.J. The last vote he cast there was in the
presidential election of 1924. He testified that on account of his intention to
reidentify himself with his native city of Philadelphia, and to resume his
citizenship in the State of Pennsylvania he refrained from voting elsewhere
after 1924.

The law of Pennsylvania contains a requirement of a residence of one year
in that State in order to qualify for registration for electoral purposes, except
that in the case of one that has theretofore been a citizen of that State and,
having resided elsewhere, has returned to the State of Pennsylvania, such
residence requirement is reduced to six months. It is also required that in
order to register in Pennsylvania one must have paid a tax of some sort; and
if one has not paid a real estate or personal property tax, then one must
pay a poll tax of 25 cents and hold the receipt at the time of registration.
Mr. Beck paid this poll tax in September, 1927, and offered himself for reg-
istration as a voter in September, 1927, and was registered. He voted in the
primaries in the city of Philadelphia on September 20, 1927. He was as-
sessed for a personal property tax on a valuation of $20,000 in Philadelphia
on October 3, 1927. This tax did not become payable until after the expira-
tion of the year 1927.

After the primary of September 20, 1927, the Representative-elect from
the first congressional district of Pennsylvania, Mr. Hazlett, resigned and to
fill the vacancy so caused the proper Republican authorities nominated Mr.
Beck for Representative in Congress on the Republican ticket. The Demo-
cratic Party nominated Mr. J. P. Mulrenan. At the election on November 6,
1927, Mr. Beck was elected by a majority of approximately 60,000.

As tending to prove his constant intention to reidentify himself with
Philadelphia and to resume his citizenship thereof, Mr. Beck testified con-
cerning his membership in many social and civic institutions of that city,
most of these memberships having existed for many years. Among these
were the Fairmount Park Art Association, of which he had been president
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and is now vice president and general counsel—its purpose is the improve-
ment of the city by the erection of works of art therein; the Philadelphia
Commission, having a somewhat similar purpose as that of the foregoing as-
sociation; the City Parks Association, having a somewhat similar purpose;
the American Philosophical Society; the Art Club; the Legal Club; the
Shakespeare Society; the Mahogany Tree Club; the Franklin Inn Club; the
General Alumni Society of the University of Pennsylvania; the New England
Society of Pennsylvania; the Historical Society of Pennsylvania; the Five
O’Clock Club; the Orpheus Club; the Friendly Sons of St. Patrick. It is prop-
er to say in connection with the memberships in these clubs and associations
that two of the clubs carry a separate roster for resident and nonresident
memberships. Mr. Beck stated that he did not personally draw the checks
for membership dues in these organizations but that this matter was taken
care of by his secretary. In the late fall of 1927 his attention was called to
the question as to whether he ought not to change from the nonresident
classification to resident classification in the Art Club. This he attended to
as soon as the matter was brought to his notice. In the case of the other
club having the two classifications, he was carried as a nonresident member.

It is proper to add also that the house in Washington is an attractive,
commodious, well-furnished house, in which there is much more room and
much more valuable furniture and equipment than in the Philadelphia
apartment, and that in the matter of number of days actually spent by Mr.
Beck in these two places of abode since the acquiring of the Philadelphia
apartment, more days have been spent in the Washington house than in the
Philadelphia apartment. It further appeared that Mr. Beck had on occasions
when he was a guest in hotels registered from Washington, and that his
automobiles bear license plates provided by the District of Columbia.

THE CONSTITUTIONAL PROVISION

Paragraph 2 of section 2, Article I of the Constitution provides as follows:

No person shall be a Representative who shall not have at-
tained the age of 25 years and been 7 years a citizen of the
United States and who shall not, when elected, be an inhabitant
of that State in which he shall be chosen.

THE PROCEEDINGS IN THE CONSTITUTIONAL CONVENTION

To determine whether the facts applicable to the case of Mr. Beck place
him within the meaning of the framers of the Constitution in their use of
the word ‘‘inhabitant,’’ it is of the greatest importance to consider the debate
which occurred at the time this provision was adopted. This particular provi-
sion of the Constitution was considered on Wednesday, August 8, 1787, and
as it came before the convention the provisions were the same as now except
that citizenship of the United States for a period of three years was re-
quired, and it was also required that the Representative should be a
‘‘resident‘‘ of the State from which he should be chosen. The following is the
entire debate contained in the Madison Papers on this paragraph of the Con-
stitution:
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Col. Mason was for opening a wide door for emigrants; but did
not chuse to let foreigners and adventurers make laws for us &
govern us. Citizenship for three years was not enough for ensur-
ing that local knowledge which ought to be possessed by the Rep-
resentative. This was the principal ground of his objection to so
short a term. It might also happen that a rich foreign Nation, for
example Great Britain, might send over her tools who might
bribe their way into the Legislature for insidious purposes. He
moved that ‘‘seven’’ years instead of ‘‘three’’ be inserted.

Mr. Govr. Morris seconded the motion, & on the question, All
the States agreed to it except Connecticut.

Mr. Sherman moved to strike out the word ‘‘resident’’ and in-
sert ‘‘inhabitant,’’ as less liable to misconstruction.

Mr. Madison seconded the motion. Both were vague, but the
latter least so in common acceptation, and would not exclude per-
sons absent occasionally for a considerable time on public or pri-
vate business. Great disputes had been raised in Virginia, con-
cerning the meaning of residence as a qualification of Representa-
tives which were determined more according to the affection or
dislike to the man in question, than to any fixt interpretation of
the word.

Mr. Wilson preferred ‘‘inhabitant’’.
Mr. Govr. Morris was opposed to both and for requiring noth-

ing more than a freehold. He quoted great disputes in New York
occasioned by these terms, which were decided by the arbitrary
will of the majority. Such a regulation is not necessary. People
rarely chuse a nonresident. It is improper as in the 1st branch,
the people at large, not the states, are represented.

Mr. Rutlidge urged & moved that a residence of 7 years should
be required in the State wherein the Member should be elected.
An emigrant from New England to South Carolina or Georgia
would know little of its affairs and could not be supposed to ac-
quire a thorough knowledge in less time.

Mr. Read reminded him that we were now forming a National
Government and such a regulation would correspond little with
the idea that we were one people.

Mr. Wilson enforced the same consideration.
Mr. Madison suggested the case of new states in the West,

which could have perhaps no representation on that plan.
Mr. MERGER. Such a regulation would present a greater

alienship among the States than existed under the old federal
system. It would interweave local prejudices and State distinc-
tions in the very Constitution which is meant to cure them. He
mentioned instances of violent disputes raised in Maryland con-
cerning the term ‘‘residence’’.

Mr. Elseworth thought seven years of residence was by far too
long a term: but that some fixt term of previous residence would
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be proper. He thought one year would be sufficient, but seemed
to have no objection to three years.

Mr. Dickinson proposed that it should read ‘‘inhabitant actually
resident for —— year’’. This would render the meaning less inde-
terminate.

Mr. WILBON. If a short term should be inserted in the blank,
so strict an expression might be construed to exclude the mem-
bers of the Legislature, who could not be said to be actual resi-
dents in their States whilst at the Seat of the General Govern-
ment.

Mr. MERGER. It would certainly exclude men, who had once
been inhabitants, and returning from residence elsewhere to re-
settle in their original State; although a want of the necessary
knowledge could not in such case be presumed.

Mr. Mason thought 7 years too long, but would never agree to
part with the principle. It is a valuable principle. He thought it
a defect in the plan that the Representatives would be too few to
bring with them all the local knowledge necessary. If residence be
not required, rich men of neighbouring States, may employ with
success the means of corruption in some particular district and
thereby get into the public Councils after having failed in their
own State. This is the practice in the boroughs of England.

On the question for postponing in order to consider Mr. Dickin-
sons motion:

New Hampshire, no. Massachusetts, no. Connecticut, no. New
Jersey, no. Pennsylvania, no. Delaware, no. Maryland, ay. Vir-
ginia, no. North Carolina, no. South Carolina, ay. Georgia, ay.

On the question for inserting ‘‘inhabitant’’ in place of ‘‘resi-
dent’’—agreed to nem. con.

Mr. Elseworth & Col. Mason move to insert ‘‘one year’’ for pre-
vious inhabitancy.

Mr. Williamson liked the Report as it stood. He thought ‘‘resi-
dent’’ a good enough term. He was against requiring any period
of previous residence. New residents if elected will be most zeal-
ous to conform to the will of their constituents, as their conduct
will be watched with a more jealous eye.

Mr. Butler and Mr. Rutlidge moved ‘‘three years’’ instead of
‘‘one year’’ for previous inhabitancy.

On the question for 3 years:
New Hampshire, no. Massachusetts, no. Connecticut, no. New

Jersey, no. Pennsylvania, no. Delaware, no. Maryland, no. Vir-
ginia, no. North Carolina, no. South Carolina, ay. Georgia, ay.

On the question for ‘‘1 year’’:
New Hampshire, no. Massachusetts, no. Connecticut, no. New

Jersey, ay. Pennsylvania, no. Delaware, no. Maryland, divided,
Virginia, no. North Carolina, ay. South Carolina, ay. Georgia, ay.
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It is evident that in this debate the framers of the Constitution were seek-
ing for a nontechnical word, the main purpose of which would be to insure
that the Representative, when chosen, from a particular State should have
adequate knowledge of its local affairs and conditions. Mr. Madison, Mr.
Wilson, and Mr. Mercer all emphasized that it was not desired to exclude
men who had once been inhabitants of a State and who were returning to
resettle in their original state, or men who were absent for considerable pe-
riods on public or private business. The convention by vote deliberately de-
clined to fix any time limit during which inhabitancy must persist. To get
clearly in mind the thought which the word ‘‘inhabitant’’ held in the minds
of the framers of the Constitution, it is well to recall that in the days of the
Colonies the people who constituted the body politic of a colony were quite
generally described in the charters and other public documents connected
with the governments of the Colonies as being ‘‘subjects’’ of Great Britain
and ‘‘inhabitants’’ of the colony in which they were members of the body
politic.

A number of examples of this are recited in the volume of law arguments
taken in the hearings before this committee, beginning on page 38. To these
men an ‘‘inhabitant’’ was one who had an abode within a colony and was
recognized and identified as one who was a member of the body politic
thereof. The fact that he might absent himself physically from the colony for
a very considerable period of time did not militate against the recognition
of him as an inhabitant of such a colony, and this remained true after the
Colonies had achieved their independence and had become independent
States. Thus, though George Washington was for the greater part of 16
years absent from Mount Vernon and Benjamin Franklin was absent for
years from Pennsylvania, no one would have considered there was any cloud
on their title as inhabitants, respectively, of the States of Virginia and Penn-
sylvania. In those early times it was the uncommon rather than the common
thing that a man should have more than one place of abode. In these mod-
ern times it is quite common that men have two or more places of abode
to which they may repair according to the season of the year, according to
their business convenience, or according to the public duties which they may
be called upon to discharge, This is true of many Members of each House
of the Congress to-day, but the principle has not changed. Admittedly a man
can have but one inhabitancy within the meaning of the Constitution at a
given time. Where this may be is a mixed question of intent and of fact.

To be an inhabitant within the Constitution, it seems clear that one must
have first, as a matter of fact, a place of abode, and, second, that this place
of abode be intended by him as his headquarters; the place where his civic
duties and responsibilities center; the place from which he will exercise his
civic rights. We think that a fair reading of the debate on this paragraph
of the Constitution discloses that it was not intended that the word ‘‘inhab-
itant’’ should be regarded in a captious, technical sense. Can it be that the
fathers intended that to determine whether one was an inhabitant of a par-
ticular place that the number of days which he actually spent there in a
given period should be counted and his absences balanced against the peri-
ods of his physical presence? Can it be that the fathers intended that the
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tenure of his holding of a particular abode, whether it be by fee-simple title
or by leasehold, should govern the question as to whether it was the place
of inhabitance? We feel positive that such a construction would in no sense
carry out the meaning which the framers of the Constitution regarded as
contained in this word. Further, such a technical attempt at construction
would result in the very confusion which the debate showed the framers
hoped to avoid by the rejection of the word ‘‘resident.’’ We think that a fair
interpretation of the letter and the spirit of this paragraph with respect to
the word ‘‘inhabitant’’ is that the framers intended that for a person to bring
himself within the scope of its meaning he must have and occupy a place
of abode within the particular State in which he claims inhabitancy, and
that he must have openly and avowedly by act and by word subjected him-
self to the duties and responsibilities of a member of the body politic of that
particular State.

That Mr. Beck has such an abode in the State of Pennsylvania cannot be
questioned. That he had obtained it a year and a half before his election to
Congress is unquestioned. That he had occupied it according to his conven-
ience one or more times a week during that period was testified to by Mr.
Beck and certainly was not disproved by any other evidence. It is true that
during a part of the period under discussion he was absent from the country,
but then he was absent on business connected with the city of Philadelphia,
and certainly such absence ought not to be counted against his being an in-
habitant, the absence being on public business connected with the very city
in which he claims to be an inhabitant. It is true too that he spent a short
portion of time in the summer at his place at Seabright, N.J., but it will be
an unusual conclusion if it is held that for a man to absent himself from
the place of his inhabitance in order to live for a time at his summer place
raises a cloud upon the legal continuance of his inhabitancy. So much for
the fact as to a place of abode in Pennsylvania.

As to Mr. Beck’s intention, let it be said that he testified before the com-
mittee, fully and frankly, as to all the circumstances and facts which were
asked of him; as fully and frankly disclosing those facts which seemed, pos-
sibly, to militate against him as to any. He solemnly testified under oath be-
fore the committee that when he went to New York to live in 1903 he then
had the intention some time to return to Philadelphia, his native city, and
resume his citizenship in that city and reidentify himself with its affairs.
Hence, he kept his memberships in all the civic associations in which he had
acquired membership before his leaving. He testified that this had always
been his intention during all of the time he was away from Philadelphia.

He testified that when he left New York in 1920 and came to Washington
to take up the duties of Solicitor General of the United States that he had
acquired a competence, and that it was his intention, if found acceptable to
the public, to devote the remainder of his life to public service; and that
when his duties were ended as Solicitor General he began negotiating for
a place in Philadelphia so that he might carry out the intention he had held
all those years to return and reidentify himself with Philadelphia and with
its public affairs. He testified that at that time he entertained the hope that
it might occur that he could have a seat in Congress from that city.
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In carrying out his desire to give himself to the public service of that city,
he gave very much of his time to the Sesquicentennial Exposition, accepting
a commission from the mayor of the city and from the President of the
United States to a high position connected with that exposition, that he
traveled abroad to foreign countries to engage their interest and cooperation
in making the exposition a success, giving his time and efforts thereto with-
out any remuneration.

He solemnly testified under oath that since June 1, 1926, his intention
has been to be a resident of the State of Pennsylvania and in the constitu-
tional sense to be an inhabitant of that State, and to subject himself to all
the duties as well as to enjoy the privileges of that status.

There is no testimony and no fact which would warrant the committee in
making a finding that this statement is not entirely true.

Further than this, Mr. Beck is now and was at the time of his election
a ‘‘legal resident’’ of Pennsylvania. We do not think that this can be dis-
puted. He had a habitation there and at the expiration of more than the re-
quired time under the constitution of Pennsylvania he presented himself for
registration, asserted his intention to be a resident of Pennsylvania, and was
registered as a voter. By that act he subjected himself conclusively to all the
duties of a resident of Pennsylvania. Thereupon he became subject, among
other things, to personal taxation within the State of Pennsylvania, subject
to jury duty there, and, if he died, conclusively subject to the inheritance tax
laws of that State. In other words, he subjected himself to all the duties that
fall upon a resident of that State and could not be heard to claim that he
was not a resident there.

Mr. Beck is a ‘‘citizen’’ of Pennsylvania. We do not think this can be dis-
puted. Born in that State, after having left it he has returned and main-
tained a legal residence more than sufficiently long to satisfy the constitu-
tional provision of that State as to citizenship therein.

Mr. Beck is a legal elector in the State of Pennsylvania. We do not think
this can be disputed. Having maintained a legal residence in that State
more than sufficiently long to qualify him for the electoral privileges, he at-
tended to the formalities thereof, paid the poll tax required, offered himself
to the registration board for registration, was registered as a voter without
challenge, and thereafter and before his election performed the privilege of
voting in an election without challenge.

We do not think that the framers of the Constitution intended by the use
of the word ‘‘inhabitant’’ that the anomalous situation might ever arise that
a man should be a citizen, a legal resident, and a voter within a given State
and yet be constitutionally an inhabitant elsewhere. If any such conclusion
could be reached we might have the peculiar result in this country of a man
being a resident, a citizen, and a voter in a given State, and yet within the
constitutional sense barred from the right of representing a district in that
State in Congress, but having the right to represent a district in another
State in Congress. No such interpretation can fairly be read into this provi-
sion. We think that Mr. Beck having legally subjected himself to the duties
and responsibilities of a citizen and an inhabitant of Pennsylvania, having
maintained an habitation there, and having occupied the same regularly,
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though not continuously, is also entitled to the rights of a citizen and an in-
habitant of Pennsylvania. We think that such a finding is entirely within
the meaning, the spirit, and the letter of the Constitution.

THE PRECEDENTS

We think that a proper interpretation of the facts in the early case of Phil-
ip B. Key in the Tenth Congress would be controlling in the present case.
Mr. Key was a native of Maryland and a citizen and resident of that State
at the time of the adoption of the Constitution. He was never a citizen or
resident of any other of the United States. But in 1801 he removed from
Maryland to his house in Georgetown, D.C., where he continued to reside
until 1806. During that period he had no other habitation. In 1805, however,
he had purchased land in Maryland and had contracted for the erection of
a summer home thereon, intended for his own use. On September 18, 1806,
he removed with his family into this summer home, which was not yet en-
tirely completed. On October 6, 1806, just 18 days later, an election occurred
in which Mr. Key was elected to a seat in the House of Representatives. He
had left his house in Georgetown, D.C., fully furnished. On October 20, 1806,
he removed with his family and household to his house in the District of Co-
lumbia again, where he lived until July, 1807, in which month he returned
to his Maryland house and lived in it until October 23, 1807. On this latter
date he returned to his house in the District of Columbia to attend to his
duties in Congress. During the five years that he had no habitation in Mary-
land and during which his sole habitation was in the District of Columbia
he continued to practice law in Maryland and had not practiced in the Dis-
trict of Columbia. But he had in January, February, and March, 1806, de-
clared that he intended to reside in Maryland and that he bought the land
with that intention. It was admitted that the house which he built in Mary-
land and which he occupied only 18 days before the election was fitted only
for a summer residence and was much inferior to the house in the District
of Columbia, and that the latter was left practically with its furnishing com-
plete whenever the family went to Maryland. This case will be found re-
ported on page 417 of the first volume of Hinds’ Precedents.

In the argument before the committee an attempt was made to distin-
guish this case from the Beck case in two particulars, first, that Mr. Key
when he left Maryland did not establish a residence in any other State but
only in the District of Columbia, while Mr. Beck when he left Pennsylvania
established a residence first in New York and later in the District of Colum-
bia. We are unable to see that this creates any distinction between the two
cases as a matter of legal contemplation. Mr. Key utterly ceased to be an
inhabitant of Maryland in 1801. Mr. Beck has fully ceased to be an inhab-
itant of Pennsylvania in 1903. We fail to see wherein any distinction as a
matter of law can arise on the question of inhabitancy due to the fact that
one moved into the District of Columbia and the other moved into the State
of New York. In each case the habitation in the native State completely
ceased. In both cases, if it were revived, the revival occurred by proceeding
from the District of Columbia back to the native State. In the case of Mr.
Key, the new inhabitancy of the State of Maryland existed for 18 days prior
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to the election. In the case of Mr. Beck, it existed for a year and a half prior
to the election.

The other point of distinction that was attempted to be raised to void the
effect of the Key case on the present issue in the argument was that in the
Key case Mr. Key owned outright the house in Maryland to which he moved
18 days prior to his election, while Mr. Beck’s is a leasehold. We can not
conceive that there is any merit in this attempted distinction. It is as com-
mon in this country for a man’s habitation to be held by lease as it is by
fee ownership. It is the intent under which he occupies it which is the con-
trolling feature. The House of Representatives held that Mr. Key was, with-
in the constitutional sense, an inhabitant of Maryland and entitled to his
seat in the House of Representatives.

A case which was relied upon in the argument to uphold the exclusion of
Mr. Beck from his seat was the case of John Bailey, elected from Massachu-
setts to the Eighteenth Congress, reported on page 419 of the first volume
of Hinds’ Precedents. The facts in that case were as follows:

On October 1, 1817, Mr. Bailey, who was then a resident of Massachu-
setts, was appointed a clerk in the Department of State. He immediately re-
paired to Washington and entered upon the duties of his position and contin-
ued to hold the position and reside in Washington until October 21, 1823,
when he resigned the appointment. It did not appear that he exercised any
of the rights of citizenship in the District, and there was evidence to show
that he considered Massachusetts as his home, and his residence in Wash-
ington only temporary. It was shown that Mr. Bailey resided in Washington
in a public hotel with occasional absences on visits to Massachusetts until
his marriage in Washington, at which time he took up his residence with
his wife’s mother. He never exercised the right of suffrage in Massachusetts
after leaving there for Washington.

The election at which Mr. Bailey was chosen as a Representative was held
September 8, 1823, at which time he was actually residing in Washington
in his capacity as clerk in the State Department. This case was debated in
the House for seven days and, of course, many things were said, but the
facts in it are what seem important in its use as a precedent. Mr. Bailey
had no abode in Massachusetts. Before he came to Washington he lived with
his parents in their house. He had none of his own, either leased or owned.
In support of the committee, it was stated ‘‘had he left a dwelling house in
Massachusetts in which his family resided a part of the year; had he left
there any of the insignia of a household establishment, there would be indi-
cation that his domicile in Massachusetts had not been abandoned.’’

We think that the Bailey case is clearly distinguishable from the Beck
case in that Mr. Bailey had no habitation, no place of abode, under his con-
trol in Massachusetts at any time after he accepted the appointment in
Washington. The very report of the committee in the Bailey case shows that
had he maintained any place of abode or insignia of domestic establishment
to which he had repaired from time to time, the holding of the committee
would have been otherwise.
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No doubt it would do violence to words to hold that a man was an inhab-
itant of a place where he had no habitation. The House of Representatives
held that Mr. Bailey was not entitled to his seat.

The case of Nathan B. Scott, elected a Senator from the State of West Vir-
ginia in 1899, was contested on the ground that he was not an inhabitant
of the State of West Virginia at the time he was elected. Mr. Scott resided
at Wheeling, W. Va., until January 1, 1898, when he was appointed Com-
missioner of Internal Revenue, at which time he came to Washington to dis-
charge the duties of that office. His intention was to retain his residence and
habitation at Wheeling, W. Va., and in carrying out that intention he voted
in the election held November 8, 1898, at Wheeling, W. Va. He had no inten-
tion to change his domicile to Washington from Wheeling and he claimed to
be an inhabitant of Wheeling, W. Va. The committee found that Mr. Scott
was an inhabitant of Wheeling, W. Va., at the time he was elected to the
Senate of the United States.

In the Bailey case, Mr. Bailey did not exercise the rights of citizenship
in the State of Massachusetts, nor did he vote in the State of Massachusetts.
In the Scott case, Senator Scott did, and the Senate found that he was an
inhabitant of the State of West Virginia.

The committee desires to direct attention to the language in the decision
of the Supreme Court of the United States in the case of Shelton v. Tiffln
(6 Howard, 163, 185). The Federal courts had no jurisdiction in this con-
troversy, unless within the meaning of section 2 of Article III of the Con-
stitution of the United States, the parties thereto were citizens of different
States. Hence, this question being raised, its solution was necessary to the
decision of the court. In this case, the Supreme Court uses the following lan-
guage:

On a change of domicile from one State to another, citizenship
may depend upon the intention of the individual. But this inten-
tion may be shown more satisfactorily by acts than declarations.
An exercise of the right of suffrage is conclusive on the subject;
but acquiring a right of suffrage, accompanied by acts which show
a permanent location, unexplained, may be sufficient.

It is true that a holding of even the Supreme Court of the United States
is not binding on the House of Representatives in the question at bar, since
this question is committed by the Constitution solely to the House of Rep-
resentatives, but we think the opinion of the Supreme Court of the United
States ought to be regarded with the highest respect and should be very per-
suasive in deciding a similar question. It will be remembered in this connec-
tion that Mr. Beck registered as a voter and exercised the right of suffrage
in Philadelphia in the month of September, prior to the November in which
he was elected to Congress.

It is true that in the many court decisions that have been rendered in var-
ious courts of the States, under different legal situations, many contradic-
tory definitions of the words ‘‘inhabitant’’ and ‘‘resident’’ may be found. We
are impressed, however, with the conviction that the framers of the Con-
stitution were seeking to use the word inhabitant in the plain, nontechnical
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sense in which it had been understood as explained above up to the time
of the framing of the Constitution, and that their purpose was to require
those who represented the several States in the House of Representatives
to be identified with the local interests of those States by having a habi-
tation therein and being in addition a member of the body politic of the par-
ticular State from whence they came to the House.

It was argued before the committee that such a construction would lead
to the existence of ‘‘rotten boroughs’’ in the United States as once existed
in England. We think this argument misapprehends what the ‘‘rotten bor-
oughs’’ were. It will be remembered that the ‘‘rotten boroughs’’ consisted of
small communities with few inhabitants, which were given representation in
Parliament out of all proportion to the population of other areas and large
centers. In other words, the ‘‘rotten boroughs’’ situation in England resulted
in insufficient representation for large bodies of the population as compared
to many small communities. We call attention to the fact that if a man, be-
cause he has business in the District of Columbia and arranges a place of
abode there so that he may conveniently care for such business when neces-
sity occasions it, whether it be public or private, is to be denied for that rea-
son the right to have a habitation within one of the States, to acquire citi-
zenship there, to be an elector there, to take his part in exercising the duties
and responsibilities of citizenship, it will result in a much closer approxima-
tion to the ‘‘rotten borough’’ situation which has been described and con-
demned.

After all, we must rely upon the integrity, the patriotism, and the good
common sense of the electors in the various districts with respect to the
choice of a fit membership in the House of Representatives. This is a part
of the very genius of representative government. And we do not think that
it is proper to seek for strained and captious interpretations of this para-
graph of the Constitution to find reasons for rejecting men who have been
chosen through the deliberate will of their constituents as indicated at the
polls. We believe that every word of the Constitution should be upheld, but
we do not think that men who have been chosen to represent a district
should be excluded unless their case presents a clear violation of the Con-
stitutional provision. We are convinced that such is not the case in the mat-
ter now before us. We believe that Mr. Beck is clearly entitled to his seat.

For the above reasons, the committee recommends the adoption of the fol-
lowing resolution (H. Res. 283):

Resolved, That James M. Beck is entitled to his seat in the
Seventieth Congress as a Member of the House of Representa-
tives from the first congressional district of the State of Pennsyl-
vania.

The following minority views were submitted by Mr. Gordon
Browning, of Tennessee, and Mr. T. Webber Wilson, of Mississippi:

We, the minority, regret to find ourselves in disagreement with a majority
of the committee who report that Mr. James M. Beck is entitled to a seat
in the House of Representatives from the first Pennsylvania district. If the
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question involved were not one of vast importance, in our opinion, we would
not interpose our opposition; for there could be no personal objection to Mr.
Beck as a Member. Neither is there any political significance that could at-
tach to the challenge of his right to sit, as anyone from that district at this
time undoubtedly would be of his political faith. And we recognize fully that
the renown of Mr. Beck as a constitutional lawyer and a man of high intel-
lectual attainments necessarily is persuasive with the committee.

But the issue is one which goes to the vitals of the National Constitution.
Mr. Beck in his opening statement expressly recognized that the question
is not free from difficulty. The question arises as to his qualification under
Article I, section 2, of the Constitution, wherein it says:

No person shall be a Representative who shall not have at-
tained to the age of 25 years, and been 7 years a citizen of the
United States, and who shall not, when elected, be an inhabitant
of the State in which he shall be chosen.

Our conviction is that he was not an inhabitant of the State of Pennsyl-
vania in November, 1927, when chosen.

Mr. Beck was born in Philadelphia, July 9, 1861, and had his home in
that State until 1900, when he came to Washington, D.C., as Assistant At-
torney General. In 1903 he resigned his position in Washington, gave up his
residence in Philadelphia, and moved to New York to practice law with a
view to securing a competence. He owned one or more homes in New York
where he lived and voted and practiced law until November, 1920. At that
time he sold his New York home and purchased a commodious residence on
Twenty-first Street NW., Washington, D.C., to which he immediately moved
his family, his extensive personal library, his art treasures, and all his per-
sonal belongings he holds most dear.

In June, 1921, Mr. Beck was appointed Solicitor General of the United
States by President Harding, and held that position until June, 1925, when
he resigned on account of his eyes failing. He immediately established a law
office in the Southern Building, Washington, and specialized in United
States Supreme Court practice, which law office he still maintains. He also
resumed his connection with his old law firm in New York. He does not
practice law in Pennsylvania, and has not since 1900.

For several years he has owned and used a summer home in Seabright,
N.J., on the ocean front. After moving from New York in 1920 he established
a voting status at his summer home and he and his wife voted there in the
1924 presidential election by mail. In November, 1927, when chosen he sus-
tained the same relation as to voting status in New Jersey which he did in
1924 and does at the present time, except expressing an intention, which
was not carried out, to transfer it to Pennsylvania. His residential connec-
tion there is exactly the same, having used that residence for himself and
family the last summer months. So far as the New Jersey authorities are
concerned, no act of Mr. Beck had shown withdrawal of claims for voting
privileges in that State.

In the early spring of 1926 he went to Philadelphia, and with Mr. Green-
field, a real-estate man who is also prominent politically, looked at some two
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or three apartments in the first congressional district with a view to retain-
ing one for the specific purpose of running for Congress from that district.
Mr. Beck states that he had two purposes in view by this. One was to again
establish a status in Philadelphia as one of its people. The other was to run
for Congress from that district. As to the latter purpose he said:

The seat in Congress was then a possibility undoubtedly, and
I would not want to say, and could not say, truthfully, that it had
nothing to do with the renting of the apartment. (Rec. p. 58.)

Again he states:

The apartment was selected in full anticipation of the fact that
I might run for Congress. My point is that my taking any habi-
tation in Philadelphia had as its dominant purpose the desire to
be reidentified with the political life of Philadelphia, quite irre-
spective of whether I ran for Congress or not. But the selection
of this locality had in mind the possibility of my going to Con-
gress; and it also had in mind that it was very accessible to the
main thoroughfare of Philadelphia, and right around the corner
from my club. (Rec. p. 61.)

Mr. Vare, the then sitting Member from the first Pennsylvania district,
was at that time a candidate for nomination to the United States Senate.

But no apartment was then agreed on, and Mr. Beck went to Europe on
a business mission in April, 1926. He returned early in June. On the 6th
of July following it seemed that Mr. Greenfield had put in order a two-room
apartment at 1414 Spruce Street, and Mr. Beck then leased it as of date
June 1, 1926. This was a yearly renewable lease, unless either party exer-
cised the option of giving a legal notice of its termination. The apartment
was then furnished by Mr. Beck, and he still holds it and pays rent on it.

His unmarried sister, Miss Helen Beck, has occupied this apartment con-
tinuously for a year; and while she is in it he goes to the Art Club to sleep
when in Philadelphia rather than incommode her. The apartment is
equipped with a kitchenette, but Mr. Beck has never eaten a meal there. It
has one bedroom.

Mr. Beck states that he is in Philadelphia most every week; that he fre-
quently goes to New York on business, and stops over there to break the
trip. He was carried as a nonresident member of several clubs in Philadel-
phia at the time of election and until January last. In none of them was he
listed as a resident member.

The janitor of this apartment house, who admits he is entirely unreliable,
when approached on the premises, and without notice of the purpose of the
inquiry, first said he had only seen Mr. Beck there three times in the 18
months. When placed on the stand he finally estimated that he had known
of him being there 15 or 20 times.

On page 66 of the record, Mr. Beck gives the status of his family as fol-
lows:

Mr. KENT. Now, your family consists of whom?
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Mr. BECK. My wife and myself. I have two children.
Mr. KENT. Where are they?
Mr. BECK. My daughter is the wife of the United States consul

at Geneva, my son has been in London ever since he was in the
Army in France. But neither of my children live with Mrs. Beck
and myself. We live alone.

And there can be no question but that Mr. Beck and his wife ‘‘live alone’’
in Washington, D.C., and have lived here since November, 1920, have had
this as their domicile, their abode, their habitation. Mr. Beck always reg-
isters from Washington when he goes to hotels, has his merchandise for per-
sonal comfort sent to him here, has his automobiles for every use registered
here; and at no time has he treated the small two-room apartment in Phila-
delphia as a real, bona fide habitation for any purpose except a gesture at
compliance with the constitutional requirement for an inhabitant.

So his claim to inhabitancy is based on the rental of this apartment,
which is in reality a place for his unmarried sister to live, with occasional
visits to the city of Philadelphia by him when he would stop largely at the
Art Club or a hotel; his testimony of intent to return; that he transacts his
private affairs in Pennsylvania; and that he attempted to qualify and did
vote there in a primary in that State in 1927.

We can not ascribe to the doctrine that intention is the controlling part
of inhabitancy. Mr. Beck quotes approvingly a letter relating to his speech
in Philadelphia, on April 30, 1925, to the effect that he was ‘‘then in a posi-
tion to take a permanent home again in Philadelphia, where, among your
old friends and your books, you would indulge yourself for the balance of
your life.’’ Of this Mr. Beck said, ‘‘that is just what I said in substance.’’ It
would be a strange perversion of every rule to accept even undisputed inten-
tions, shown by declarations, in the face of a state of facts, such as we have
in this case, to prove inhabitancy. In truth, Mr. Beck never took a perma-
nent home again in Philadelphia. Had he done so, and moved his family and
his books and household there before election, as his expressed intention
was, no question would now be made as to his eligibility. Intention, in a case
of this kind, is a deduction or conclusion of law founded on fact. We must
determine from the facts whether inhabitancy exists. It certainly can not be
shifted or designated at the whim or pleasure of the individual affected.

Granting that he had the intention to return, this was outweighed by his
desire to inhabit Washington, to practice law here, to have advantage of
proximity to the United States Supreme Court, to all Federal activities, to
retain all his books, works of art, home, servants, automobiles, mental en-
deavors, entirely without the borders of the State of Pennsylvania.

As to the transaction of his private affairs in Pennsylvania, it is a fair in-
ference from the proof that he has $20,000 in securities or some other form
of property in that State, as he submitted to an assessment in that sum. But
he pays taxes in New Jersey on both real and personal property, pays his
income tax from Washington, as well as a realty tax here, no doubt on more
property value than that for which he is assessed in Pennsylvania. We can
find no burdens of citizenship carried by Mr. Beck in that State which he
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does not bear both in New Jersey and the District of Columbia, except 25
cents paid in September last for an occupational tax.

It is contended that a mere political status meets this requirement of the
Constitution. If a political status could be counted the sole qualification for
holding this office under the Federal Constitution, a citizen just naturalized,
and having acquired a voting privilege in his State could sit in Congress,
although the Constitution says he must have ‘‘been seven years a citizen of
the United States’’; and likewise, if the citizen is 21 years of age and can
vote in his State he could come to Congress in the face of the constitutional
provision that ‘‘no person shall be a Representative who shall not have at-
tained the age of 25 years.’’ The burdens of citizenship are definitely placed
on these two classes who are forbidden to hold a seat in Congress even
though their constituents should choose them unanimously. There is no
more discrimination against one who has met the requirements for voting
in a State, but who is not an inhabitant of that State within the meaning
of our National Constitution, than there is against these others so limited
in this privilege.

A mere voting privilege is granted by each separate State in its own way.
If a voter can satisfy the requirements of a State law, he can exercise the
privilege of franchise. But compliance with the requirements of the Federal
Constitution in qualifying for membership in this House is entirely inde-
pendent of State regulation. A regulation. A voting status can not be the
measure of inhabitancy. If it had been thus intended, the Federal Constitu-
tion would have remained silent and thereby left the matter to the separate
States. This would amount to the same thing as expressly telling each of the
States to fix this qualification, when they would leave that right in the ab-
sence of any expression by the Federal Constitution.

One of the conclusive reasons that they regarded a ‘‘citizen’’ and an ‘‘in-
habitant’’ as entirely different designations is that they used both in this
same clause, this same sentence, for separate and distinct qualifications for
membership. No trivial matter of verbiage or curious distinction is necessary
to a sensible meaning of this term as used by great men.

The word was substituted for ‘‘resident,’’ and the reason clearly given by
the great Madison was to allow a temporary absence from a true domicile,
not to place it on a casual presence in a temporary domicile.

Mr. Beck was not a qualified elector of the State of Pennsylvania at the
time he voted in the primary of September, 1927, nor at the time of his elec-
tion to Congress. The constitution of that State requires that an elector-must
be a ‘‘resident’’ of the State for 6 months next before voting in his case, and
12 months for one who has never before been a citizen of Pennsylvania. And
the courts of that State have repeatedly and uniformly held as in Fry’s elec-
tion case (71 Pa. 302, p. 305):

When the Constitution declares that the elector must be a resi-
dent of the State for one year, it refers beyond question, to the
State as his home or domicile, and not as the place of a tem-
porary sojourn. . . .
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These extracts will enable us to understand more clearly the
term ‘‘residence,’’ as denoting that home or domicile which the
third article of the Constitution applies to the freeman of the
Commonwealth. It means that place where the elector makes his
permanent or true home, his principal place of business, and his
family residence, if he have one; where he intends to remain in-
definitely; and without a present intention to depart; when he
leaves it he intends to return to it, and after his return he deems
himself at home.

It can not be reasonably contended that Mr. Beck has his home or domi-
cile in Pennsylvania at that time. It was here in Washington, where it has
been since November, 1920, the place where he has his family life, where
he comes when he is sick, his true home, the only establishment he has had
which resembles a home or permanent domicile, where he keeps his five
servants, two automobiles, and the only place he keeps these or any other
semblances of home life to comport with his accustomed comfort.

In addition to this, he did not procure his occupational tax receipt on the
9th of September, 1927, legally. This is not meant in the sense of imputing
bad faith to Mr. Beck, but the law requires specifically that this must be
purchased from the office of the receiver of taxes in person or from a deputy
at the place of registration on any of the registration days provided by law;
and the only exception to this is when a written and signed order is given
by the elector to a person to purchase same for him. This was not done. The
receipt was delivered to Mr. Beck in the office of Mr. Vare, not on registra-
tion day, not at the place for registration, not in the office of the receiver
of taxes, and after being procured by some person with no written authority
to purchase same. It is expressly made unlawful in Pennsylvania for any
person to vote or attempt to vote upon a tax receipt so obtained in violation
of this law. It appears from the testimony by Harry W. Keely, receiver of
taxes for the city of Philadelphia, Mr. Beck, and others, that this receipt was
not issued in accordance with law and could not be used lawfully. It was
only 11 days old when used by him, whereas the law directs that it must
have been purchased 30 days before the election in which it is used. But the
disqualification for voting which is in no way technical is that of failure to
comply with the requirements of a ‘‘resident,’’ since his real home, his actual
established home, is elsewhere than in Pennsylvania, where at best he only
has a place of temporary sojourn.

But if Mr. Beck had been qualified and had legally voted in all Pennsyl-
vania elections, this would in no way be conclusive of inhabitancy. In the
Virginia case of Bayley v. Barbour (47th Cong., Hinds, vol. 1, p. 425) the
House held as follows:

In answer to this position, without deeming it necessary upon
the facts of this case to enter into the constitutional signification
of inhabitancy, it is only necessary to say that the right to vote
is not an essential of inhabitancy within the meaning of the Con-
stitution, which is apparent from an inspection of the Constitu-
tion itself. In Article I, section 2, the electors of Members of Con-
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gress ‘‘shall have the qualifications requisite for electors of the
most numerous branch of the State legislature,’’ but in the suc-
ceeding section, providing for the qualifications of Members of
Congress, it is provided that he shall be an inhabitant of the
State in which he is chosen. It is reasonable to conclude that if
the elective franchise was an essential the word ‘‘elector’’ would
have been used in both sections, and that it is not used is conclu-
sive that it was not so intended.

And if a voting status ‘‘is not an essential of inhabitancy within the mean-
ing of the Constitution,’’ but is vitally essential to citizenship or a political
status, it would be sophistry indeed to hold them synonymous.

The term ‘‘inhabitant’’ has never been defined by the courts in connection
with this clause of the Constitution, as the House is the sole judge of the
qualifications of its Members, so we must look elsewhere for an authentic
definition. The intent of the framers should govern if that can be
ascertained, and we insist it is very patent from the only definite construc-
tion of the word which has ever been in common usage. There has been no
marked change in the commonly accepted meaning of the term since 1787,
when the Constitution was framed.

Webster’s New International Dictionary says of inhabitant:

‘‘One who dwells or resides permanently in a place, as distin-
guished from a transient lodger or visitor.’’

‘‘It ordinarily implies more fixity of abode than resident.’’
‘‘Inhabitant, the general term, implies permanent abode; cit-

izen, enjoyment of the full rights and privileges of allegiance.’’

Entick Dictionary, London, 1786, gives the following:

‘‘Inhabitant, one who dwells in a place.’’

Dr. Samuel Johnson’s Dictionary, 1770, gives the following:

‘‘Inhabitant, dweller; one who lives or resides in a place.’’

Ash’s Dictionary, 1775, gives the following:

‘‘Inhabitant: A dweller, one that resides in a place.’’

Dyche’s English Dictionary, 1794, gives the following:

‘‘Inhabitant: One who lives in a place or house, a dweller.’’

Law dictionaries contemporaneous with the framing of the Constitution do
not vary from this. A new Law Dictionary, by Giles Jacob, ninth edition,
published in London, 1772, gives the following:

‘‘Inhabitant: Is a dweller or householder in any place.’’

Doctor Burn’s Law Dictionary, published in London, 1792, Vol. II, page
21:
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‘‘The word Inhabitant doth not extend to lodgers, servants, or
the like; but to householders only.’’

Burrill’s Law Dictionary says:

‘‘The Latin Habitara, the root of this word, imparts by its very
construction frequency, constancy, permanency, closeness of con-
nection, attachment, both physical and moral; and word ‘in’
serves to give additional force to these senses.’’

Black’s Law Dictionary:

‘‘Inhabitant; one who resides actually and permanently in a
given place, and has his domicile there.’’

In Book I, chapter 19, section 213, Vattel says:

‘‘The term ‘inhabitant’ is derived from abode and habitation,
and not from political privileges.’’

We think the test of inhabitancy is a permanent and fixed abode with the
personal presence of the individual in that place, ordinarily; and absence
from it must be for a cause temporary in its nature, with the intent to re-
turn to said place of abode to reside as soon as the purpose of the said ab-
sent mission is accomplished. The absent mission may be in its nature for
pleasure, business, or public duty. When said absence is for the purpose of
engaging in a business or occupation which calls for the establishment of a
home and indeterminate presence therein pursuant to said activity, we con-
sider the former inhabitancy broken, or suspended at least until it again
takes on the degree of permanence it formerly had. The overwhelming
weight of authority, both as to legal construction and definition, support this
view.

Every recognized authority, whether legal or otherwise, excludes the idea
of temporary residence, and holds that the term ‘‘inhabitant’’ carries with it
the necessity of a fixed and permanent home, the place at which one is ha-
bitually present under ordinary circumstances, and to which, when he de-
parts for temporary purposes, he intends to return. This is the common and
only justified construction of the word.

The constitution of New Hampshire, adopted in 1792, shows clearly what
the common acceptation and meaning of this term was in the following dec-
laration:

And every person qualified as this constitution provides, shall
be considered an inhabitant, for the purpose of electing and being
elected into any office or placed within this State, in the town,
parish, and plantation where he dwelleth or hath his home.

The constitution of Massachusetts, adopted in 1780, Chapter I, section 2,
Article 2, declares that——

to remove all doubts concerning the word ‘‘inhabitant,’’ in this
constitution, every person shall be considered an inhabitant (for
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the purpose of electing and being elected into any office or place
within this State) in that town, district, or plantation, where he
dwelleth or hath his home.

This constitution was amended in 1821 to confer the right to vote on citi-
zens who have resided in the State one year, and in the town or district six
months. In 46 Mass. (5 Metc.) 587, 588 it was held that ‘‘inhabitant’’ as used
in the original constitution is identical in meaning and synonymous with
‘‘citizen who has resided,’’ as expressed in the amendment. These provisions
and construction are the best possible means of determining the exact use
made of the term at that time. Some of the men who were in the National
Constitutional Convention were members of the State conventions that
placed in the documents themselves this definition of ‘‘inhabitant.’’

On the 8th of August, 1787, in the Constitutional Convention, the com-
mittee of detail struck out of the text at this place the word ‘‘resident’’ and
substituted the word ‘‘inhabitant.’’ The motion was made by Mr. Sherman
and seconded by Mr. Madison, who thought the latter less vague, and would
permit absence for a considerable time on public or private business without
disqualification. They were trying to get away from the abuse being made
of the loose construction of ‘‘resident’’ by personal enemies of those who
sought to qualify. There is no suggestion of an uncommon meaning to be
given the word in their use of it here. The construction placed on these
statements of Mr. Madison and others by Mr. Beck is to apply it to his case
wherein he was absent from Pennsylvania 23 years, under his own admis-
sion, and yet he would not be disqualified on the grounds of inhabitancy.
(Rec. p. 15.) And this regardless of the fact that during that time he had
been an inhabitant of New York, New Jersey, and the District of Columbia,
and had voted in both these States, and still has his only true home in
Washington. Nothing was further from the thoughts of these great men.

Mr. James Wilson preferred ‘‘inhabitant’’ to ‘‘resident’’. Statements made
by him and Mr. Sherman at other stages of the debates prove conclusively
that they would not countenance a provision to permit representation by one
who had not had his actual habitation among his constituents for such a
long time. The brilliant James Wilson, when insisting on election of the
Members of the House by the people, as shown in Formation of the Union,
page 755, said:

Mr. Wilson is of the opinion that the national legislative pow-
ers ought to flow immediately from the people, so as to contain
all their understanding and to be an exact transcript of their
minds.

Mr. Sherman, in advocating annual election of Members of the House,
said:

Mr. Sherman thought Representatives should return home and
mix with the people. By remaining at the seat of government they
would acquire the habits of the place which might differ from
those of their constituents. So he preferred annual elections. (For-
mation of the Union, p. 256.)
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Mr. SHERMAN. I am for one year. Our people are accustomed
to annual elections. Should the Members have a longer duration
of service, and remain at the seat of government, they may forget
their constituents, and perhaps imbibe the interest of the State
in which they reside, or there may be danger of catching the es-
prit de corps. (Formation of the Union, p. 794.)

And this from the man who moved to substitute ‘‘inhabitant’’ for ‘‘resi-
dent.’’ He was unwilling that a man should stay more than a year at the
seat of government before giving an account of his convictions to his people.

In placing this limitation on qualifications for membership in the House
it was an attempt on their part to preserve the coloring of local State convic-
tions, State feelings, which might be lost if men with attachments to other
locations and other conditions were permitted to sit for them; that otherwise
they feared attachments for State governments, would be lost to the General
Government, and usurpation of powers by the latter encouraged. No fear
was ever better founded or more completely borne out by the present trend
toward centralization.

In Story on the Constitution, Volume I, article 619, he says:

The object of this clause, doubtless, was to secure an attach-
ment to, and a just representation of, the interests of the State
in the national councils. It was supposed that an inhabitant
would feel a deeper concern and possess a more enlightened view
of the various interests of his constituents than a mere stranger.
And, at all events, he would generally possess more entirely their
sympathy and confidence.

In Constitution of the United States, by John Randolph Tucker, Volume
I, pages 394, 395, we find:

This inhabitancy or domicile of the person in the State which
chooses him was to exclude all who, by noninhabitancy, might se-
cure an election when by reason of no community of interest, with
the constituency, he would be unfitted to represent it.

There was the purpose, no doubt, as shown by the committee discussion,
to guard against corruption by the wealthy who might hunt for a district to
purchase. But the very foundation of representative government, to their
minds, rested on their ability to insure a true reflection of local sentiment
in the most numerous legislative branch. They sought to make the House
a cross section of national thought, of national aspirations, of national feel-
ings. They will that their Government should always have a common inter-
est with the people, and be administered for their good, be responsive to
their will; so it was essential to their rights and liberties that the Members
of the House should have an immediate instruction from and sympathy with
the people. Hence the reasonableness of the provision that a person, to be-
come a Representative must have a bona fide and permanent abode, and ac-
tually live among his future constituents. No habitual nonresident is eligi-
ble.
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The leading case directly in point is that of John Bailey, of Massachusetts,
decided in the Eighteenth Congress, as shown in Hinds’ Precedents, Volume
I, page 419.

On October 1, 1817, Mr. Bailey was appointed a clerk in the State Depart-
ment from his father’s home in Massachusetts, and held said position for six
years. During that time he lived in Washington in hotels, until a year before
his election in September, 1923, at which time he married in Washington
and moved into the home of his wife’s mother. He had made occasional visits
back to Massachusetts, had his library there, claimed his father’s home as
his habitation, declared his stay in Washington temporary, and that his real
habitation was Massachusetts.

In the report adopted in that case Annals of Congress, volume 41, page
1594, a full discussion and interpretation of the word ‘‘inhabitant’’ is given.
It is set forth that the word was substituted for ‘‘resident’’ as being a
‘‘stronger’’ term, intended to express more clearly their intention that the
persons to be elected should be completely identified with the State in which
they were to be chosen. Because of the importance of this case, we quote ex-
tensively from the report as follows:

I

‘‘The difficulty attending the interpretation of constitutional
provisions, which depend on the construction of a particular word,
renders it necessary to complete explication, to obtain, if possible,
a knowledge of the reasons which influenced the framers of the
Constitution in the adoption and use of the word ‘inhabitant,’ and
to make an endeavor at ascertaining, as far as practicable,
whether they intended it to apply, according to its common accep-
tation, to the persons whose abode, living, ordinary habitation, or
home should be within the state in which they should be chosen,
or, on the contrary, according to some uncommon or technical
meaning.’’

II

‘‘The true theory of the representative Government is bottomed
on the principle that public opinion is to direct the legislation of
the country, subject to the provisions of the Constitution, and the
most effectual means of securing a due regard to the public inter-
est, and a proper solicitude to relieve the public inconveniences
is to have the Representative selected from the bosom of that so-
ciety which is composed of his constituents. A knowledge of the
character of the people for whom one is called to act is truly nec-
essary, as well as of the views which they entertain of public af-
fairs. This can only be acquired by mingling in their company and
joining in their conversations; but above all, that reciprocity of
feeling and identity of interest, so necessary to relations of this
kind, and which operate as a mutual guaranty between the par-
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ties, can only exist, in their full extent, among members of the
same community.

‘‘All these reasons conspire to render it absolutely necessary
that every well-regulated government should have, in its constitu-
tion, a provision which should embrace those advantages, and
there can be no doubt it was from considerations of this kind that
that convention wisely determined to insert in the Constitution
that provision which declares no person shall be a Member of ei-
ther House of Congress, ‘who shall not, at the time of the election,
be an inhabitant of that State in which he shall be chosen,’ mean-
ing thereby that they should be bona fide members of the State,
subject to all the requisitions of its laws and entitled to all the
privileges and advantages which they confer. That this subject oc-
cupied the particular attention of the convention and that the
word ’inhabitant’ was not introduced without due consideration
and discussion is evident from the journals, by which it appears
that, in the draft of a constitution reported by the committee of
five, on the 6th of August, the word ‘resident’ was contained, and
that, on the 8th of that same month, the convention amended
that report by striking out ‘resident,’ and inserting ‘inhabitant,’
as a stronger term, intended more clearly to express their inten-
tion that the persons to be elected should be completely identified
with the State in which they were to be chosen. Having examined
the case, in connection with the probable reasons which influ-
enced the minds of the members of the convention and led to the
use of the word ‘inhabitant’ in the Constitution, in relation to
Senators and Representatives in Congress, it may not be im-
proper, before an attempt is made at a further definition of the
word, a little to consider that of citizen, with the view of showing
that many of the misconceptions in respect to the former have
arisen from confounding it with the latter.

‘‘The word ‘inhabitant’ comprehends a simple fact, locality of
existence; that of ‘citizen’ a combination of civil privileges, some
of which may be enjoyed in any of the States in the Union. The
word ‘citizen’ may properly be construed to mean a member of a
political society; and although he might be absent for years and
cease to be an inhabitant of its territory, his rights of citizenship
may not be thereby forfeited, but may be resumed whenever he
may choose to return; or, indeed, such of them as are not inter-
dicted by the requisition of inhabitancy, may be considered as re-
served; as, for instance, in many of the States a person who, by
reason of absence, would not be eligible to a seat in the legisla-
ture, might be appointed a judge of any of their courts. The rea-
son of this is obvious. The judges are clothed with no discre-
tionary powers about which the public opinion is necessary to be
consulted; they are not makers but expounders of the law, and
the constitution and statutes of the State are the only authorities
they have to consult and obey.’’
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III

‘‘If citizenship in one part of the Union was only to be acquired
by a formal renunciation of allegiance to the State from which the
person came, previous to his being admitted to the rights of citi-
zenship in the State to which he had removed, the expression of
an intention to return would be of importance; but, as it is, it can
have no bearing on the case; the doctrine is not applicable to citi-
zens of this confederacy removing from one State and settling in
another; nor can it, in the present case, be considered as going
to establish inhabitancy in Massachusetts when the fact is con-
ceded that, at the time of the election, and for nearly six years
before, Mr. Bailey was actually an inhabitant of the city of Wash-
ington, in the District of Columbia, and, by the charter of the
city, and the laws in force in the District, was, to all intents and
purposes, as much an inhabitant thereof as though he had been
born and resided there during the whole period of his life; and
the refusal to exercise the rights of a citizen can be of no con-
sequence in the case. It is not the exercise of privileges that con-
stitutes a citizen; it is being a citizen that gives the title to those
privileges.’’

If the former action of the House is to have any weight with us now, this
Bailey decision definitely disposes of the major contention that a political
status is the answer to inhabitancy. Mr. Madison was then alive and vig-
orous, and no doubt watched with interest every interpretation of the Con-
stitution. Had this decision done any violence to the intention of the fram-
ers, it would have been his nature to protest. But no comment from him can
be found. And no holding of the House has ever reversed or modified the
principles of interpretation established in this report.

It is apparent that temporary absence from a regular habitation on pri-
vate or official business does not disqualify under this clause. The same com-
mittee which reported the Bailey case, and at the same session, in the
Forsyth case, so held. But the presence of Mr. Beck in his home in Wash-
ington can not stand on that exception. He purchased his home here and
moved into it from a full citizenship of the State of New York some seven
months before he became connected with a Government position. He re-
mained an inhabitant of the District of Columbia from June, 1925, until
July, 1926, with no official connection whatsoever, before he rented the
apartment in Philadelphia. And in this connection let it be denied, as
charged by him, that almost one-half the Senate and a large number of the
House who have homes here are in a similar position to his.

The Members of Congress referred to, when elected, were bona fide inhab-
itants of their respective States. Any home established here for their use is
incident to the discharge of public duty, temporary, and does not destroy the
status of inhabitancy they had when elected. He seeks to reverse that order
by having his real habitation in Washington to begin with and attempting
to create a fictitious abode in the State of Pennsylvania for the purposes of
qualification and not as an incident to service after election. There is no



1517

ELECTION CONTESTS—APPENDIX Ch. 9 App.

such wholesale condition of noninhabitancy prevailing, but if such were the
case the House would have all the more reason to check a flagrant violation
of the Constitution.

His former residence in Pennsylvania can not enter into this consideration
for the reason that, at least for 23 years, he was completely severed and di-
vorced from that State so far as any pretense to habitation or voting privi-
lege or citizenship is concerned. He divested himself of every privilege of citi-
zenship in Pennsylvania to avail himself of the superior advantages he
would have in moving to New York. His claim must stand or fall on the facts
developing after July, 1926. It will be observed from the record that Mr.
Beck had but little to do personally with the effort to qualify him under the
State law for voting. Undoubtedly he did not even familiarize himself with
the legal requirements for voting. While he was in Europe and two months
before he rented any apartment, he was entered on the assessment roll for
a voting tax out of the regular order and of date exactly six months before
the November election, the time required for returning to citizenship in that
State. He never regarded this assessment enough to pay the 25-cent tax. He
did not run for Congress that year because he did not get the endorsement
of the Vare organization. A brother-in-law of Mr. Vare was nominated and
elected.

The question then arose as to the legality of the election of Mr. Vare to
the Senate and his right to a seat therein, and Mr. Beck because of counsel
for him. He was assessed in the semiannual assessment for 1926 and again
ignored it. Twice in 1927 Mr. Beck’s name was placed on the assessors’ list,
once out of regular order which assessment was again ignored by him, and
Mr. Vare’s office procured the only tax receipt of any kind he has purchased
in that State, 25 cents each for him and Mrs. Beck and delivered it to him
in said office. He registered the next day and voted in the primary 10 days
later, in which the Member of Congress from that district was nominated
for a city office and immediately resigned his seat.

Thereupon the Vare organization, through Mr. Vare’s secretary, notified
Mr. Beck that he would be nominated for Congress at a certain time, and
for him to be in waiting. He was called for at the designated time, conducted
to a hall, and was formally notified of and accepted the nomination from the
seven men present, who had nominated him, two of whom he states he
knows. He made no canvass whatever in this district for the purpose of de-
veloping sentiment in his favor or for expressing his views on national
issues.

Mr. Beck only made three speeches in Philadelphia in the city-wide cam-
paign, in November, 1927, general election, at which time he was elected,
all on Friday or Saturday next before the election on Tuesday, and then left
immediately for his Washington home. He did not vote in the said election
the following Tuesday for the reason that he was at home, and not in Penn-
sylvania. He had entertained anxiety that an adverse city election for the
Vare ticket would be construed as a repudiation of his client, and his speech-
es had been made in an effort to avert this.

In a day when a political machine can select any individual it chooses to
put into the House, there are multiplied dangers to those the fathers knew
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when they made this inhibition. Without reflecting in the least on the per-
sonal desirability of Mr. Beck, it is clear that, if his contention is to prevail,
an all-powerful, though it be an unscrupulous, combine in control of a dis-
trict machine can select anyone they need for any special purpose, and the
House would be powerless to resist it. All that would be required of their
choice would be to establish what can be termed a technical, constructive,
fictitious, superficial, fly-by-night residence and then go a-carpetbagging.
This presages a radical and serious departure from the fundamentals of rep-
resentative government as we know it.

This is not a case of simply thwarting the will of a constituency. We con-
sider that any constituency should have the right of choice, but that choice
must be within constitutional bounds. Our charter of liberties, the Constitu-
tion, should stand above the aspirations of an individual who would subvert
it or the action of constituencies who ignore it. If Mr. Beck is to retain his
seat we view the precedent, not as a part of the general ‘‘erosion’’ of the Con-
stitution, but as a frontal attack on it, a blasting process which is to weaken
the foundation of the great American dream of representative government.

Privileged resolution (H. Res. 283) agreed to by voice vote after ex-
tended debate and after defeat (78 yeas to 247 nays with 3 ‘‘present’’
of substitute declaring Member not entitled to a seat [70 CONG. REC.
1351. 70th Cong. 2d Sess., Jan. 8, 1929; H. Jour. 98].

§ 6.5 Taylor v England, 6th Congressional District of West Virginia.

Pleadings.—Filing of brief by contestant after the legal time with
consent of contestee was permitted by an elections committee.

State election law requiring rejection of ballots not signed by elec-
tion officials was held not binding on the House where voter intent
was clear.

Ballots, rejected by election officials as not signed, were not count-
ed where contestant failed to sustain his allegations that the election
result would be changed.

Returns were not partially rejected where both parties failed to
sustain allegations of fraud with sufficient evidence.

Report for contestee, who retained his seat.
Report of Committee on Elections No. 3 submitted by Mr. Charles

L. Gifford, of Massachusetts, on Apr. 9, 1928, follows:

Report No. 1181

CONTESTED ELECTION CASE, TAYLOR V ENGLAND

STATEMENT OF THE CASE

On the 2d of November, 1926, a congressional election was held in the
sixth district of West Virginia, the nominees being Hon. E. T. England, on
the Republican ticket, and Hon. J. Alfred Taylor, on the Democratic ticket.
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When the returns from the various precincts had been certified, the State
officials canvassed the returns and issued a certificate of election to Hon. E.
T. England, the incumbent, based on the following:

Votes

Mr. England ............................................................................. 45,898
Mr. Taylor ................................................................................ 45,681

Majority given to Mr. England by the election offi-
cials ......................................................................... 217

On the 26th day of January, 1927, the contestant, J. Alfred Taylor, served
notice of contest upon the contestee, E. T. England, setting forth certain
grounds of contest, the two upon which he later elected to rely being briefly
summarized as follows:

(a) That several hundred ballots were cast which did not bear
the signature of the clerks of election written in the manner pre-
scribed by the West Virginia statute governing election procedure
and which the election officials refused to canvass, tabulate, or
count, although said ballots expressed the clear intent of the
voter and consequently should have been counted, his contention
being that if the ballots so rejected were to be counted they would
give him a majority of the votes cast.

(b) That fraud was exercised by the proponents of the contestee
in precinct No. 27, known as the Triangle precinct, and that all
the votes cast in said precinct, which gave a majority therein of
385 for the contestee, should be rejected.

On the 12th day of February, 1927, the contestee’s answer and
counternotice of contest was served upon the contestant, J. Alfred Taylor.

Evidence was taken by depositions, the contestee’s brief was filed on the
31st of December, 1927, and thereafter, to wit, on the 10th day of February,
1928, the contestant filed his reply brief, said brief being submitted after the
expiration of the 30-day period prescribed for the filing thereof, but being
accepted by your committee with the consent of the contestee.

PROCEEDINGS OF THE COMMITTEE

The testimony in the case having been printed and the same, together
with the printed briefs of both parties to the contest having been trans-
mitted to the committee, a public hearing was given the parties on the 9th
day of March, 1928, at which time oral arguments were presented by the
contestant, Hon. J. Alfred Taylor and his counsel, John H. Connaughton,
esq., and by Charles Ritchie, esq., counsel for the contestee, Hon. E. T. Eng-
land, said arguments being likewise printed and made a part of the records
of the contest.

On the 4th day of April, 1928, your committee met for further consider-
ation of the case and it was the unanimous conclusion thereof that-
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I. The House of Representatives should not consider itself obligated to fol-
low the drastic statute of the State of West Virginia, under the provisions
of which all ballots not personally signed by the clerks of election in strict
compliance with the manner prescribed had been rejected, but should retain
the discretionary right to follow the rule of endeavoring to discover the clear
intent of the voter. However, your committee further found that the contest-
ant had not substantiated his allegation that if all the votes which had been
rejected by the election officials on the ground stated were to be counted the
result would be a majority in his favor.

II. That neither the contestant nor the contestee had presented sufficient
evidence to establish their mutual contentions that fraud had been practiced
in various precincts, including the so-called Triangle precinct, the rejection
of the votes cast in which would have been necessary if the contestant were
to prevail, and that no votes should be thrown out because of fraud.

CONCLUSION

Your committee unanimously finds, therefore, that the contestant has not
sustained the contentions which were the basis of his contest and begs to
submit for adoption the following resolution:

Resolved, That E. T. England was duly elected a Representa-
tive from the sixth district of West Virginia to the Seventieth
Congress, and is entitled to his seat therein.

Privileged resolution (H. Res. 161) agreed to by voice vote without
debate [69 CONG. REC. 6298, 70th Cong. 1st Sess., Apr. 12, 1928; H.
Jour. 670].

§ 7. Seventy-first Congress, 1929–31

§ 7.1 Wurzbach v McCloskey, 14th Congressional District of Texas.

Returns were examined by an elections committee upon adoption
by the House of a privileged resolution authorizing subpena of re-
turns and election officials.

Fraud sufficient to change the election result was admitted by
contestee during pleadings.

Summary report for contestant, who was seated; contestee was un-
seated.

On Jan. 7, 1930, Mr. Willis G. Sears, of Nebraska, offered as privi-
leged by direction of the Committee on Elections No. 3 the following
resolution:

Resolved, That Jack R. Burke, county clerk, or one of his deputies, Perry
Robertson, county judge, or one of his deputies, and Lamar Seeligson, dis-
trict attorney all of Bexar County, State of Texas, are hereby ordered to ap-
pear before Elections Committee No. 3, of the House of Representatives as
required then and there to testify before said committee in the contested-
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election case of Harry M. Wurzbach, contestant, versus Augustus McClos-
key, contestee, now pending before said committee for investigation and re-
port; and that said county clerk or his deputy, said county judge or his dep-
uty, and said district attorney bring with them all the election returns they
and each of them have in their custody, control, or/and possession, returned
in the said county of Bexar, Tex., at the general election held on November
6, 1928, and that said county clerk also bring with him the election record
book for the said county of Bexar, Tex., showing the record of returns made
in the congressional election for the fourteenth congressional district of
Texas, for the said general election held on November 6, 1928, and to that
end that the proper subpoenas be issued to the Sergeant at Arms of this
House commanding him to summon all of said witnesses, and that said
county clerk, said county judge, and said district attorney to appear with
said election returns, as witnesses in said case, and said county clerk with
said election record book; and that the expense of said witnesses and all
other expenses under this resolution shall be paid out of the contingent fund
of the House; and that said committee be, and hereby is, empowered to send
for all other persons or papers as it may find necessary for the proper deter-
mination of said controversy.

The resolution (H. Res. 113) was agreed to by voice vote after a
response by the Speaker that the resolution was privileged [72
CONG. REC. 1187, 71st Cong. 2d Sess., Jan. 7, 1930; H. Jour. 117].

Report of Committee on Elections No. 3 submitted by Mr. Willis
G. Sears, of Nebraska, on Feb. 10, 1930, follows:

Report No. 648

CONTESTED ELECTION CASE, WURZBACH V MCCLOSKEY

[To accompany H. Res. 149]

To the Speaker and the House of Representatives:

Your committee begs leave to report, that after a full hearing, we find
that Harry M. Wurzbach, contestant, is entitled to be seated as Member of
the House of Representatives, from the Fourteenth congressional district of
Texas, and that Augustus McCloskey is not entitled to retain his seat in said
body.

Subsequently, the following privileged resolution (H. Res. 149) was
agreed to after debate by voice vote [72 CONG. REC. 3383, 71st Cong.
2d Sess., Feb. 10, 1930; H. Jour. 249]:

Resolved, That Augustus McCloskey was not elected as Representative in
the Seventy-first Congress from the fourteenth congressional district of
Texas, and is not entitled to a seat as such Representative.

Resolved, That Harry M. Wurzbach was elected as a Representative in the
Seventy-first Congress from the fourteenth district in the State of Texas and
is entitled to his seat as such Representative.
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§ 7.2 Lawson v Owen, 4th Congressional District of Florida.

Contestant, an unsuccessful candidate in the general election, was
held not entitled to a seat where ballots cast for contestee with ques-
tionable qualifications were not clearly void.

Qualifications of Member.—The seven-years’ U.S. citizenship re-
quirement was held fulfilled in the case of a woman Member-elect,
who had forfeited her citizenship by marriage to a foreign alien and
who had later been naturalized less than seven years before the elec-
tion.

The majority of an elections committee held that cumulative years
of citizenship satisfied the seven-year requirement of the U.S. Con-
stitution.

A minority of an elections committee construed the ‘‘Cable Act’’ to
reestablish contestee’s required consecutive years of citizenship.

Report for contestee, who retained her seat.
Report of Committee on Elections No. 1 submitted by Mr. Carroll

L. Beedy, of Maine, on Mar. 24, 1930, follows:

Report No. 968

CONTESTED ELECTION CASE, LAWSON V OWEN

The Committee on Elections No. 1, having had under consideration the
right of Mrs. Ruth Bryan Owen to her seat as a Representative in the Sev-
enty-first Congress from the fourth congressional district of Florida, as sub-
mitted, the said committee, after consideration of the same, respectfully sub-
mits this report to the House of Representatives.

THE QUESTION INVOLVED

The question involved is whether Mrs. Ruth Bryan Owen on the 6th day
of November, 1928, on which date an election of a Representative to the Fed-
eral House of Representatives from the fourth congressional district of the
State of Florida was held in said district and State, had been seven years
a citizen of the United States as required by, and within the meaning of,
paragraph 2 of section 2, Article I, of the Constitution of the United States.

It was contended by the contestant, William C. Lawson, that Ruth Bryan
Owen had not been seven years a citizen of the United States next preceding
the said election, and that such a period of citizenship must have next pre-
ceded the election in order to meet the qualifications for a Representative
to the House of Representatives, as set forth in paragraph 2 of section 2,
Article I of the Constitution; that he, the said William C. Lawson, being
more than 25 years of age, and having been an American citizen for seven
years next preceding such election, was duly qualified to sit in the House
of Representatives as a Representative from the fourth congressional district
of Florida for the following reasons:
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1. That in the aforesaid election of November 6, 1928, he, William C.
Lawson, received 36,288 duly qualified votes as a candidate for Representa-
tive in the House of Representatives from the fourth congressional district
of Florida.

2. That Ruth Bryan Owen at said election on the 6th day of November,
1928, although receiving 67,130 votes, had not been for seven years next
preceding the said election a citizen of the United States, was not eligible
or qualified for membership in the House of Representatives, and that said
votes so purporting to be cast for her were a nullity.

3. That said William C. Lawson being duly eligible and qualified to mem-
bership in the House of Representatives, received all the votes cast for a
candidate who was eligible and qualified to be a Representative in the
House of Representatives from the fourth congressional district of Florida
and should, therefore, be declared the only duly elected and qualified Mem-
ber of the House of Representatives from the said congressional district.

There was no charge by the contestant of any fraud in the election in
question, and the eligibility of Ruth Bryan Owen revolved upon the issue as
to whether she had been an American citizen for seven years within the
meaning of paragraph 2 of section 2, Article I of the Federal Constitution.

THE FACTS

The contestee, Ruth Bryan Owen, was born in Jacksonville, III., United
States of America, on October 2, 1885, and resided in the United States of
America until her marriage on May 3, 1910, to Reginald Altham Owen, a
British subject. On the day of her marriage, she left the United States with
her husband and resided in England with him for approximately the next
10 years. On May 30, 1919, she returned to the United States with her hus-
band, and on the 1st day of September, 1919, both Mr. and Mrs. Owen made
their home in Florida where they resided until the death of Mr. Owen which
occurred on December 12, 1927. Mrs. Owen still continues to reside in Flor-
ida.

On the 23d day of January, 1925, Mrs. Ruth Bryan Owen petitioned the
United States Federal Court for the Southern District of Florida for natu-
ralization, and on the 27th day of April, 1925, she was duly declared a natu-
ralized American citizen by Judge Rhydon M. Call, the duly constituted
judge of such court. A certificate of naturalization was duly issued to Mrs.
Owen on the said 27th day of April, 1925.

Mrs. Ruth Bryan Owen was a candidate on the Democratic ticket for elec-
tion to the office of Representative in Congress from the fourth congressional
district of Florida in the election duly held on the 6th day of November,
1928. In that election it is conceded that 67,130 votes were cast for her by
duly qualified voters of her district, and in an election legally held. In the
same election 36,288 votes were cast by duly qualified voters in the said dis-
trict for William C. Lawson, who ran on the Republican ticket as a candidate
for election to the office of Representative in Congress from the fourth con-
gressional district of Florida.
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THE CONSTITUTIONAL PROVISION AND FEDERAL LAWS AFFECTING THE CASE

Paragraph 2 of section 2, Article I of the Constitution reads as follows:

No person shall be a Representative who shall not have at-
tained to the age of 25 years, and been 7 years a citizen of the
United States, and who shall not, when elected, be an inhabitant
of that State in which he shall be chosen.

Paragraph 1, section 3 of the Federal expatriation act of March 2, 1907,
reads as follows:

That any American woman who marries a foreigner shall take
the nationality of her husband. At the termination of the marital
relation she may resume her American citizenship, if abroad, by
registering as an American citizen within one year with a consul
of the United States, or by returning to reside in the United
States, or, if residing in the United States at the termination of
the marital relation, by continuing to reside therein.

The so-called Cable Act of September 22, 1922, reads as follows:

That the right of any woman to become a naturalized citizen
of the United States shall not be denied or abridged because of
her sex or because she is a married woman.

Sec. 2. That any woman who marries a citizen of the United
States after the passage of this act, or any woman whose husband
is naturalized after the passage of this act, shall not become a cit-
izen of the United States by reason of such marriage or natu-
ralization; but, if eligible to citizenship, she may be naturalized
upon full and complete compliance with all requirements of the
naturalization laws, with the following exceptions: (a) No declara-
tion of intention shall be required; (b) in lieu of the 5-year period
of residence within the United States and the 1-year period of
residence within the State or Territory where the naturalization
court is held, she shall have resided continuously in the United
States, Hawaii, Alaska, or Puerto Rico for at least one year imme-
diately preceding the filing of the petition.

Sec. 3. That a woman citizen of the United States shall not
cease to be a citizen of the United States by reason of her marriage
after the passage of this act, unless she makes a formal renunci-
ation of her citizenship before a court having jurisdiction over nat-
uralization of aliens: Provided, That any woman citizen who mar-
ries an alien ineligible to citizenship shall cease to be a citizen
of the United States. If at the termination of the marital status
she is a citizen of the United States she shall retain her citizen-
ship regardless of her residence. If during the continuance of the
marital status she resides continuously for two years in a foreign
State of which her husband is a citizen or subject, or for five
years continuously outside the United States, she shall thereafter
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be subject to the same presumption as is a naturalized citizen of
the United States under the second paragraph of section 2 of the
act entitled ‘‘An act in reference to the expatriation of citizens
and their protection abroad,’’ approved March 2, 1907. Nothing
herein shall be construed to repeal or amend the provisions of Re-
vised Statutes 1999 or of section 2 of the expatriation act of 1907
with reference to expatriation.

Sec. 4. That a woman who, before the passage of this act, has
lost her United States citizenship by reason of her marriage to an
alien eligible for citizenship, may be naturalized as provided by
section 2 of this act: Provided, That no certificate of arrival shall
be required to be filed with her petition if during the continuance
of the marital status she shall have resided within the United
States. After her naturalization she shall have the same citizen-
ship status as if her marriage had taken place after the passage
of this act.

Sec. 5. That no woman whose husband is not eligible to citizen-
ship shall be naturalized during the continuance of the marital
status.

Sec. 6. That section 1994 of the Revised Statutes and section
4 of the expatriation act of 1907 are repealed. Such repeal shall
not terminate citizenship acquired or retained under either of
such sections nor restore citizenship lost under section 4 of the
expatriation act of 1907.

Sec. 7. That section S of the expatriation act of 1907 is repealed.
Such repeal shall not restore citizenship lost under such section
nor terminate citizenship resumed under such section. A woman
who has resumed under such section citizenship lost by marriage
shall upon the passage of this act, have for all purposes the same
citizenship status as immediately preceding her marriage.

Note.—The italics in the foregoing act are the committee’s.

It was contended by the contestant, William C. Lawson, that although
Mrs. Owen was born an American citizen and resided here as such until
May 3, 1910 (a period of 24 years and 7 months) that under the provisions
of the expatriation act of Congress of March 2, 1907, she lost her citizenship
through her marriage to a British subject. It is also contended that although
she was admitted to American citizenship on April 27, 1925, through natu-
ralization proceedings under the terms of the Cable Act of September 22,
1922, that nevertheless on the date of her alleged election to Congress on
November 6, 1928, she had been an American citizen next preceding said
election for a period of only 3 years, 6 months, and 9 days. It was argued
that although in the present instance Mrs. Owen is, and always has been,
loyal to and familiar with our American system of Government and Amer-
ican institutions, yet a term of seven years’ citizenship next preceding the
date of a Federal election must be insisted upon in all cases in accordance
with the alleged intent of the drafters of the Constitution, to insure proper
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qualification in all cases, and to protect us against foreign influence in the
Federal Congress.

It was pointed out by contestant’s counsel that if the citizenship require-
ments of the Federal Constitution, as set forth in paragraph 2 of section 2,
Article I of the Constitution, were to be construed as cumulative and Mrs.
Owen’s term of American citizenship prior to her marriage were to be added
to her term of citizenship subsequent to her naturalization, a dangerous
precedent would be established and the true intent of the constitutional re-
quirement in question would be subverted.

The contestant thereupon asked the committee to conclude that inasmuch
as Mrs. Owen was not a legally qualified candidate for election to the House
of Representatives in accordance with the requirements of the Federal Con-
stitution, all the votes cast for her were a nullity, and that William C.
Lawson, the contestant, being a duly qualified candidate for election to the
House of Representatives in all respects, was by virtue of the 36,288 votes
cast for him under date of November 6, 1928, the only representative from
the fourth congressional district of Florida legally entitled to a seat in the
House of Representatives.

To substantiate his contention in this behalf, the contestant submitted,
among others, the following cases to the committee: State v. Frear (144 Wis.
79), Gulick v. New (14 Ind. 93); State v. Bell (160 Ind. 61); Hoy v. State (168
Ind. 506).

An examination of all the precedents cited by counsel for the contestant
reveals the fact that knowledge brought home to the voters respecting the
ineligibility of candidates for office and for which candidates they voted de-
spite their knowledge of ineligibility, are limited to cases involving ineligi-
bility based on a palpable physical fact or on an established legal fact.

The Wisconsin case of State v. Frear embraced the following facts: In a
primary election and after the ballots therefor had been printed, a candidate
for the nomination as attorney general was drowned. The fact of his death
was widely published in letters, telegrams, and newspapers throughout the
State. Voters were urged to cast their ballots for the deceased candidate on
the ground that the State central committee could fill the vacancy if he (the
deceased candidate) received the plurality of votes in the primary election.
The court rightly held that votes cast for a deceased person by voters who
knew of his decease, must be regarded as so much blank paper.

In this Wisconsin case, there was no question as to the death of one of
the candidates for attorney general. His death was a generally known and
physical fact. It involved no question, which under the Constitution and the
law, must be decided by that branch of the Government legally authorized
to pass upon the issue before the fact itself could be established. The Frear
case and others cited are unquestionably good authority for the conclusion
that even when a majority of voters cast their votes for a person who can
not in any event take office, all votes so cast should be considered a nullity—
this on the theory that an election is held for the purpose of electing a can-
didate to office, and not for the purpose of creating a vacancy. As counsel
for the contestant, William C. Lawson, stated, referring to English cases
which were not cited:
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If a vote for a man known by the voter to be ‘‘dead’’ can be
counted, then ‘‘a vote for a stick or stone’’ or for ‘‘the man in the
moon’’ should also be counted.

The committee agrees with counsel for the contestant that the case of
State v. Frear and other cases cited in connection therewith are good author-
ity for the proposition that where the ineligibility of a candidate is an estab-
lished and unquestioned fact, and voters who with knowledge, willfully in-
sist upon voting for a candidate physically or legally dead, they should lose
their votes and that the remaining candidate, although receiving only a mi-
nority of the votes cast, is in fact elected.

It is the judgment of the committee that the above cases are not applica-
ble to the case of Mrs. Ruth Bryan Owen. The question of her citizenship
and her incidental eligibility or ineligibility was a highly disputable ques-
tion. It was not an established physical or legal fact. True, Mrs. Owen had
sought the opinion of some of the leading law firms in Florida when she was
a candidate for the nomination as Representative to Congress from the
fourth congressional district of Florida in the 1926 primaries. These legal
opinions supporting her eligibility were reduced to a written statement over
the signatures of the various lawyers consulted. The statement was later
printed and freely circulated in the district in question during the primary
campaign of 1926. However, it did not reduce the question to a settled fact.

Indeed Mrs. Owen’s opponents took the opposite view respecting her eligi-
bility not only in the primary campaign of 1926, but also in the primary
campaign and the ensuing elections of 1928. Press statements as to her eli-
gibility were freely discussed and circulated, and the question of her citizen-
ship was conceded by both candidates to have been in issue not only in her
primary campaign of 1926, but in the primary campaign and the ensuing
elections of 1928.

Neither Mrs. Owen’s attorneys nor the people of Florida had authority to
determine the question of citizenship involved. Her citizenship status was
defined by provisions both of the Federal Constitution and of the Federal
laws open to various constructions. The power to settle the disputed ques-
tion as to the citizenship status of Mrs. Owen rests solely with the House
of Representatives which, under the provisions of paragraph 1 of section 5,
Article I of the Federal Constitution:

shall be the judge of the elections, returns, and qualifications of
its own members.

Not through any exercise of the right of suffrage by the people of Florida,
but only through action by the Federal Congress is the citizenship status of
Mrs. Owen to be removed from the realm of mere contention and established
in fact.

Your committee, therefore, concludes inasmuch as the voters of the fourth
congressional district of Florida cast a majority of votes for Mrs. Owen in
an election legally held, not in the face of an established fact of ineligibility
but rather in the face of an opponent’s contention as to ineligibility, that
their votes were not thrown away. It is the view of your committee that the
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majority vote in question expressed a preference for Mrs. Owen, who was
physically able to take a seat in the House of Representatives, and who
could not legally be precluded therefrom except by action of the House of
Representatives.

Your committee proceeds from this conclusion to the next question in-
volved as to whether Mrs. Ruth Bryan Owen had on November 6, 1928, been
seven years a citizen of the United States within the meaning of the Federal
Constitution, as set forth in paragraph 2 of section 2, Article I.

By a unanimous vote, your committee concludes that Mrs. Owen measures
up to the requirements of the Constitution as to seven years’ citizenship.
Five members of the committee, namely, Representatives Letts, Goodwin,
Kading, Newhall, and Johnston, arrive at their conclusion through a consid-
eration of the constitutional provision alone. They believe that the 7-year pe-
riod of citizenship is cumulative; that it was not the intent of the framers
of the Constitution, and that it is not now to be construed as meaning that
the seven years’ citizenship qualification for a Representative in the House
of Representatives is to be limited to the seven years next preceding the
date of election.

They take the position that in construing any section of the Constitution,
the ordinary meaning should be ascribed to its language and that when that
meaning is apparent on the face of the instrument, the language used must
be accepted both by legislatures and by courts, without adding to it or tak-
ing from it. Their view is that if the framers had intended the seven years’
citizenship to have been limited to the seven years next preceding an elec-
tion, they would have said so. Their final conclusion is that inasmuch as
Mrs. Ruth Bryan Owen had been a citizen of the United States for 24 years
and 7 months prior to her marriage, and for 3 years and 6 months subse-
quent to her naturalization, she enjoyed an American citizenship extending
over a period of 28 years and 1 month, and is, therefore, eligible to a seat
in the Federal House of Representatives.

The four remaining members of the committee, namely, Representatives
Beedy, Esliek, Hall, and Clark, base their conclusion upon another line of
reasoning. They reason that the 7-year period of citizenship required of eligi-
bles to a seat in the House of Representatives must be construed as meaning
seven years next preceding the date of election. Their view is that while
Mrs. Owen lost her American citizenship under the expatriation act of
March 2, 1907, by her marriage to an alien on May 3, 1910, she nevertheless
regained her American citizenship through naturalization under the terms
of the Cable Act of September 22, 1922. They concede that the Cable Act
was not retroactive in the sense that its enactment, though it expressly re-
pealed section 3 of the expatriation act of 1907, restored lost citizenship.

Their view is that the Federal Congress which had the power to deprive
Mrs. Owen of her American citizenship under the expatriation act of 1907,
also had the power to pass a law which set out the procedure by means of
which she could recover her American citizenship. This she did when she be-
came a naturalized American citizen under the provisions of section 2 of the
Cable Act. They hold that though Mrs. Owen lost her United States citizen-
ship under the expatriation act of 1907 by reason of her marriage to an
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alien, she nevertheless regained it under the Cable Act which, in the con-
cluding sentence of section 3, declares that:

after her naturalization she shall have the same citizenship sta-
tus as if her marriage had taken place after the passage of this
act.

That status, say those of the committee who insist upon a 7-year period
of American citizenship next preceding the election, is clearly set forth in the
first sentence of section 3 of the Cable Act, which declares that:

a woman citizen of the United States shall not cease to be a cit-
izen of the United States by reason of her marriage after the pas-
sage of this act . . . .

They hold that the Cable Act passed subsequent to the adoption of the
nineteenth amendment, which gave the ballot to the American women,
should be viewed in the light of that amendment as but another step in ex-
tending the rights and privileges of American women. Their view is that it
should be liberally construed as a measure intended to right an injustice
done American women by the act of 1907, and to place her upon an equality
with American men who never lost their American citizenship through mar-
riage with an alien.

Their conclusion is that Mrs. Ruth Bryan Owen, through naturalization,
enjoys the same status as an American woman who marries an alien subse-
quent to the passage of the Cable Act, namely, the status of one who never
loses her citizenship. In the terms of the Cable Act itself, hers is the status
of a woman who:

does not cease to be a citizen of the United States by reason of
her marriage.

It is, therefore, the unanimous conclusions of your committee that Ruth
Bryan Owen meets the requirements of one eligible to a seat in the House
of Representatives, as set forth in paragraph 2 of section 2, Article I of the
Constitution.

For the above reasons, the committee unanimously recommends the adop-
tion of the following resolutions (H. Res. 241):

Resolved, That William C. Lawson was not elected a Represent-
ative to the Seventy-first Congress from the fourth congressional
district of the State of Florida and is not entitled to a seat there-
in.

Resolved, That Ruth Bryan Owen was duly elected a Rep-
resentative to the Seventy-first Congress from the fourth congres-
sional district of the State of Florida and is entitled to retain her
seat therein.
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ADDITIONAL MAJORITY VIEWS

The undersigned members of the committee, constituting a majority there-
of, feel that they may very properly amplify the report of the chairman by
setting out the reasoning which leads them to their conclusion.

It is to be regretted that the committee is not in harmony upon the con-
stitutional question involved. That question far outweighs the consideration
personal to Mrs. Owen, which is unanimously reached by the committee.

The majority would concede that Mrs. Owen comes within the letter and
the spirit of the constitutional provision which requires that she shall have
been seven years a citizen of the United States. The minority hold that she
was not so qualified to be a candidate for a seat in the House of Representa-
tives because they conclude that the seven years’ citizenship required must
have been the seven years next preceding the election at which she was cho-
sen to represent her Florida district.

The minority think that her naturalization under the Cable Act restored
the citizenship which she had lost through expatriation by her marriage to
a British subject in 1910. They resort to the last sentence in section 4 of
the Cable Act, which provides: ‘‘After her naturalization she shall have the
same citizenship status as if her marriage had taken place after the passage
of this act.’’ They construe this provision of the law to restore to her the
American citizenship which under the expatriation act was lost to her from
the date of her marriage to a British subject until the date of her naturaliza-
tion in 1925. It is evident that less than seven years intervened between her
naturalization in 1925 and her election in 1928. The minority contend that
her naturalization under the Cable Act had the effect of obliterating the citi-
zenship which she enjoyed or resented as a British subject from 1910 to
1925 and, in effect, hold that by virtue of her naturalization under the Cable
Act she has always been an American citizen.

The majority say that the language of the Cable Act above quoted only
establishes her citizenship status after the date of her naturalization. This
seems to be the clear meaning of the provision, if the words and language
employed be given ordinarily accepted meaning. If this reasoning is not con-
clusive, the majority think that the language of section 7 of the Cable Act
is not susceptible of misinterpretation. That section provides in specific lan-
guage for the repeal of section 3 of the expatriation act and, in language just
as definite and specific, settles the question here in dispute. It provides:
‘‘Such repeal shall not restore citizenship lost under such section. . . .’’

To give the constitutional provision the construction asked by the minor-
ity and to give the Cable Act the meaning ascribed to it by such minority
is to present an inconsistency. They give the constitutional provision a strict
interpretation, saying in effect that Mrs. Owen is ineligible unless she was
a citizen for the seven years next preceding her election. They admit she did
not enjoy American citizenship during such seven years. They would, how-
ever, allow Congress to contravene this constitutional requirement and sup-
plement her citizenship of less than four years, extending from 1925 to 1928,
by ascribing American citizenship to her during the period of her expatria-
tion.
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The majority say that the legal fiction may not be indulged. It is contrary
to considerations of public policy, logic, and reason. It is abstractly impos-
sible. It would make untrue an obvious, evident, and known fact, to wit, that
Mrs. Owen was a British subject from the year 1910 until her naturalization
in 1925. Indeed, Mrs. Owen could not be heard to dispute the fact, having
applied for naturalization as a British subject. When she received her certifi-
cate of naturalization she forswore allegiance to the King of Great Britain.

Let us indulge in a few questions and answer them for ourselves.
Question. Who is the judge of the qualifications of Members of the House

of Representatives?
Answer. The Constitution provides that the House of Representatives

shall be such judge.
Question. Does the Senate have anything to say with respect to the quali-

fications of a Member of the House?
Answer. No.
Question. Does the President have anything to say with respect to the

qualifications of a Member of the House?
Answer. No.
Question. Is the House of Representatives alone responsible for the enact-

ment of the Cable Act?
Answer. No. The Senate concurred in its enactment and it required the

signature of the President.
Question. Have we then permitted the Senate and the President to take

from the House its exclusive right to judge the qualifications of its Mem-
bers?

In our view the minority sets up a man of straw and then proceeds to
rough it with him. They read into the constitutional provision a requirement
that the seven years’ citizenship shall be next preceding the election. Having
read this requirement into the constitutional provision, they find it nec-
essary to resort to mental acrobatics to avoid what they have done and to
give Mrs. Owen the seat which she claims. This they do by giving the Cable
Act a meaning which the language does not warrant and which is in direct
conflict with the plain language in section 7 thereof.

Obedience to conscience and duty requires us to give consideration to the
constitutionality of the Cable Act. That no court has declared the Cable Act
unconstitutional is of no moment. For the purposes here considered the con-
stitutionality of the Cable Act can only be determined by the House of Rep-
resentatives. There is no other forum in which such constitutional question
may be debated and no other body which can decide the question. The Con-
stitution provides that the House of Representatives shall be the judge of
the election and qualifications of its members. We must face that responsi-
bility. We assumed such duty in full measure when, as individuals, we sub-
scribed to the oath of office, the chief and central obligation of which re-
quires us to support and defend the Constitution of the United States.

If the Cable Act may be interpreted and made available for Mrs. Owen,
as the minority contend, it must follow as the night the day that Congress
may, if it wishes, provide that an alien shall, after his naturalization, have
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the status and enjoy the privileges of a natural born citizen, making him eli-
gible for the office of President of the United States, contrary to the letter
and spirit of the constitutional inhibition in that regard; and making him
eligible immediately after his naturalization, as far as citizenship is con-
cerned, for the office of Representative in Congress.

We of the majority think, if we accept the constitutional provision as writ-
ten by the fathers, it is free from difficulty; that doubt only arises when we
seek to change it by writing into it something not said by the framers. A
review of the debates and proceedings of the Constitutional Convention con-
vinces us that the omission of words, such as the minority would read into
the provision, was not a matter of inadvertence.

The framers of the Constitution sought to avoid language or phraseology
which is complex and shunned any hidden meaning. They employed lan-
guage which is clear, simple, and easy of understanding. The ordinary rules
of construction are natural. They forbid the adding of any intent not reason-
ably within the meaning of the language.

The fathers sought to place in the Constitution only principles funda-
mental in government. They undertook the task with imagination, with a
large vision of things to come. By deliberate design they stated fundamental
principles broadly expressive of the purposes sought to be accomplished. It
was recognized that progress, incident to the development of the country and
the working out of our political destinies, would present to future genera-
tions concrete problems not foreseen by them. They wished to express the
genius of a new government, one ‘‘of laws and not of men.’’ They wisely pro-
vided the skeleton which would support the living organism of a great re-
public, instituted for the government of free men. It was their desire to leave
to Congress as fully as possible the opportunity and the responsibility of
passing upon the qualifications of members. They deemed it wise that a
Representative should have passed the ordinary period of education and
should be possessed of mature judgment. They, therefore, provided that he
shall have attained his twenty-fifth year. They considered it appropriate
that a Representative should reflect the sentiment and views of his neigh-
bors. To assure this they required that he shall be an inhabitant of the State
in which he is chosen. The only other qualification was as to citizenship. The
fathers very earnestly desired that Representatives in Congress should know
our history and our institutions; understand our political hopes and aspira-
tions and be in sympathy with them.

It is recognized that the obvious danger sought to be avoided was that of
foreign influences. In requiring seven years’ citizenship as a qualification for
the office of Representative in Congress, it was hoped to guard against this
danger, but nothing was said in the Constitution about foreigners or with
reference to foreign influences. The fathers met this situation as they did all
others. They sought a general principle which would effectuate their pur-
pose. As a compromise of opinion and judgment, seven years citizenship was
agreed upon as the length of time which might reasonably produce in the
mind and character of a citizen the attitude and qualities deemed desirable
for a Representative in Congress. The delegates preferred flexibility which
would yield to the judgment of future generations and were content with a
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statement of the qualifications mentioned, leaving the matter of qualification
in other respects to the House.

Privileged resolution (H. Res. 241) was agreed to by voice vote
after debate [H. Jour. 653, 71st Cong. 2d Sess.].

§ 7.3 Lawrence v Milligan, 3d Congressional District of Missouri.

Ballots were partially recounted by an elections committee upon
adoption by the House of a resolution authorizing subpoena of cer-
tain election officials, ballots, and ballot boxes.

Report for contestee, who retained his seat.
On June 3, 1930, Mr. Randolph Perkins, of New Jersey, by direc-

tion of the Committee on Elections No. 2, submitted the following
resolution:

Resolved, That Boude Crossett, county clerk of Clay County, Mo., be, and
he is hereby ordered, by himself or by his deputy, to appear before the Com-
mittee on Elections No. 2 of the House of Representatives forthwith, then
and there to testify before said committee in the contested-election case of
H. F. Lawrence, contestant, against J. L. Milligan, contestee, now pending
before said committee for investigation and report; and that said Crossett
or his deputy bring with him the ballot box of Liberty North East precinct,
Clay County, Mo., and all of the ballots contained therein, and all contents
of the ballot box, and all papers in his possession which were used in said
precinct at the general election held in the third congressional district of the
State of Missouri on November 6, 1928. That said ballot box, ballots, and
all contents of said box and papers in connection therewith be brought to
be examined and counted by and under the authority of said Committee on
Elections No. 2 in said case, and to that end the proper subpoena be issued
to the Sergeant at Arms of this House, commanding him to summon said
Crossett or his deputy to appear with such ballot box, ballots, and all con-
tents of said box and papers in connection therewith, as witness in said case;
and that the expense of said witness and all other expenses under this reso-
lution shall be paid out of the contingent fund of the House; and that the
aforesaid expense be paid on the requisition of the chairman of said com-
mittee after the auditing and allowance thereof by said Committee on Elec-
tions No. 2.

Privileged resolution (H. Res. 235) was agreed to by voice vote
without debate [72 CONG. REC. 9960, 71st Cong. 2d Sess., June 3,
1930; H. Jour. 634].

Report of Committee on Elections No. 2, submitted by Mr. Ran-
dolph Perkins, of New Jersey, on June 6, 1930, follows:
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Report No. 1814

CONTESTED ELECTION CASE, LAWRENCE V MILLIGAN

The Committee on Elections No. 2, having under consideration the contest
of H. F. Lawrence v. Jacob L. Milligan, from the third congressional district
of Missouri, report that in this ease the notice of contest was duly and law-
fully given. The contestee, Jacob L. Milligan, answered said notice, making
the issues submitted to this committee. Proof was taken.

This contest was regularly heard. Both the contestant, H. F. Lawrence,
and his counsel, and the contestee, or sitting Member, Jacob L. Milligan,
and his counsel, were present. The matters in issue were thoroughly inves-
tigated. Arguments of counsel were heard.

After the regular hearing of this ease upon the record and the argument
of counsel it was apparent that the controversy turned largely on the vote
cast in the northeast precinct of Liberty, Clay County, Mo., the contestant
insisting that Jacob L. Milligan, the sitting Member and contestee, had been
accredited with 125 more votes than he was entitled to in said precinct; the
contestant insisting that the correct vote in this precinct as shown by return
of precinct election officers was 173 votes for contestant and 345 votes for
the contestee but that the returns certified by the county canvassing board
of Clay County showed 173 votes for the contestant and 470 votes for the
contestee.

The committee of its own motion directed that said original ballot box and
ballots in said precinct be brought before the committee, that the count of
the same might be made by said committee, which was accordingly done,
and by said count as made by the committee it showed 170 ballots were cast
for the contestant and 474 ballots were cast for the contestee.

The returns as originally certified showed that in said election the con-
testant received 32,626 legal votes and contestee received 32,665 legal votes.
As shown by the recount and the change as above set out the contestant re-
ceived 32,623 legal votes and the contestee received 32.669 legal votes, or
a clear majority of 46 legal votes.

The contestee received his commission from the Governor of the State of
Missouri and the oath of office was duly administered to him as a Rep-
resentative in the Seventy-first Congress.

Your committee therefore unanimously report that the contest of H. F.
Lawrence is without merit and that the contestee, Jacob L. Milligan, should
retain his seat as a Member of the Seventy-first Congress.

Resolved, That H. F. Lawrence was not elected a Member of the House
of Representatives in the Seventy-first Congress from the third congres-
sional district of the State of Missouri and is not entitled to a seat herein.

Resolved, That Jacob L. Milligan was duly elected a Member of the House
of Representatives in the Seventy-first Congress from the third congres-
sional district of the State of Missouri and entitled to retain his seat herein.



1535

ELECTION CONTESTS—APPENDIX Ch. 9 App.

Privileged resolution (H. Res. 252) agreed to by voice vote without
debate [72 CONG. REC. 10652, 71st Cong. 2d Sess., June 13, 1930;
H. Jour. 685].

§ 7.4 Hill v Palmisano, 3d Congressional District of Maryland.

Ballots were partially examined and recounted by an elections
committee upon adoption by the House of a resolution authorizing
subpena of certain election officials, ballots, and ballot boxes.

Points of order against the filing of an elections committee report
(on grounds that inconsistent committee actions did not authorize
the report and that the report was not timely filed) were reserved
but not insisted upon.

Minority views were filed against the validity of the majority re-
port.

On Feb. 19, 1930, Mr. Bird J. Vincent, of Michigan, by direction
of the Committee on Elections No. 2, submitted the following privi-
leged resolution:

Resolved, That Robert B. Ennis, president of the board of supervisors of
election of Baltimore city, Bernard J. Flynn, member of the board of super-
visors of election of Baltimore city; and Alexander McK. Montell, member of
the board of supervisors of election of Baltimore city, individually and collec-
tively as said board, and Gen. Charles D. Gaither, police commissioner of
Baltimore city, all of the State of Maryland, be, and they are hereby, or-
dered, by themselves or by their deputy, to appear before the Committee on
Elections No. 2 of the House of Representatives forthwith, then and there
to testify before said committee in the contested-election ease of John Philip
Hill, contestant, v. Vincent L. Palmisano, contestee, now pending before said
committee for investigation and report; and that said persons or their dep-
uty bring with them the ballot box and all the ballots contained therein, and
all contents of the ballot box, and all papers in their possession which were
used in the fourth precinct of the third ward of the city of Baltimore, Md.,
at the general election held in the third congressional district of the State
of Maryland on November 6, 1928. That said ballot box, ballots, and all con-
tents of said box, and papers in connection therewith, and also the registra-
tion books for said precinct, be brought to be examined and counted by and
under the authority of said Committee on Elections No. 2 in said ease, and
to that end that the proper subpoena be issued to the Sergeant at Arms of
this House, commanding him to summon said persons or their deputy to ap-
pear with such ballot box, ballots, and all contents of said box and papers
in connection therewith, and the registration books in said precinct, as wit-
nesses in said case; and that the expense of said witnesses, and all other
expenses under this resolution, shall be paid out of the contingent fund of
the House; and that the aforesaid expense be paid on the requisition of the
chairman of the said committee after the auditing and allowance thereof by
said Committee on Elections No. 2.
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Privileged resolution (H. Res. 159) was agreed to by voice vote
without debate [72 CONG. REC. 3939, 71st Cong. 2d Sess., Feb. 19,
1930; H. Jour. 284].

On June 14, 1930, Mr. Randolph Perkins, of New Jersey, sub-
mitted the report of the Committee on Elections No. 2. On presen-
tation of the report for filing, Mr. Malcolm C. Tarver, of Georgia,
made the following point of order:

The report has not been authorized. Now, Mr. Speaker, if I may be per-
mitted to go on, I will state that on June 6, 1930, the Committee on Elec-
tions No. 2 held the last meeting it has held, and on that day voted 5 to
3 against seating contestant, John Philip Hill, and it voted 5 to 3 against
throwing out the returns from the fourth precinct of the third ward in the
city of Baltimore. The copy of the report that I hold in my hand is directly
at variance with the action taken by the committee, in that the report finds
that the returns from the fourth precinct in the third ward should be thrown
out, when the committee voted that they should not be, and further finds
that the contestant, if this is done, would be entitled to his seat in the
House, whereas the committee voted to the contrary.

There has been no meeting of the committee since then, and no resolution
approved by the committee, although I presume that one that has been re-
ported by the gentleman who is acting for the committee, except that the
first portion of a resolution dealing with the rights of the contestant was ap-
proved by the committee by a vote of 5 to 3, finding that he was not entitled
to his seat and had not been elected.

The second part of the resolution was never placed before the committee,
but the members of the committee were unable to agree upon its verbiage,
and the statement was made that another meeting of the committee would
be held in order that its verbiage might be agreed upon. Notwithstanding
that, the gentleman purports to report to the House this morning a report
which includes, I presume, a resolution which was not acted upon by the
committee as to the rights of the contestee.

Mr. Bertrand H. Snell, of New York, objected that the point of
order was not properly presented at this time.

The Speaker entertained the point of order and decided:

Under the circumstances the Chair thinks the fair thing to do, he not
being apprised of all the facts in connection with the matter, is to permit
the report now to be printed, and the gentleman from Georgia may reserve
his point of order, and if the case is called up the Chair will give the matter
consideration.

The Chair will permit the report to be received and printed at this time,
but the gentleman from Georgia will have his full rights in the matter in
case the report is called up.
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Thereupon, Mr. Fiorello H. LaGuardia, of New York, submitted
the further point that the report was not in order for the reason that
it was presented in violation of paragraph 47 of Rule XI.

The Speaker announced:

The gentleman from New York reserves a point of order.

The following minority views were submitted by Mr. Lindsay C.
Warren, of North Carolina; Mr. John J. Douglass, of Massachusetts;
and Mr. Malcolm C. Tarver, of Georgia:

As a premise for what we shall say, the following actions of the committee
should be called to the attention of the House:

First, at its meeting on June 6, 1930, the committee unanimously decided
that aside from charges pertaining to the fourth precinct of the third ward
in the city of Baltimore, there was nothing in the record authorizing inter-
ference with the result of the election as certified by the proper officials of
the State of Maryland.

Second, by a vote of 5 to 3, the committee decided that the evidence did
not justify throwing out the returns of said precinct.

Third, the effect of these findings being necessarily a conclusion that the
contestant did not receive a majority of the votes cast at the election, the
committee voted, 5 to 3, that the contestant was not elected and is not enti-
tled to a seat in this House.

Fourth, a motion then being offered to the effect that the contestee was
not elected and is not entitled to a seat in the House, two members of the
majority indicated their inability to support such a motion, and while no
vote was taken, these members, with the minority members, constituted a
majority of the committee.

Fifth, a motion then being offered to the effect that the contestee is not
entitled to a seat in the House, was adopted, 5 to 3, and it was agreed to
ask for an extension of time from the House in which to agree upon the form
of resolution to be reported and upon the contents of the majority report.

These recitals are sufficient to indicate that five members of the com-
mittee feel that Mr. Palmisano was elected; that of these, two feel that, al-
though elected, he ought not to be seated, and that, combining the last two
named with three who feel that he was not elected, produces a combination
of two minorities to constitute a majority who are willing to report that he
is not entitled to his seat. There is, therefore, no view of the ease which may
properly be referred to as a majority view; there are three minority views;
and it is fair to assume that the troubles of the majority in reconciling their
views would be further accentuated if the beloved chairman of the com-
mittee had not been prevented from attending its session by illness. This
statement is justified from remarks made by the chairman appearing in the
hearings, the first of which, upon the opening of the ease, we quote:

The CHAIRMAN. My own impression is that there is a great deal
in the record that is not very material to the determination of the
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issue, which is, which of these gentlemen was elected by the ma-
jority of the legal ballots. (Hearings, p. 1.)

If the chairman is correct in the position stated, and we insist that he un-
questionably is, then we respectfully insist that a majority of the committee
has determined that question in favor of the contestee; and it has been pos-
sible to change this situation only by combining with the minority of three
who did not believe Palmisano elected two gentlemen who felt justified in
voting not to seat him, although elected. Since the majority report would not
have been possible without them, we address ourselves first to their view-
point.

The following additional minority views were submitted by Mr.
John J. Douglass, of Massachusetts; Mr. Lindsay C. Warren, of
North Carolina; and Mr. Malcolm C. Tarver, of Georgia:

Report No. 1901, Part 2

CONTESTED ELECTION CASE, HILL V PALMISANO

Under permission granted by the House on June 14, 1930, the under-
signed members of the Committee on Elections No. 2 respectfully submit the
following additional minority views in the contested election case of John
Philip Hill v. Vincent L. Palmisano, third congressional district of Maryland.

In filing our original views, we could not anticipate that, notwithstanding
the committee had voted 5 to 3 in favor of a resolution declaring that ‘‘John
Philip Hill was not elected, and is not entitled to the seat,’’ a report would
be submitted containing no such recommendation.

Nor could we have anticipated that, notwithstanding the committee had
voted 5 to 3 against discarding the returns from the fourth precinct of the
third ward in the city of Baltimore, a report would be submitted recom-
mending that the returns from the precinct mentioned be discarded.

Far less reason did we have to assume that the report would in effect rec-
ommend the seating of the contestant, directly at variance with the action
of the committee. That a formal resolution to this effect was not reported
is immaterial. No resolution was reported, not even the one providing that
Hill was not elected and should not be seated, which was approved by the
committee. The report, omitting this usual feature of a report in such a case,
is so drawn as to form the proper basis for a resolution of no other character
than that the contestant was elected and should be seated, and the contestee
was not elected and should not retain his seat. In view of these facts, and
in view of the fact that there is, or should be, in the possession of the acting
chairman of the committee, two roll calls taken by him upon the questions
detailed above, showing the action of the committee to be directly contrary
to the report, we have preserved a point of order against the alleged report,
upon the ground that it was not authorized by the committee; and by filing
minority views, we do not waive nor intend to waive our right to insist
thereupon.
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We judge from the statement of the acting chairman when the point of
order was made that he does not question the facts above stated, but takes
the position that the report is not susceptible of the construction we have
placed upon it. It is only necessary to point out—

1. That the report entirely omits to report the action of the majority of
the committee upon the resolution finding that Hill was not elected and is
not entitled to the seat.

2. That the report finds that if the fourth precinct of the third ward is
thrown out, Hill was elected, and then proceeds to find that the count from
this precinct should be disregarded. It is impossible to gather from this any
other meaning than that the report is in favor of seating Hill, directly in op-
position to the action of the committee.

We know of no case in the history of this House where action of so unfair
a character in the preparation and submission of a report has ever been re-
sorted to.

Returns.—Partial rejection of returns for fraud and irregularities
by election officials and party workers that were sufficient to change
the election result, and for fraud (insufficient to change the result)
by contestee, was recommended by an elections committee majority.

The report of an elections committee majority recommended the
unseating of contestee but was not accompanied by a resolution.

Minority views were filed recommending a resolution that
contestee retain his seat and that contestant be held not entitled to
the seat.

There was no House disposition of the contest, and contestee re-
tained his seat.

Report No. 1901

At the general election held on the 6th day of November, 1928 in the third
congressional district of the State of Maryland, the contestant, who was the
candidate for Representative in Congress of the Republican Party, was cred-
ited with, according to the official returns, 27,047 votes, and the contestee,
who was the candidate of the Democratic Party, was credited with, according
to the official returns 27,377 votes.

Thus, according to the official returns, the contestee had a majority of 330
votes, and it was upon this majority, so found, that the certificate of election
was issued to the contestee, and he was seated in the House of Representa-
tives. . . .

The decision of the case hinges very largely upon two questions, the first
of which is the conduct of the election and the canvass in the fourth precinct
of the third ward of the city of Baltimore, and second, the personal knowl-
edge and conduct of the contestee, Palmisano.

The election board returns from the fourth precinct of the third ward gave
Palmisano 416 votes and Hill 61 votes, a difference of 355 votes, an amount
greater than Palmisano’s apparent plurality upon the total official returns.
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If the returns from this precinct be counted, it will give a majority to the
contestee. If the vote be thrown out, it will result in giving a majority to the
contestant.

THE CONDUCT OF THE ELECTION AND THE CANVASS OF VOTES IN THE FOURTH

PRECINCT OF THE THIRD WARD OF BALTIMORE, PALMISANO’S HOME PRECINCT

. . . This committee finds that the election board in the fourth precinct
of the third ward flagrantly disregarded every provision of the election laws
of the State of Maryland with respect to the taking the ballots from the box;
the counting, recording, and certification of the ballots in that precinct.

No attempt whatever was made by the election board to follow the law
as to counting, recording, or certifying the vote in this precinct.

The certificate of the election board was made out and signed in blank by
the election officers before the polls were closed. No reliance can be placed
upon such a certificate. Later, the figures were filled in over the signatures
of the members and indicated that Palmisano received 416 votes, and Hill
received 61 votes. In fact, this is not a certificate. It is merely a paper signed
in blank. The filling in of the figures over the signatures to make it appear
to be a certificate of return did not make it such. The election officers opened
the door to a fraudulent return when they signed the blank certificate.

In every important particular this election board set itself above the laws
and conducted the count and tally in a manner to suit themselves, and with-
out reference to the rights of the voter.

In the total of the vote upon which the certificate of election of the
contestee was based, the 416 votes given him in this certificate furnished
more than his entire plurality in the whole election district. We do not con-
sider that any reliance can be placed on this return, especially in view of
the way the votes were not counted or tallied in accordance with the law.

The law is clear in its provision that the judges shall open the ballots and
that the ballots shall be canvassed separately by them, one by one. This was
not done. The ballot box was opened and unauthorized persons dipped their
hands into the box and took out ballots in bunches. In fact, one witness, who
was not a member of the election board, says that he took all of the ballots
out of the box in bunches. It is perfectly clear that the law requires that the
judges shall withdraw the ballots one by one and that the ballots shall be
read separately when taken out of the box, and that the tallies shall be
made as the ballots are read. No such thing was done. Four or five of Mr.
Palmisano’s ward workers came into the polling place immediately after the
closing of the ballot box, and they acted as though they were members of
the election board. That is, they participated in withdrawing the ballots
from the boxes, distributing them around the room, arranging and rear-
ranging their order, counting or pretending to count them, and announcing
results or imaginary results from the ballots.

The ballots were distributed around the room, in which, as stated, at least
four unauthorized persons were assuming to participate in the duties of the
election board. The judges did not call out each name and the office for
which it was designated and no tallies made from reading of the ballots (ex-
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cept possibly the so-called split ballots), but on the contrary, separate piles
of ballots were made in various parts of the room. Some ballots were placed
on a small table, which one witness says was only about 24 by 24 inches,
other ballots were placed on chairs and some witnesses says ballots were
placed on the floor. There was apparently general confusion in the room
caused by the election officers or some of them, and the four Palmisano ward
workers, while sorting or shuffling of the ballots took place. This was done
before any ballots was counted, and continued after the alleged counting
began. Protests were made by some of the election officers against this
method of handling the ballots, but the protests were unheeded by the
judges of election.

This general assorting, assembling, and segregating of ballots was said to
be done with the avowed purpose of separating the ballots into separate
piles or packages of what were supposed to be straight Democratic ballots,
straight Republican ballots, and split ballots. This took place in a small and
crowded room and was participated in with a great deal of activity on the
part of outsiders, who had no right to touch the ballots. It is impossible for
your election committee to know whether or not the ballots eventually as-
sorted into piles of so-called straight ballots and split ballots, were the bal-
lots actually cast by the voters in the ballot box, or ballots largely sub-
stituted by the unauthorized and overzealous and active ward workers of the
contestee. There is no doubt that there was ample opportunity for the sub-
stitution of ballots. The opportunity was there. All it needed was the desire
to substitute ballots. Of those participating in this illegal proceeding were
at least four ward workers of Palmisano, who during practically the entire
election were drumming up votes for him. Their job was to get votes for
Palmisano, and when they assumed the job of assisting in the arranging,
segregating, and counting of the ballots, there is no reason to believe that
they laid aside their partisanship, and that they instantly ceased to be anx-
ious for Palmisano’s election, and that their assiduity was instantly chas-
tened, so that they would carefully guard the rights of Palmisano’s oppo-
nent.

We hold that in a hotly contested election, like the one under consider-
ation, opportunity to substitute ballots, coupled with a reasonable degree of
probability of desire to substitute ballots, is sufficient justification for the
committee to believe that some substitutions actually took place, and if the
other acts of the election board are open to question and suspicion, and con-
trary to the plain provisions of the statute, the committee is justified in re-
fusing to condone the election officers’ violation of law. This necessitates dis-
regarding the certificate of the election board, and a refusal in this ease to
credit the contestee with 355 votes over his opponent in this precinct.

The count was not made by examining the ballots and ascertaining for
whom the votes were cast, as required by the election law. After the sorting
and shuffling of the ballots, the so-called straight Republican and straight
Democratic ballots were placed in piles and counted by fingering over and
counting the edges of the ballots, one after the other, and a count made of
the number of ballots in each particular pile, and announcement made by
election officers or ward workers, as the case might be, ‘‘So many straight
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ballots for So-and-So.’’ In doing this, the names on the ballots were not ex-
amined, or read by the judges, nor were they called off, but it was an-
nounced in a general way, such as ‘‘100 straight Democratic ballots,’’ or ‘‘10
straight Republican ballots,’’ or whatever the supposed count might be.
While this was going on, there was an effort made to actually count the split
ballots. That is to say, to count the split ballots for the top of the ticket. It
is perfectly clear from the evidence that persons were attempting to call off
the names on the split ballots while other persons were shuffling or sorting,
or apparently segregating straight ballots.

That the election officers in this district were guilty of the grossest kind
of fraud on the electorate, is demonstrated by the fact that on the ballot
there was a State constitutional provision to be voted ‘‘for’’ or ‘‘against.’’ No
count whatever was made by anyone, of the votes for this provision or
against it. The election officers did not even examine the ballots for the vote
on this question. They were not interested in the subject. The fact that the
fundamental law of the State of Maryland was proposed to be changed, and
that the rights of the people of the entire State affected, did not impress this
election board sufficiently to cause them to count the votes either for or
against the constitutional amendment. Those who were conducting the
count, including the four unauthorized ward workers of Palmisano, were so
interested in the top of the ticket, including Mr. Palmisano’s election, that
they not only refused to count the votes for and against the constitutional
amendment, but actually entered into a fraudulent agreement to make a
false return with respect to them, and did make a false return and certify
them as a certain per cent for and against.

On the ballot also were two propositions for amendments to the city ordi-
nances of Baltimore. These received exactly the same kind of treatment as
did the proposed amendment to the constitution of the State. No election of-
ficer counted one vote for the amendment, or for the ordinances, and no elec-
tion officer counted one vote against them. What they did was to actually
enter into a conspiracy by which they agreed to report false and arbitrary
figures on the amendment and ordinances and falsely certified that the re-
sult of the election in that precinct was 40 votes for the constitutional
amendment and 15 against, and 30 votes for ordinance No. 539 and 20 votes
against, and 35 votes for ordinance No. 538 and 25 against, and this without
counting a single vote for or against the constitutional amendment, or for
or against either ordinance. And under this return, acknowledged by them-
selves to be false and fabricated this election board signed a certificate as
follows:

We do certify that the above statement is correct in all re-
spects, with this our hands and seals this 6th day of November,
1928.

With this acknowledged false certificate and false return confronting your
committee, it can not place any reliance upon the action of this election
board nor rely upon the integrity of the ballots it placed on a string and de-
posited in the ballot box after the alleged count.
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We hold that where election officers are so derelict in their duty and so
easy of conscience as to enter into an arrangement not to count the votes
for a constitutional amendment or for city ordinances, but on the contrary,
agree to put down a false return on these votes, that their returns are en-
tirely unreliable, so far as the balance of the tickets is concerned.

The election officers in their count were so eager to make some sort of
showing on the top of the ticket that they failed to pay attention to the So-
cialist vote, and did not count or correctly record it.

The conduct of the election board was undoubtedly largely influenced by
the four unauthorized ward workers of Mr. Palmisano, who were unlawfully
participating in the count, and the result of their participation was in some
degree, to intimidate at least one or two of the Republican election officers.
There is evidence that Republican members of the board were denied inspec-
tion of some of the ballots being counted by contestee’s ward workers. Pro-
tests of election officers on the Republican side were disregarded by a major-
ity of the election officers, and one election officer was so far intimidated
that she was afraid to enter a protest.

This committee holds that the conduct of the election board in this pre-
cinct with respect to the custody, count, tally, and certification of ballots was
in total disregard of and disobedient to the provisions of the laws of the
State of Maryland. That the certificate of return of 416 votes for Palmisano
and 61 for Hill, is unreliable and incorrect and untrustworthy. That the tally
sheets in this precinct are false and fraudulent tally sheets. That the count
of the vote is unreliable and uncertain, and participated in by Palmisano’s
workers and is tainted with fraud. That the election officers were guilty of
false and fraudulent returns in respect to the Socialist vote, the vote for and
against the constitutional amendment and the vote for and against the city
ordinances. That the ballots were not counted by the election officers in ac-
cordance with the law, and by reason of the false and fraudulent and illegal
conduct of the election board and other unauthorized persons participating
in the count, that this committee is not justified in giving Mr. Palmisano
355 votes in excess of Hill’s vote in this precinct

We can not and do not place the seal of approval on the conduct of this
election board in this precinct nor accept the ballots and returns as genuine,
and this, when taken in connection with the personal conduct and knowl-
edge of Palmisano hereinafter considered, requires us to report that he was
not elected and should not retain his seat in this House.

THE PERSONAL KNOWLEDGE AND CONDUCT OF THE CONTESTEE, PALMISANO

Palmisano resided at 320 High Street, Baltimore, in the precinct dealt
with above in this report.

He was the Democratic executive in the ward and was conversant with
this precinct and its voters. He spent a large part of election day, 1928, in
and about the fourth precinct of the third ward, and near the end of the day,
he supervised his ward workers from that polling place, sending them out
to bring in votes. There were registered from Palmisano’s house in this pre-
cinct, his brother-in-law Vincent Fermes, and his wife Anna Fermes. The
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undisputed fact is that both Vincent and Anna Fermes resided in Hagers-
town, Md., and had resided there for several years and were voters there.

The names of both Vincent and Anna Fermes were voted on from
Palmisano’s residence at the election on November 6, 1928. Vincent’s name
was voted on just before the polls closed, being the next to the last vote cast,
and while Palmisano was at the polling place.

Palmisano knew that his brother-in-law and sister-in-law were not enti-
tled to vote in his precinct and knew that they were not residing in his
home. He knew that they actually lived in Hagerstown.

These votes so cast on the names of Vincent and Anna Fermes were ille-
gal and fraudulent, and in the judgment of your committee, were cast with
the knowledge, consent, and approval of the contestee, Palmisano.

The efforts of contestee’s attorney to explain away the voting on the
names of Vincent and Anna Fermes only got the contestee into deeper
water.

In the first hearing before the committee, counsel for contestee questioned
the authenticity of the markings on the registration and poll lists showing
that contestee’s brother-in-law and wife had voted from contestee’s home, by
innuendo and finally, direct accusation, accused the agents of the contestant
with being responsible for the record and having changed the same for the
purpose of casting suspicion upon contestee. Upon opening the ballot box, an
examination of the ballots and poll books therein contained it was conclu-
sively demonstrated that the questioned votes had in fact been cast as
shown by the records questioned by the contestee. At the final hearing of
this case, contestee’s counsel was questioned as to what his position then
was under the evidence as disclosed by the ballot boxes.

We find as a fact, that the evidence shows conclusively that the contestee
participated in the voting activities of the day in his precinct and had knowl-
edge of the fraudulent voting on the names of Anna and Vincent Fermes,
and another; and that his workers were in large part responsible for the ille-
gal and fraudulent conduct at the polling place after the ballot box was
opened for counting the vote.

It may be contended that if fraud was committed it was purged by the
recount of the ballots in this box by the committee. We hold that inasmuch
as the recount proved conclusively the fraudulent voting on the name of
Anna Fermes and Vincent Fermes, close relatives of the contestee, reg-
istered from his house, as well as others, the count by the committee can
not be taken to purge the fraud and give the contestee a seat in this body.
Those who perpetrate fraud always make an effort to have the results ap-
pear to be genuine. It may be that the votes taken from the box by the com-
mittee and counted were in large part actually cast by voters in that pre-
cinct; but the committee does not know whether they were or not and does
not find that they were, and it is impossible for anyone to find out whether
they were or not.

Having first determined that the conduct of the count, tally, and the cer-
tificate of the election officers was entirely contrary to law and that oppor-
tunity had been afforded by the election officers for partisan workers of the
contestee to not only participate in the handling of the ballots, but in the



1545

ELECTION CONTESTS—APPENDIX Ch. 9 App.

removing from the ballot box, sorting, shuffling, and pretended count there-
of, we have come to the conclusion that we can say that the ballots counted
by the committee were genuine ballots cast by the voters. For this reason,
and in view of the committee’s findings that Palmisano was personally
chargeable with fraud, we find that he was not elected, and that he should
not be permitted to retain his seat in the House.

The following is from the initial minority views submitted by Mr.
Lindsay C. Warren, of North Carolina; Mr. John J. Douglass, of Mas-
sachusetts; and Mr. Malcolm C. Tarver, of Georgia.

Two of the Members constituting the majority contend:

. . . that acts of fraud in connection with the election in the fourth pre-
cinct, third ward, were committed with the knowledge of the contestee,
which, while not sufficient to change the result, or to authorize throwing out
the precinct, yet should disqualify the contestee from occupying a seat in
this House.

We respectfully submit that the issue raised by the notice of contest in
this case was simply whether or not the contestant or the contestee had
been elected. No question of the contestee’s unfitness to occupy his seat was
raised thereby, and, under the law and repeated decisions of the House, no
issue not raised by the contestant in accordance with settled procedure in
contested-elections cases was before the committee for consideration.

The Constitution points out the mode, and we submit that it is the only
mode, for unseating a Member who for any cause is unfit or unworthy to
hold his seat. The Constitution provides that the House may ‘‘with the con-
currence of two-thirds expel a Member.’’ (Constitution, Art. I, sec. 5, par. 2.)

If the issue had been properly raised, we submit that there is no case
among the hundreds of precedents in the House of Representatives where
any sitting Member has been unseated because of alleged participation in
isolated acts of alleged fraud, insufficient, if true, to have affected the result
of the election. . . .

We have no fault to find with the conclusions of the three members who
felt that because of gross fraud, rendering the ascertainment of the correct
result at that precinct impossible, the fourth precinct of the third ward
should be thrown out, provided the House finds that the evidence in the
record justifies such a finding, which we most earnestly deny; but we do in-
sist that the position of those who feel that the sitting Member should be
denied his seat, although the precinct should not be thrown out, and al-
though with it considered the contestee was elected, is untenable. With all
votes which could possibly be attacked for illegality considered as votes for
the contestee, when the evidence entirely fails to show for whom they were
cast, and excluded from the count, a difference of not exceeding half a dozen
votes could be made in the return, where as the contestee was elected by
a majority of 330. If the entire fourth precinct of the third ward should be
thrown out, a majority of 25 votes for the contestant would be established,
but only three members of the committee thought this course justified.
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We now approach a discussion of the evidence alleged to support the find-
ings relative to fraud in the fourth precinct, third ward, participated in by
the contestee; but before doing so we desire to call the attention of the
House to the manner in which at least one member of the majority ap-
proached a consideration of this question, and to submit to the House the
question of whether or not, after considering the evidence in the case, they
would not be justified in believing that his viewpoint must have impressed
his colleagues. It will probably prove surprising to most of the membership
of the House to know that at least one member of the majority of the com-
mittee believed that when a charge of fraud is made by the contestant in
an election case, the burden does not rest upon him to prove it, but at once
shifts to the contestee to show that it is not true. . . .

At this point, we desire to indicate our severe disapproval of the action
of the contestant in this case in making numerous serious allegations
against the contestee and election officials of the city of Baltimore, which,
it is not insisted, so far as we have been advised, by any member of the com-
mittee, are supported by any evidence at all. Out of 30 specifications of
charges, only 3, dealing with alleged irregularities in the fourth precinct of
the third ward in the city of Baltimore, appear to be held to be worthy of
consideration by the majority of the committee . . . In addition to the above,
which are only instances of the unsupported charges made by the contest-
ant, we can not allow this case to pass into history without calling attention
to the baseless, unnecessary, and gratuitous attack made by him upon the
contestee (see pp. 3, 13, and 14 of contestant’s brief, and also see evidence
in record), on account of his having been once, as a young man, more than
a score of years ago, charged with a violation of the naturalization laws, the
contestant also making other bitter personal charges against him which
could in no way, if true (and they are not sustained by the proof) affect the
merits of this case. These attacks appear to have been made largely for the
purpose of calling the attention of the Congress to the contestee’s foreign
birth, and with the intent to prejudice his cause by extraneous matter. . . .

Sitting as a court, exercising judicial functions, let us find out what the
record shows with reference to the charges of fraud in the fourth precinct,
third ward, and the contestee’s participation therein, which are now as we
understand it, the only charges relied upon by contestant. We will not in-
clude a summary of the evidence of the multitudinous witnesses who knew
nothing but who were nevertheless subpoenaed and testified, but we shall
clearly demonstrate to any Member of the House who will take the trouble
to make an examination of the record that these charges, in so far as they
involve any culpability of the contestee, are not only not proven by any evi-
dence, but that the rule laid down by Mr. Eaton has been met, and they
have been most emphatically disproven.

It will be observed that these charges are not stated in the notice of con-
test except in a vague, general, and indefinite way as to some of them, while
some of them are not referred to in that notice at all. We do not believe that,
over the protest of the contestee as set out in his reply to the notice of con-
test, these charges so vaguely and indefinitely made form, under the prece-
dents and procedure of the House, a proper basis for the consideration of the
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evidence introduced. In most cases, it is necessary to look to the evidence
introduced to determine what the charges are, when they should be ascer-
tainable from the notice of contest. But, assuming that the House may look
to the evidence to ascertain the charges, and may not require that only
charges made in the notice of contest be considered, we shall take them up
as far as we have been able to ascertain them.

First, with reference to the charges of illegal registration from the
contestee’s house, the record discloses that each and every voter registered
from the contestee’s house was entitled so to register at the time registration
was had. That some of them afterwards moved away and were not living
there at the time of the election can in no way affect the question of their
right to register at the time they did.

Second, with regard to the voting of some two or three of these persons
who, before the election, had removed temporarily or otherwise, as one may
be inclined to view the evidence, to other parts of the city of Baltimore, it
is undisputed that many scores of Republican voters who had formerly re-
sided in this precinct, or in other precincts of the district, upon changing
their residences had been permitted to retain their registration in the pre-
cincts from which they removed, and voted in those precincts in the election
herein referred to. This appears to have been quite a general practice, recog-
nized as legitimate by both the Republican and Democratic Parties. As to
whether it is permissible under the laws of Maryland, we do not undertake
to say, while we have been furnished with an opinion of the attorney general
of that State holding, in effect, that it is; but in any event, the voting of two
or three people under these circumstances for the contestee, when so many
voted under similar circumstances for the contestant, is a long way from
constituting fraud, either vitiating the election, or tainting the contestee
with personal corruption. If desired, the votes may be discarded, without
even remotely affecting the result.

Third, with regard to the votes of Anna and Vincent Fermes, sister-in-law
and brother-in-law of the contestee, which were cast by some other persons
voting in their names, it should only be necessary to quote from the record
of hearings the following statement of the contestant himself with reference
to this matter:

Mr. TARVER. I understand your point is that not only were they
[i.e., Vincent and Anna Fermes] falsely registered, but that you
were charging Mr. Palmisano with fraud in that he was present
when they voted?

Mr. HILL. No; only that he knew that they registered.

Notwithstanding that the contestant expressly disclaimed any charge of
fraudulent knowledge on the part of the contestee, the majority of the com-
mittee feel justified in assuming it from the evidence; and this evidence
shows nothing more than that the person voting in the name of Vincent
Fermes voted a minute or two before the polls closed, and that Palmisano
had been in the voting place at a period of time variously estimated by con-
testant’s witnesses at from 5 to 15 minutes prior to closing. For whom the
person voted, is not shown; that Palmisano was present, or, if present, had
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his attention called to the person voting, is not shown. Another remarkable
circumstance is that the knowledge that some person voted in the name of
Vincent Fermes comes from the contestant, who has failed to give the source
from which he derived the information. Who gave him that information?
How did that person know it? Is it not fair to assume that the person who
detected the impersonation of Fermes would have been called, if his testi-
mony would have been helpful? If Palmisano had been concerned in voting
somebody under another person’s name, it would be more probable that he
would select one of the numerous other registered voters as shown by the
evidence who had not appeared to vote, rather than his own brother-in-law,
as the person whose name was to be voted. In the entire absence of any
legal evidence that Palmisano in any way participated in the fraudulent vot-
ing of the persons who voted under the names of Vincent and Anna Fermes,
or benefited thereby, there occurs to us no reason why the committee or the
House should make and insist upon a charge which the contestant himself
disclaimed any intention of making.

Fourth, the only evidence with reference to alleged repeating in the fourth
precinct of the third ward or elsewhere is that of the witness, Max Steiner,
who is shown by the record beyond reasonable question to be entirely un-
worthy of belief. His evidence, however, if believed, casts in no way any re-
flection upon Mr. Palmisano, or connects him with the alleged irregularities,
or shows whether he or Mr. Hill benefited thereby, if they occurred. Steiner
claims to have been acting upon the direction of one Jack Pollack, and ad-
mits that he did not talk at all with Palmisano, and only saw him once at
a distance on the day of the election. The attorney for the contestant made
in his argument the following statement:

Mr. TARVER. Is there anything in this record and, if so, I would
like to have you point it out to me, showing that Palmisano had
anything to do with Pollack or his activities?

Mr. RUZICKA. No, there is not.

In the face of this admission, it seems a useless waste of time to consider
the evidence as to what Steiner did under Pollack’s direction, but if it is con-
sidered, it is not shown that he knows the name of a single voter whom he
charges with repeating; nor that he saw any voter vote twice; nor whom any
such voter voted for; nor are any other facts set out which, if believed, and
if Palmisano had been directly responsible therefor, instead of being ex-
pressly absolved by the contestant’s attorney from all culpability, would in
any way constitute a reason for setting aside the result of this election, ei-
ther in the fourth precinct of the third ward or elsewhere.

Fifth, the only other evidence of irregularity in the fourth precinct of the
third ward which the committee appeared to deem worthy of consideration,
and it is to be presumed that it will so appear in the majority report, was
the evidence with reference to the handling of the ballots after the polls
closed. There is some evidence that unauthorized persons, present in the
polling booth, in the presence of the election judges and clerks, lifted the bal-
lots or part of them from the boxes and laid them on tables to be counted.
The committee, desiring to know whether the irregularities complained of
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had resulted in a fraudulent count, procured the passage of a proper resolu-
tion by the House and sent for the ballot boxes in this precinct. When pro-
duced they were properly sealed in accordance with the laws of Maryland
and their custody since the election was properly accounted for. No question
exists as to these facts. Upon opening the boxes and recounting the votes,
it was found that whereas the officials’ return had showed a total of 507
votes cast, the committee’s count showed 501; that the officials’ return
showed 416 for Palmisano and 61 for Hill, whereas the committee’s count
showed 405 for Palmisano and 62 for Hill. There were 26 blanks in the con-
gressional vote and two spoiled ballots. The difference between the count
and the official returns was therefore inconsiderable, and such as may easily
have resulted from a difference in the interpretation by the election officials
and by the committee of what constituted a spoiled ballot, or a ballot upon
which the voter had indicated no preference for a candidate for Congress.

It was seriously insisted in the beginning of the case that there were 70
blank ballots in these boxes which had been counted, and that claim was
supported by some evidence of a witness who had testified to other irreg-
ularities, and the failure to find these alleged blank ballots throws light on
the credibility of the remainder of the evidence of this witness. A claim was
also seriously insisted upon to the effect that in the removal of the ballots
from the boxes and counting them, ballots for Palmisano could have been
substituted for ballots for Hill. We regard this contention as entirely unten-
able. Aside from the fact that all the Republican officials of the precinct
were present and participating in the count, and that nobody testifies to
such a substitution, it appears that each of the ballots was initialed at the
time of its delivery to a voter by the Republican judge, Daniel Wolf, the ini-
tials D. W. being written on each and every ballot. The committee examined
each ballot carefully to ascertain if these initials appeared on every one.
They did so appear. It is apparent that to have substituted ballots in the
presence of the Republican officials, bearing initials written thereon by the
Republican judge, or even by any other election official present by his au-
thority, as it was insisted might have been done, would have been an impos-
sibility. . . .

Aside from the questions discussed, the following is submitted:
The committee did not feel justified on account of the alleged irregular-

ities in throwing out the box, and voted against so doing, therefore they
must have found that the result at that box was legally ascertainable, and
under the decisions of all courts that we have examined and all precedents
of this House, under such conditions effect will be given to the properly
ascertained result. It can not be stressed too strongly, however, that the evi-
dence fails entirely to show that the contestee had anything to do with the
irregularities complained of.

The issue involved in this ease should not only not be regarded as a par-
tisan issue, but even if it should be so regarded, the evidence fails to show
that the contestant in his campaign stressed his allegiance to the Repub-
lican Party, and, singularly enough, does show that he failed to announce
his support of the candidacy of the standard bearer of that party when re-
peatedly challenged to do so. The statement is made because a considerable
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part of the record is devoted to evidence relative to this subject matter, as
well as to the efforts of the contestant and contestee each to convince a ‘‘wet’’
constituency that he was the ‘‘wetter’’ of the two.

As indicating the absence of fraud affecting the result in the fourth pre-
cinct of the third ward, attention is called to the fact that although only 32
Republicans were registered Mr. Hill received 62 votes. . . .

The premises considered, we propose the following resolution as a sub-
stitute for the resolution recommended by the majority of the committee:

Resolved, That John Philip Hill was not elected as Representa-
tive in the Seventy-first Congress from the third congressional
district of Maryland, and is not entitled to the seat as such Rep-
resentative.

Resolved, That Vincent Palmisano was elected as such Rep-
resentative in the Seventy-first Congress from the third congres-
sional district of the State of Maryland and is entitled to his seat
as such Representative.

The following is from the additional minority views submitted by
Mr. John J. Douglass, of Massachusetts; Mr. Lindsay C. Warren, of
North Carolina; and Mr. Malcolm C. Tarver, of Georgia:

An examination of the alleged majority report discloses that the minority
report heretofore filed, in so far as it discusses the evidence before the com-
mittee, covers a broader field than the majority report, and it is now nec-
essary to add very little to the previous minority report.

The majority report still insists upon the allegation that Palmisano knew
of and was concerned in the fraudulent voting of two people under the
names of Vincent and Anna Fermes, although the contestant, before the
committee, expressly disclaimed such a contention, and did not make it in
his notice of contest. (Hearings, p. 90.)

The report further sets up as one of the principal reasons assigned for dis-
carding the returns from the fourth precinct of the third ward that the cer-
tificate of the election board was signed before the numbers of votes received
by the respective candidates were filled in. The contestant made no such
charge in his notice of contest, in which the law, as well as the practice and
procedure of the House, requires him to ‘‘specify particularly the grounds
upon which he relies in the contest.’’ (U.S.C., title 2, ch. 7, sec. 201, p. 13.)

If the benefit is given to him, however, of a charge not made in the man-
ner provided by law, it will at once appear that the practice of election offi-
cials in signing returns in blank, afterwards filling in the blanks in accord-
ance with the facts, while an irregularity, yet where it is clearly shown, as
in this case, that it was done without fraudulent intent, participated in alike
by the officials of both parties, and resulted in no fraudulent miscount or
return is too inconsiderable a technicality to result in depriving the voters
of this precinct of their votes, and thereby declare elected a man whom no
reasonable man can believe from reading the evidence in the record was
elected.
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The statement in the majority report that ‘‘the election board in the fourth
precinct of the third ward flagrantly disregarded every provision of the elec-
tion laws of the State of Maryland with respect to the taking of the ballots
from the box, the counting, recording, certification of the ballots in that pre-
cinct’’ expands without limit the already indefinite charges made by the con-
testant and is in itself too indefinite in character to require comment. We
shall, however, in so far as we have not already done so, refer specifically
to every definite charge made.

In our original minority views we have discussed the question of some
persons or person, according as one views the evidence, lifting some of the
ballots out of the box in the presence of all of the officials, both Democratic
and Republican, and laying them on a table and chair.

Criticism is now made that the judges did not read the ballots one by one,
but placed straight Democratic and straight Republican ballots in separate
piles, counting only the number of ballots in these piles, but counted and
tallied one by one the split ballots. We call attention to the fact that in a
number of precincts carried overwhelmingly by the contestant, the same
method of procedure in the counting and tallying of the votes was followed.
It was the method followed in first precinct of the eighth ward, which was
carried by the contestant by 229 majority (see record, pp. 552–553); in the
thirty-fourth precinct of the eighth ward, which gave the contestant a major-
ity of 125 (see record, p. 556); in the thirteenth precinct of the eighth ward,
which gave the contestant 87 majority (see record, p. 561); and appears to
have been a matter of quite general practice in the district. That the fol-
lowing of this method should be ‘‘fraud’’ when it occurs in a district carried
by the contestee, but ignored when it occurs in districts or precincts carried
overwhelmingly by the contestant, seems to be inconsistent. If the expla-
nation be that the contestee made no counter charges with regard to the pre-
cincts carried by the contestant where this method of count was used, it oc-
curs to us that if the contestant is not restricted to the charges made in his
notice of contest, there is no reason why the gates should not be opened wide
and every feature of the election developed by the evidence considered. We
do not feel, however, that charges not made by the contestant should be con-
sidered, but we do feel that, with regard to this particular charge, the prac-
tice in other precincts carried by the contestant should be considered as il-
lustrating the allegations of willful fraud in the fourth precinct of the third
ward.

It is interesting to note that wherever in the majority report the activities
of the Democratic workers at the polls are criticized, they are referred to as
‘‘workers of the contestee.’’ They appear from the record to have worked far
more efficiently for the Democratic presidential candidate, who received a
majority of 427 in the fourth precinct of the third ward, and for the Demo-
cratic candidate for the Senate, who received a majority of 402, as against
Palmisano’s majority of 355. In fairness, these workers can not properly be
referred to as ‘‘workers of the contestee.’’ But no matter whose workers they
were, no provision of the law of Maryland is quoted by the majority which
made illegal their presence in the polling booth while the count was going
on. And in so far as they or either of them may have participated with Re-
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publican officials, who, according to their own evidence, were doing the same
thing, in lifting ballots out of the box and placing them on a table and chair
to be counted, their acts, and the acts of the officials, Democratic and Repub-
lican, who participated, were a violation of directory, not mandatory, provi-
sions of the Maryland law, and will not invalidate the return from the pre-
cinct in question, if it is possible, notwithstanding those acts, to ascertain
the correct legal vote.

The view of the majority of the committee, as reported to the House, to
the effect that on account of the counting of the ballots in the method de-
scribed by some of the witnesses, it is impossible to correctly ascertain the
vote in the congressional race at the fourth precinct of the third ward, and
that the recount had by the committee should be disregarded because of this
alleged fraud, is not logical. The majority of the committee, as well as the
minority, knew of the alleged irregularities in the count before the ballots
were ever sent for. If it was felt that the evidence justified rejecting the re-
turns from this precinct and that the committee could not know whether the
ballots in the boxes were the ballots east by the voters or not, as now stated
by the majority, why were the ballots sent for? Is it possible that the major-
ity of the committee were expecting to find in the box corroboration of the
evidence of contestant’s witness, Yospi, that there were 70 blank ballots in
it, and, since the box disclosed that this evidence was untrue, felt that send-
ing for it in the first place was ill-advised? Shall evidence be regarded as
of value until it is found not to support the position assumed, and then dis-
carded as untrustworthy? The suggestion that there might have been any
substitution of ballots is so unreasonable under the evidence in this ease as
to hardly require comment, and especially is this true when it is remem-
bered that each ballot bore in his own handwriting the initials of the Repub-
lican judge, Daniel Wolf. We say ‘‘in his own handwriting,’’ because repeated
insistences by a member of the committee who now signs this minority re-
port that Wolf be sent for to show the contrary if there was any question
in the minds of the committee about it were declined.

Whatever the irregularities in the method of counting the ballots, when
the House comes to the question of discarding the committee count, we feel
assured it will not agree with what is said in the alleged majority report,
and when it is remembered that it would only be necessary to find that this
Democratic candidate for Congress received a majority of as much as 26 in
a precinct where 507 votes were cast and where only 32 Republicans were
registered, and where other Democratic candidates received majorities in ex-
cess of 400, in order to find that he was elected, we shall continue to believe
that the tide of partisanship has not arisen; and never will arise, to the
height in this House necessary to unseat contestee until the House itself by
its action shall convince us to the contrary.

No resolution was offered to accompany the majority report. There
was no House disposition of the contest and contestee therefore re-
tained his seat.
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§ 7.5 Updike v Ludlow, 7th Congressional District of Indiana.

The time required by House rules for filing of an elections com-
mittee report was extended by the House by adoption of a resolution.

Qualifications of Member.—The constitutional requirement of in-
habitancy in the state when elected was held fulfilled where the
Member maintained an ‘‘ideal’’ or intended residence in the state as
evidenced by voting and tax payments, though his actual residence
was in another jurisdiction.

Report for contestee, who retained his seat.
On June 25, 1930, Mr. Carroll L. Beedy, of Maine, submitted the

following resolution by unanimous consent:

Resolved, That the Committee on Elections No. 1 shall have until January
20, 1931, in which to file a report on the contested election case of Updike
v. Ludlow, notwithstanding the provisions of clause 47 of Rule XI.

The resolution (H. Res. 270) was agreed to by voice vote without
debate [72 CONG. REC. 11701, 71st Cong. 2d Sess., June 25, 1930;
H. Jour. 737].

Report of Committee on Elections No. 1 submitted by Mr. Carroll
L. Beedy, of Maine, on Dec. 20, 1930, follows:

Report No. 2139

CONTESTED ELECTION CASE, UPDIKE V LUDLOW

[To accompany H. Res. 326]

In May, 1928, Louis L. Ludlow was the successful nominee in the primary
elections for Representative in the National Congress on the Democratic
ticket from the seventh district of Indiana. In November of that year, Mr.
Ludlow is conceded to have received a majority of 6,380 votes for Represent-
ative to Congress from the seventh district of Indiana. His election, however,
was contested by Ralph E. Updike, of the seventh district of Indiana, who
was the nominee for Representative to Congress from the district in question
on the Republican ticket in the November elections of 1928.

Mr. Updike contested Mr. Ludlow’s election on two grounds—first, upon
the ground that Mr. Ludlow was not an inhabitant of the State of Indiana
within the meaning of article 1, section 2, of the Constitution, which pro-
vides among other things that, ‘‘No one shall be a Representative who shall
not . . . be an inhabitant of that State in which he shall be chosen’’; second,
upon the ground that the November elections in question were tainted by
fraud and corruption.

In the course of the contest, the allegation of fraud and corruption was
abandoned and the issue finally turned upon the question as to whether Mr.
Ludlow was an inhabitant of the State of Indiana in November, 1928, within
the meaning of the constitutional provision above cited.
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It appeared that Mr. Ludlow was born in Indiana and resided there until
the fall of 1901, at which time he came to Washington to serve as a news-
paper correspondent for an Indianapolis newspaper. From that time, Mr.
Ludlow continued to represent various Indiana and other newspapers until
the 4th of March, 1929. His family, however, continued to reside in Indian-
apolis until 1915, coming to Washington with him only for short stays. At
that time he sold the house in which he and his family had resided and
which was located at the corner of Ritter and University Avenues in the city
of Indianapolis.

From 1915 Mr. Ludlow, with his family, resided in Washington, D.C., but
his family made frequent visits to their relatives in Indianapolis. During his
residence in Washington, D.C., Mr. Ludlow, with his family, attended the
Union Methodist Church. In fact, Mr. Ludlow was a trustee of that church.
From the time his family took up its residence in Washington, his four chil-
dren, who, prior to their removal from Indiana, were educated in the public
schools of Indianapolis, were educated in Washington, D.C.

It also appeared in evidence that Mr. Ludlow had engaged to some limited
degree in the purchase and sale of real estate in Indianapolis. With the ex-
ception, however, of one piece of property to which I shall presently refer,
Mr. Ludlow disposed of all his real estate holdings within the seventh dis-
trict of Indiana in 1925.

In 1918 Mr. Ludlow purchased from his wife’s sister her portion of a farm,
formerly owned by Mrs. Ludlow’s father. Mrs. Ludlow meanwhile had inher-
ited a one-third interest in the farm in question. This property of Mr. and
Mrs. Ludlow, which comprised land without a dwelling house thereon, was
continuously held by them and is now held by them. It was the undisputed
testimony of Mr. Ludlow that it had been held for years with the express
intention on the part of Mrs. Ludlow and himself of returning to Indianap-
olis in their old age to build a permanent home.

It also appeared in evidence that Mr. Ludlow had for many years paid his
poll tax in Indiana. He had also paid his income tax in Indiana, notwith-
standing the fact that residents of Washington, D.C., make their payment
and returns of income taxes in Baltimore, Md.

Mr. Ludlow testified that he had voted regularly in Indianapolis, Ind.,
having failed to do so only on two occasions. In 1924 he purchased the home
in which he and his family now reside at 1822 H Street NW., Washington,
D.C.

In the course of the hearings, the word ‘‘residence’’ is broadly employed.
No distinction is made between ‘‘legal residence’’ and ‘‘actual residence.’’ The
fact is that one’s legal residence may be merely ideal following his inhabi-
tancy. His ‘‘actual residence,’’ however, must be substantial and constitute
an abode or dwelling place for a fixed and permanent time, as contradistin-
guished from a mere temporary locality of existence. It is a well recognized
principle of law that one may abide or have a residence in one State or coun-
ty and yet retain his legal residence or inhabitancy in another State or coun-
ty.

It is the view of the committee that the term ‘‘inhabitant’’ as employed
in section 2, article 1 of the Constitution, embraces the idea of legal resi-
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dence as contradistinguished from actual residence. In other words, it is the
view of the committee that one’s inhabitancy is where he maintains his ideal
residence.

It is commonly accepted that an actual resident may not be entitled to all
the privileges or subject to all the duties of an inhabitant. This is clearly
so when the individual goes to the trouble of paying his taxes and insisting
upon his right to vote in the place of his birth which he claims as his ideal
residence. In such a case, one continues to be an inhabitant where he main-
tains his right to vote, irrespective of his actual residence. In other words,
the inhabitancy of the individual is to be determined by his intention as evi-
denced by his acts in support thereof.

In the case of Mr. Ludlow, it develops that he was excused from jury duty
in the District of Columbia, when he made the frank statement to the court
that he voted in Indiana. In other words, the court took the view that the
actual residence of Mr. Ludlow did not subject him to the ordinary obliga-
tions of citizenship, but that those obligations attached where the rights
were reserved, namely, in Mr. Ludlow’s case, in the State of Indiana.

It is the view of the committee that irrespective of Mr. Ludlow’s actual
residence in the District of Columbia at the time he ran for election as a
Representative to Congress from the seventh district of Indiana, his course
of action for years was such as to indicate his intention to retain his ideal
residence, namely, his inhabitancy with all the incidental rights of citizen-
ship, in the city of his birth, Indianapolis, Ind.

It is, therefore, the unanimous conclusion of your committee that Ralph
E. Updike was not elected a Representative to the Seventy-first Congress
from the seventh congressional district of the State of Indiana and is not en-
titled to a seat therein, and that Louis L. Ludlow was duly elected a Rep-
resentative to the Seventy-first Congress from the seventh congressional dis-
trict of the State of Indiana and is entitled to retain his seat therein.

Resolved, That Ralph E. Updike was not elected a Representa-
tive to the Seventy-first Congress from the seventh congressional
district of the State of Indiana and is not entitled to a seat there-
in.

Resolved, That Louis L. Ludlow was duly elected a Representa-
tive to the Seventy-first Congress from the seventh congressional
district of the State of Indiana and is entitled to retain his seat
therein.

Reported privileged resolution (H. Res. 326) was agreed to by voice
vote without debate [74 CONG. REC. 1312, 71st Cong. 3d Sess., Dec.
20, 1930; H. Jour. 111].
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